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MEMORANDUM, 


In  Hilary  Term,  1908,  the  following  gentlemen  were  called 
to  the  Bar  : — 

George  Joseph  Valin. 

Harcourt  Ferguson. 


Emmet  Ernest  Gallagher. 


ERRATA  ET  CORRIGENDA 


Page  42,  headnote,  line  7 from  end,  for  “even”  read  “ever.” 

“ 88,  line  17,  for  “defendant”  read  “plaintiffs.” 

“ 88,  line  18,  for  “him”  read  “them.” 

“ 90,  line  8 from  bottom,  for  “Garrow”  read  “Garrard.” 

“ 183,  line  5,  for  “never”  read  “none.” 

“ 223,  line  9,  for  “ante”  read  “post  379.” 

“ 245,  headnote,  line  9,  for  “2  Q.B.”  read  “9  Q.B.” 

“ 268,  line  9 from  bottom,  for  “brother”  read  “mother.” 

“ 268,  line  12  from  bottom,  for  “12  O.W.R.”  read  “10  O.W.R.” 

“ 362,  headnote,  lines  15  and  16,  delete  the  word  “lot.” 

“ 379,  headnote,  and  case,  p.  380,  line  21,  for  “ Sawyer  v.  Robinson ” read 

“ Sawyer  v.  Robertson .” 

“ 444,  line  23,  for  “691  ” read  “561.” 

“ 444,  line  25,  for  “15  A.R.”  read  “16  A.R.” 

“ 450,  line  12,  for  “560”  read  “561.” 

“ 643,  headnote,  line  3,  for  “consisting”  read  “consisted.” 
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REPORTS  OP  CASES 

DETERMINED  IN  THE 

COURT  OF  APPEAL 

AND  IN  THE 

HIGH  COURT  OF  JUSTICE  FOE  ONTARIO. 


[DIVISIONAL  COURT.] 

Wynn  y.  The  Municipal  Corporation  of  the  Village  of 

Weston. 

Municipal  Corporations — By-law — Motion  to  Quash — Persons  Entitled  to  Vote 
— Consolidated  Municipal  Act  1903,  secs.  348,  368. 

Upon  an  application  to  quash  a municipal  by-law, 

Held,  that,  on  a proper  interpretation  of  sec.  348  of  the  Consolidated  Munici- 
pal Act  1903,  the  clerk  was  justified  in  treating  as  included  in  the  list  of 
voters  therein  referred  to  the  names  of  persons  found  to  be  entitled  to  vote 
by  the  county  Judge,  upon  revising  the  voters’  list  of  the  municipality. 
The  provisions  of  sec.  368  requiring  a statutory  declaration  of  secrecy  to  be 
made  by  every  officer  and  clerk  authorized  to  attend  at  a polling  place  is 
directory  only,  and  that  the  failure  of  the  officers  to  comply  with  its  re- 
quirements does  not  invalidate  the  election. 

It  is  competent  for  the  council  not  to  hold  a poll  in  each  subdivision  of  the 
municipality  if  in  its  judgment  it  is  thought  expedient  not  to  do  so. 

This  was  an  appeal  from  the  following  judgment  of  Meredith, 
C J.C.P.,  dismissing  an  application  to  quash  a by-law  passed  on 
February  7th,  1907,  by  the  municipal  council  of  the  village  of 
Weston,  to  prohibit  the  sale  of  liquor  in  the  village,  upon  the 
grounds  set  out  in  the  judgment. 

The  motion  before  Meredith,  C.J.,  was  argued  in  Weekly 
Court,  on  May  2nd,  1907. 

J.  Haverson,  K.C.,  for  the  motion. 

H.  E.  Irwin ; K.C.,  for  the  municipality. 

May  2.  Meredith,  C.J.: — I think  this  application  fails.  The 
principal  objection  is  founded  upon  the  statement  that  thirty-seven 
persons  whose  names  did  not  appear  upon  the  assessment  roll, 
speaking  of  the  roll  as  that  which  was  dealt  with  by  the  court  of 
revision,  were  permitted  to  vote;  that  their  names  were  included 


D.C. 

1907 

May  2, 


1 — VOL.  xv.  O.L.R. 


D.  C. 
1907 

Wynn 

v. 

Municipal 
Corpora- 
tion of 
Weston. 

Meredith,  C.J. 


ONTARIO  LAW  REPORTS.  [vol. 

in  the  list  which  the  clerk  prepared  and  delivered  to  the  deputy 
returning  officers  under  the  provisions  of  sec.  348  of  the  Consoli- 
dated Municipal  Act,  1903,  3 Edw.  VII.  ch.  19  (O).* 

It  is  conceded  that  these  thirty-seven  persons  were  found  by 
the  Judge,  upon  revising  the  voters’  list  of  the  municipality,  to 
be  entitled  to  vote;  and  according  to  the  provisions  of  sec.  40 
of  the  Voters’  Lists  Act,  R.S.O.  1897,  ch.  7,  “if  a person  not  assessed 
or  not  sufficiently  assessed,  is  found  entitled  to  be  a voter  at  muni- 
cipal elections,  the  municipality  shall  be  entitled  to  the  proper 
taxes  from  him,  and  to  enforce  payment  thereof  by  the  same 
means  and  in  the  same  manner  as  if  he  had  been  assessed  on  the 
roll  for  the  amount  found  by  the  Judge;  and  the  Judge  shall  make 
an  order  (Form  20)  setting  forth  the  names  of  the  persons  so  liable, 
and  the  sum  for  which  each  person  should  have  been  assessed, 
and  the  land  or  other  property  in  respect  of  which  the  liability 
exists,  and  the  order  shall  be  transmitted  to  the  clerk  of  the  muni- 
cipality, and  shall  have  the  same  effect  as  if  the  said  particulars 
had  been  inserted  in  the  roll.” 

I think  the  effect  of  that  section  is  practically  either  to  treat 
the  roll  as  amended  by  adding  the  names  added  by  the  Judge,  or 
that  the  order  amounts  to  a supplementary  assessment  roll,  and 
that  the  clerk  was  justified  in  taking  the  last  revised  assessment 
roll  and  the  list  of  voters  found  to  be  entitled  by  the  county  Judge, 
and  including  their  names  in  the  list  of  voters  supplied  to  the 
deputy  returning  officers. 

The  first  objection,  therefore,  fails. 

It  is  also  objected  that  there  was  a failure  to  comply  with  the 
provisions  of  sec.  368,  which  requires  that  “the  clerk  of  the  muni- 
cipality, and  every  officer,  clerk,  or  person  authorized  to  attend 
at  a polling  place,  or  at  the  counting  of  the  votes,  shall,  before  the 
opening  of  the  poll,  make  a statutory  declaration  of  secrecy,  in 
the  presence,”  etc. 

I think  the  provisions  of  that  section  are  directory  only,  and 

* 3 Edw.  VII.  ch.  19,  sec.  348:  In  the  case  of  municipalities  which  are 

divided  into  wards  or  polling  sub-divisions,  the  clerk  of  the  municipality 
shall,  before  the  poll  is  opened,  prepare  and  deliver  to  the  deputy  returning 
officer  for  every  ward  or  polling  sub-division,  a voters’  list  in  the  form  of 
Schedule  C to  this  Act,  containing  the  names,  arranged  alphabetically,  of  all 
persons  appearing  by  the  then  last-revised  assessment  roll  to  be  entitled  to 
vote  in  that  ward  or  polling  sub-division,  and  he  shall  attest  the  said  list  by 
his  solemn  declaration  in  writing  under  his  hand. 
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that  the  failure  of  the  officers  to  comply  with  its  requirements 
does  not  affect  the  validity  of  the  election. 

The  officers  are  subject  to  penalty.  There  is  nothing  in  the 
Act  to  indicate  that  it  was  intended  that  the  failure  to  comply 
with  the  provisions  of  that  section  should  avoid  the  election. 

The  next  objection  is  that  there  was  no  polling  place  held  in 
one  of  the  sub-divisions.  I think  that  objection  also  fails.  Sec- 
tion 338  authorizes  the  council  by  by-law  to  fix  the  day  and  hour 
for  taking  the  votes  of  the  electors  and  the  places  in  the  munici- 
pality for  the  purpose,  as  the  council  in  their  discretion  may  deem 
best.  So  that,  apart  from  the  provisions  of  sub-sec.  10  of  sec.  536* 
it  was  competent  for  the  council  not  to  hold  a poll  in  every 
sub-division  of  the  municipality  if,  in  the  judgment  of  the' council, 
it  were  thought  expedient  not  to  do  so. 

The  objection  as  to  the  failure  by  the  deputy  returning  officers 
at  the  close  of  the  poll  to  certify  the  number  of  those  who  voted 
is  not  an  objection  which  could  in  any  way  affect  the  validity  of 
the  by-law,  nor  can  the  presence  of  persons  at  the  counting  of  the 
votes  who  are  not  entitled  to  be  present  do  so. 

Mr.  Haver  son:  Does  your  Lordship  hold,  also,  that  the  clerk 
had  a right  to  act  as  a deputy  returning  officer? 

Meredith,  C.J.:  That  has  already  been  held.  I think  Mr. 
Justice  Britton  has  already  held  that,  although  he  has  expressed 
an  opinion  that  it  was  inadvisable  and  improper  for  the  clerk  to 
do  so. 

The  motion  fails,  and  must  be  dismissed  with  costs. 

This  appeal  was  argued  on  June  11th,  1907,  before  Mulock, 
C.J.  Ex.  D.,  and  Anglin  and  Riddell,  JJ. 

Haverson,  for  the  appeal,  took  the  same  grounds  of  objection. 

No  one  contra. 

Per  Curiam.  The  appeal  must  be  dismissed  with  costs. 

* Section  536,  sub-sec.  10:  Where  a municipality  is  divided  into  polling 
sub-divisions,  the  same  polling  sub-divisions  shall  be  used  both  for  the  elec- 
tion of  members  of  the  Legislative  Assembly  and  for  municipal  elections, 
except  that  the  municipal  council  of  every  city,  town,  or  village  may  by 
by-law  unite,  for  the  purpose  of  municipal  elections,  any  two  adjoining  polling 
sub-divisions. 
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[TEETZEL,  J.] 

Leslie  y.  The  Township  of  Malahide. 

Municipal  Corporations — Contracts — Settlement  of  Action — Necessity  for  Seal. 

The  exceptions  to  the  rule  that  a municipal  corporation  can  only  act  by 
its  seal  are  in  regard  to;  firstly,  insignificant  matters  of  every  day  occur- 
rence or  matters  of  convenience  amounting  almost  to  necessity  ; secondly, 
where  the  consideration  has  been  fully  executed;  and  thirdly,  contracts  in 
the  name  of  the  corporation  made  by  agents  or  representatives  who  are 
authorized  under  the  seal  of  the  corporation  to  make  such  contracts: — 
Held,  that  in  this  case  a settlement  come  to  in  respect  to  certain  claims 
against  it,  and  in  respect  of  which  the  council  of  the  defendants  had 
passed  a resolution  accepting  it,  was  not  binding  on  the  defendant  cor- 
poration as  not  coming  within  any  of  the  above  cases. 

This  was  an  appeal  from  the  ruling  of  the  Master  at  St.  Thomas, 
made  under  the  circumstances  set  out  in  the  judgment.  The  appeal 
was  argued  before  Teetzel,  J.,  in  Weekly  Court,  on  May  16th,  1907. 

W.  E.  Middleton,  for  the  plaintiff,  appellant. 

W.  K.  Cameron,  for  the  respondent. 

The  following  cases  were  referred  to  on  the  argument : Macartney 
v.  County  of  Haldimand  (1905),  10  O.L.R.  668;  In  re  Croft  and 
the  Municipality  of  the  Township  of  Brooke  (1859),  17  U.C.R.  269. 

June  12.  Teetzel,  J.: — Plaintiff  obtained  a judgment  against 
the  defendant  for  $4,000  and  interest  for  money  advanced  by 
plaintiff  for  defendants’  use,  which  judgment  was  varied  on  appeal 
by  direction  that  the  amount  should  be  reduced  by  any  sum  defen- 
dant company  could  establish  against  plaintiff  in  respect  of  certain 
damage  claims  set  up  by  defendants,  and  it  was  referred  to  the 
Master  at  St.  Thomas  to  inquire  and  state  the  amount  of  such 
damages.  Further  directions  and  the  costs  of  the  action  and 
reference  were  reserved,  but  the  costs  of  appeal  were  to  be  paid 
by  the  defendants  in  any  event. 

After  the  reference  had  been  entered  upon  by  the  Master  and 
some  evidence  taken,  the  reference  was  adjourned.  Pending  the 
adjournment,  and  at  the  suggestion  of  the  plaintiff,  a special 
meeting  of  the  defendants’  council  was  held  on  January  23rd,  1907, 
to  discuss  settlement.  At  this  meeting  the  plaintiff  submitted  an 
offer  to  accept  $4,750  in  full  settlement  of  his  claim,  the  defendants 
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to  pay  all  costs  up  to  the  reference,  and  plaintiff  to  pay  the  costs  of 
the  reference. 

A resolution  was  unanimously  adopted  accepting  the  offer,  and 
another  resolution  passed  authorizing  the  reeve  to  notify  the 
defendants7  solicitors  that  the  case  was  settled,  and  instructing 
them  to  stay  all  proceedings. 

No  by-law  was  passed  in  reference  to  the  matter,  nor  was  the 
resolution  or  any  memorandum  of  the  settlement  authenticated 
by  defendants’  corporate  seal. 

On  January  26th,  1907,  counsel  for  both  parties  appeared  before 
the  Master,  and  stated  that  the  case  had  been  settled,  and,  after 
recording  the  resolution  evidencing  the  settlement,  the  Master 
adjourned  the  reference. 

On  February  12th  another  special  meeting  of  the  defendants’ 
council  was  held,  at  which  a resolution  was  passed  rescinding  the 
resolutions  of  January  23rd. 

When  the  matter  came  again  before  the  Master,  counsel  for  the 
defendant  stated  that  the  defendants  had  repudiated  any  settle- 
ment, and  desired  to  proceed  with  the  reference.  This  being 
opposed,  the  Master,  without  objection,  proceeded  to  take  evidence 
as  to  the  validity  of  the  settlement,  and  ruled  that  the  settlement 
was  not  binding  on  the  defendant  corporation.  While  other 
reasons  are  assigned  by  the  Master,  the  objection  chiefly  relied  upon 
was  the  absence  of  the  corporate  seal. 

The  plaintiff  now  appeals  from  the  Master’s  ruling. 

In  discussing  the  question  how  a municipal  corporation  can  be 
bound  by  contract,  the  fact  must  be  kept  in  mind  that  the  council 
is  not  the  corporation. 

Under  the  Municipal  Act,  the  “ inhabitants  of  every  county, 
city,  town,  village,  township,”  etc.,  are  “a  body  corporate,”  and 
by  sec.  10  “the  powers  of  every  body  corporate  under  this  Act 
shall  be  exercisable  by  the  council  thereof;”  and  sec.  325  enacts 
that  “the  powers  of  the  council  shall  be  exercised  by  by-law  when 
not  otherwise  authorized  or  provided  for;”  and  sec.  333  enacts 
that  “every  by-law  shall  be  under  the  seal  of  the  corporation,”  etc. 

As  shewing  the  tendency  of  legislation  in  regard  to  the  necessity 
for  municipal  councils  exercising  their  powers  by  by-law,  it  may 
be  noted  that  sec.  326  of  the  Municipal  Act,  R.S.O.  1897,  ch.  223, 
provided  that  “every  council  may  make  regulations,”  etc.,  but  by 


Teetzel,  J. 
1907 


Leslie 

v. 

Township 

of 

Malahide. 


6 


ONTARIO  LAW  REPORTS. 


VOL. 


Teetzel,  J. 

1907 

Leslie 

v. 

Township 

of 

Malahide. 


3 Edw.  VII.  ch.  18,  sec.  70  (O.),  this  was  amended  by  inserting 
the  words  “by  by-law”  after  the  word  “may”  in  sec.  326. 

This  amendment  was  shortly  after  Liverpool  and  Milton  R.W. 
Co.  v.  Town  of  Liverpool  (1903),  33  S.C.R.  180,  holding  that  the 
regulations  there  in  question  could  only  be  made  by  by-law. 

Argument  of  counsel  for  the  appellant  was  based  on  the  con- 
tention that  the  agreement  of  settlement  in  this  case  was  founded 
upon  an  executed  consideration,  and,  therefore,  neither  a by-law 
authorizing  the  settlement  nor  an  agreement  authenticated  by  the 
seal  of  the  corporation  need  be  shewn  in  order  to  bind  the  cor- 
poration, as  was  held  in  Macartney  v.  County  of  Haldimand,  10 
O L.R.  668;  Lawford  v.  Billericay  Rural  Council , [1903]  1 K.B*.  772; 
Bernardin  v.  Municipality  of  North  Dufferin  (1890),  19  S.C.R.  581. 

The  principle  adopted  in  those  cases  is  that  where  the  plaintiff 
has  done  work  or  supplied  property  to  a municipal  corporation 
for  purposes  for  which  the  corporation  was  created,  and  the  work 
done  or  the  property  supplied  is  accepted  by  the  corporation,  and 
the  whole  consideration  is  executed,  there  is  a contract  to  pay 
implied,  and  the  absence  of  a contract  under  the  seal  of  the  cor- 
poration is  no  answer  to  an  action  brought  in  respect  to  the  work 
done  or  property  supplied. 

At  p.  595  in  the  Bernardin  case,  speaking  of  this  subject,  Gwynne, 
J.,  says:  “It  would  in  such  case  be  fraudulent  for  the  corporation, 
while  enjoying  the  benefit  of  the  work,  to  refuse  to  pay  for  it 
upon  the  ground  that  the  contract  in  virtue  of  which  it  had  been 
executed  was  invalid  for  want  of  the  corporate  seal,  and  reason 
and  justice  required  that  they  should  not  be  permitted  to  commit 
such  a fraud.” 

My  difficulty  in  the  present  case  is  in  holding  that  the  whole 
consideration  for  the  defendants’  promise  or  undertaking  was  in 
fact  executed  by  the  plaintiff,  so  as  to  bring  his  case  within  the 
above  authorities. 

It  cannot  be  said  that  the  whole  consideration  consisted  of  the 
money  for  which  plaintiff  holds  his  judgment,  because,  in  addition 
to  this,  the  subject  matter  of  the  settlement  involved  the  adjust- 
ment of  the  defendants’  claim  for  damages  and  the  question  of 
costs  of  the  action  and  reference,  which  had  not  been  adjudged  to 
be  payable  by  either  party. 

The  terms  of  the  settlement,  besides  fixing  the  balance  of  the 
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defendants’  liability  for  the  debt,  embraced  a promise  by  the 
plaintiff  to  assume  and  pay  the  costs  of  the  reference,  and  a promise 
by  the  defendants  to  assume  and  pay  all  the  other  costs  of  the 
action.  It  was,  therefore,  an  agreement  comprising  two  express 
promises,  apart  from  the  defendants’  liability  under  the  judgment, 
which  promises  were  mutual  in  their  nature,  and,  consequently, 
a part  of  the  consideration  was  executory:  see  Leake  on  Contracts, 
5th  ed.,  pp.  5,  27,  and  432. 

In  my  opinion,  therefore,  the  case  does  not  come  within  the 
authorities,  which  are  based  upon  agreements  wherein  the  con- 
sideration was  wholly  executed. 

It  is  not  necessary  in  this  case  to  consider  whether  the  action 
of  the  council  comes  within  the  limitations  of  the  word  “ powers” 
in  sec.  325,  for  the  purpose  of  determining  whether  or  not  a formal 
by-law  was  required  authorizing  the  agreement,  because  I am  of 
opinion  that  whether  it  does  or  not,  the  agreement  of  settlement 
would  require  to  be  authenticated  by  the  defendants’  corporate 
seal. 

Independently  of  statutory  requirements,  the  principle  of  the 
common  law  applicable  to  a corporation  is  that  it  being  an  in- 
tangible, invisible  creation  of  the  law,  it  must  have  some  tangible 
and  visible  method  of  expressing  its  will  in  a by-law  or  its  assent 
to  a contract:  see  Biggar’s  Municipal  Manual,  p.  41. 

As  stated  by  Rolfe,  B.,  in  Mayor  of  Ludlow  v.  Charlton  (1840), 
6 M.  & W.  815,  at  p.  823:  “It  is  a great  mistake,  therefore,  to 
speak  of  the  necessity  for  a seal,  as  a relic  of  ignorant  times.  It 
is  no  such  thing:  either  a seal,  or  some  substitute  for  a seal,  which 
by  law  shall  be  taken  as  conclusively  evidencing  the  sense  of  the 
whole  body  corporate,  is  a necessity  inherent  in  the  very  nature 
of  a corporation;  and  the  attempt  to  get  rid  of  the  old  doctrine, 
by  treating  as  valid  contracts  made  with  particular  members,  and 
which  do  not  come  within  the  exceptions  to  which  we  have  adverted, 
might  be  productive  of  great  inconvenience.” 

As  affecting  municipal  corporations,  the  only  exceptions  to  the 
rule  that  a corporation  can  only  act  by  its  seal  are  in  regard  to, 
first,  insignificant  matters  of  every-day  occurrence,  or  matters  of 
convenience  amounting  almost  to  necessity;  second,  where  the 
consideration  has  been  fully  executed,  as  in  the  cases  firstly  above 
cited;  and,  thirdly,  contracts  in  the  name  of  the  corporation  made 
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by  agents  or  representatives  who  are  authorized  under  the  seal  of 
the  corporation  to  make  such  contracts. 

The  nature  and  importance  of  the  agreement  in  question  are 
such  that  it  clearly  could  not  come  within  the  first  exception,  and 
I have  already  excluded  it  from  the  second ; and  there  is  no  evidence 
to  bring  it  within  the  third. 

In  Mayor,  etc.,  of  Oxford  v.  Crow,  [1893]  3 Ch.  535,  where  a 
proposal  had  been  accepted  by  a committee  of  the  council,  subject 
to  the  council’s  approval,  and  the  approval  of  the  council  was 
afterwards  granted  by  resolution,  but  not  under  seal,  it  was  held 
that  the  contract  not  having  been  under  the  seal  of  the  corporation 
or  signed  on  their  behalf  by  any  person  authorized  under  seal  to 
do  so,  or  ratified  under  seal,  or  part  performed  or  acted  on,  could 
not  be  enforced  by  the  corporation. 

As  illustrating  that  the  Courts  of  this  country  require  that 
contracts  of  municipal  corporations  should  be  strictly  in  com- 
pliance with  their  powers,  Waterous  Engine  Works  Co.  v.  Town  of 
Palmerston  (1891),  20  O.R.  411,  affirmed  19  A.R.  47,  and  21  S.C.R. 
556,  may  be  referred  to,  where  it  was  held  that  a contract  for  the 
purchase  of  a steam  fire  engine,  which  remains  executory  in  the 
sense  that  no  acceptance  of  the  engine  has  taken  place,  cannot  be 
enforced  against  a municipal  corporation  unless  a by-law  authorizing 
the  purchase  has  been  passed  under  the  Municipal  Act,  even 
although  the  contract  to  purchase  is  under  the  corporate  seal  and 
a bill  of  exchange  for  the  price  has  been  accepted  by  the  mayor. 

The  appeal  must  be  dismissed  with  costs. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 
Carpenter  v.  Carpenter. 


Covenant  — Restraint  of  Trade  — “ Continue  to  Carry  on  Business  ” — Sale  of 
Business  to  Company — Covenantee  Interested  in  Company  and  Acting  as 
Manager. 

The  plaintiff  and  defendant  were  engaged  as  partners  in  the  business  of 
nurserymen  and  fruit  sellers.  Upon  dissolving  partnership,  the  plaintiff 
continued  the  fruit  branch  and  the  defendant  the  nursery  branch,  each 
agreeing  that  for  ten  years  he  would  not  engage  in  the  kind  of  business 
to  be  done  by  the  other.  The  defendant’s  covenant  was  that  he  would 
not  compete  with  the  plaintiff  in  the  fruit  business,  provided  the  plain- 
tiff should  “ continue  for  such  time  to  carry  on  the  fruit  business:” — 
Held,  that  this  was  to  be  read  as  a personal  engagement  for  ten  years 
by  the  defendant  that  he  would  not  interfere  with  the  fruit  business  of  the 
plaintiff,  provided  that  the  plaintiff  should  always  during  that  time  con- 
tinuously carry  on  as  proprietor  that  business;  and  the  plaintiff  had 
ceased  to  carry  on  the  fruit  business  by  entering  into  an  incorporated 
company  and  transferring  to  that  body  his  plant,  property,  and  goodwill 
in  the  business,  although  he  was  a shareholder  and  acted  as  manager 
while  the  company  did  business,  and,  when  that  ceased,  resumed  the 
fruit  business  on  his  own  account;  and  therefore  he  was  not  entitled  to 
restrain  the  defendant  from  engaging  in  the  fruit  business  during  the 
ten  years. 

In  re  Sax,  Barned  v.  Sax  (1893),  62  L.J.  Ch.  688,  68  L.T.N.S.  849,  41 
W.R.  584,  3 R.  638.  approved  and  applied. 

Judgment  of  Clute,  J.,  affirmed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Clute,  J.,  at 
the  trial  at  Hamilton,  dismissing  the  action,  which  was  brought 
to  restrain  the  defendant  from  carrying  on  the  business  of  buying 
and  selling  fruit,  in  alleged  breach  of  a covenant  entered  into  by 
the  defendant  upon  dissolving  partnership  with  the  plaintiff.  The 
plaintiff  and  defendant  were  formerly  in  business  with  their  father, 
under  the  name  of  C.  P.  Carpenter  & Sons,  both  as  fruit  dealers 
and  nurserymen.  On  the  15th  February,  1904,  the  partnership 
was  dissolved,  the  plaintiff  (Thomas  Carpenter)  taking  over  the 
fruit  business,  and  the  defendant  (Frank  Carpenter)  the  nursery 
business.  The  covenant  of  the  defendant  was  not  to  carry  on  a 
fruit  business  for  ten  years,  provided  the  plaintiff  continued  in 
the  fruit  business.  The  plaintiff  sold  out  his  fruit  business  to  a 
company,  of  which  he  became  the  assistant  manager.  He  took 
the  position  that  he  or  the  company  (his  assign)  was  carrying  on 
business,  within  the  meaning  of  the  proviso,  during  the  time  that 
the  company  did  business.  The  company  failed,  and  the  plaintiff 
resumed  business  for  himself.  It  was  not  questioned  upon  the 
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D.  C.  appeal  that  the  defendant  had  engaged  in  the  fruit  business,  but 
1907  the  contention  on  his  part  was  that  the  plaintiff  had  ceased  to 

Carpenter  carry  on  the  fruit  business. 
v. 

Carpenter 

The  appeal  was  heard  by  a Divisional  Court,  composed  of 
Boyd,  C.,  Magee  and  Mabee,  JJ.,  on  the  4th  April,  1907. 

S.  F.  Washington , K.C.,  for  the  plaintiff.  The  question  is 
whether  the  plaintiff  has  continued  to  carry  on  the  fruit  business. 
He  carried  on  the  business  as  manager  of  a company,  “The  Dis- 
tributors’ Company  Limited — C.  P.  Carpenter  & Son  Branch.” 
The  trial  Judge  held  that  that  was  not  a continuing  in  business. 
The  plaintiff  contends  that  it  was,  upon  the  authorities:  Jones  v. 
Heavens  (1877),  4 Ch.D.  636;  Parnell  v.  Dean  (1900),  31  O.R.  517; 
McCausland  v.  Hill  (1896),  23  A.R.  738;  George  Hill  & Co.  v.  Hill 
(1887),  55  L.T.N.S.  769;  Dales  v.  Weaber  (1870),  18  W.R.  993; 
Newl  ng  v.  Dobell  (1869),  38  L.J.  Ch.  Ill;  Palmer  v.  Mallet  (1887), 
36  Ch.D.  411. 


G.  Lynch-Staunton , K.C.,  for  the  defendant,  contra,  cited  Allen 
v.  Taylor  (1870),  19  W.R.  35;  Gophir  Diamond  Co.  v.  Wood,  [1902] 
1 Ch.  950;  Josselyn  v.  Parson  (1872),  L.R.  7 Ex.  127. 


April  29.  The  judgment  of  the  Court  was  delivered  by  Boyd, 
C.: — The  sole  question  here  arises  upon  the  construction  of  the 
agreement  entered  into  upon  the  dissolution  of  the  Carpenter 
partnership  of  date  the  15th  February,  1904.  The  neat  point  is 
whether  the  plaintiff  has  a status  to  maintain  this  action  and  claim 
the  benefit  of  a covenant  in  restraint  of  trade  made  for  his  benefit 
by  the  other  partner,  his  brother,  the  defendant.  The  plaintiff 
was  to  get  the  benefit  of  that  covenant  for  ten  years.  The  covenants 
were  mutual  on  the  dissolution  of  the  partnership.  One  branch, 
the  nursery  business,  was  taken  over  by  the  defendant,  and  the 
other  brother,  the  plaintiff,  who  took  for  his  share  the  fruit  part 
of  the  business,  agreed  that  he  would  not  engage  in  the  business 
of  growing,  selling,  or  dealing  in  nursery  stock  for  ten  years,  “pro- 
vided the  defendant  continued  for  such  time  to  carry  on  the  nursery 
business.”  The  correlative  covenant  by  the  defendant  was  that 
he  would  not  compete  with  his  brother  in  the  fruit  business,  pro- 
vided that  the  plaintiff  should  “continue  for  such  time  to  carry 
on  the  fruit  business.”  I read  that  as  a personal  engagement  for 
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ten  years  by  the  defendant  that  he  would  not  interfere  with  the 
fruit  business  of  the  plaintiff,  provided  that  the  plaintiff  should 
always  during  that  time  continuously  carry  on  as  proprietor  that 
business.  A continuous  course  of  business  in  his  own  name  as 
proprietor  is  the  meaning  which  seems  to  be  embedded  in  the 
language  used. 

It  is  relied  upon  for  the  defendant  that  this  stipulation  has 
been  broken  by  the  plaintiff,  in  that  he  ceased  to  carry  on  the  fruit 
business  by  entering  into  an  incorporated  company  and  trans- 
ferring to  that  body  his  plant  and  property  and  goodwill  in  the 
business,  of  which  he  was  up  to  the  date  of  transfer  the  sole  pro- 
prietor. I think  this  is  a sound  position  in  law,  having  regard  to 
the  terms  of  the  stipulation.  The  new  company,  the  Distributors 
Company  Limited,  was  formed  by  the  combination  of  a number 
of  individual  fruit  buyers,  who  contributed  their  individual  assets 
to  form  the  corporate  property,  and  received  in  return  certain 
payments  of  money  and  certain  allotments  of  paid-up  stock.  The 
company  went  into  active  operation,  and  so  continued  for  two  or 
three  years  till  it  became  financially  embarrassed  and  was  ordered 
to  be  wound  up.  After  that  cessation  of  corporate  business,  the 
plaintiff  resumed  business  as  an  individual  and  went  on  as  before 
the  incorporation. 

As  to  cases,  I would  just  refer  to  Ex  p.  Smith  (1874),  2 Pugs. 
(15  N.B.R.)  147,  where  it  is  laid  down  by  Ritchie,  C.J.,  that  to 
carry  on  business  implies  that  he  who  does  so  is  the  owner  of  the 
business  and  receiving  its  proceeds,  and  excludes  one  who  is  only 
an  agent  or  manager;  and  to  Garbutt  v.  Durham  Joint  Committee, 
in  its  various  stages,  [1904]  1 K.B.  522,  [1904]  2 K.B.  514,  and 
[1906]  A.C.  291,  as  shewing  that  “ continue”  means  an  uninter- 
rupted course  of  business  or  conduct. 

Now,  it  seems  to  me  plain  that  when  the  plaintiff  gave  up  his 
own  business  and  transferred  it  to  the  incorporated  company  he 
ceased  to  be  a principal  proprietor,  and  became  only  an  agent  of 
the  new  company,  whether  as  director  or  president.  The  original 
individual  business  of  fruit  dealing  did  not  continue  into  the  incor- 
poration, but  ceased  to  exist.  The  arguments  and  judgment  of 
Mansfield,  C.J.,  in  Dance  v.  Girdler  (1804),  1 B.  & P.N.R.  34,  con- 
trasting the  position  of  a voluntary  association  with  an  incor- 
porated body  composed  of  the  same  individuals,  appears  to  me  to 
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illustrate  the  change  which  came  over  the  fruit  business  managed 
and  controlled  by  the  plaintiff  as  its  owner  and  proprietor,  when 
it  was  merged  and  disappeared  in  the  assets  of  the  Distributors 
Company  Limited. 

I cannot  follow  the  line  of  argument  that  this  business  remained 
as  a continued  entity  all  through  the  life  of  the  incorporation, 
and  that  it  re-emerged  as  a going  concern  upon  and  after  the 
winding-up  order.  Though  the  plaintiff  may  not  have  received 
the  whole  of  the  cash  that  he  was  to  get  from  the  company,  he 
received  a substantial  part,  and  thereafter  acted  all  along  as  a 
member  and  an  active  member  of  the  new  body.  It  does  not  lie 
in  his  mouth  to  say  that  in  his  conduct  of  the  business  at  Winona 
as  a branch  of  the  Distributors  Company  he  was  still  acting  as 
individual  proprietor  of  the  business  that  was  in  existence  when 
he  and  his  brother  separated  and  took  up  the  divided  parts  of  the 
old  partnership  business. 

I would  affirm  the  judgment  of  my  brother  Clute,  and  with 
costs. 

Since  writing  the  foregoing  opinion  I have  come  across  a case 
singularly  parallel  in  its  circumstances  to  the  present.  It  is  the 
decision  of  Mr.  Justice  North  in  In  re  Sax,  Earned  v.  Sax  (1893), 
reported  in  62  L.J.Ch.  688,  68  L.T.N.S.  849,  41  W.R.  584,  and 
3 R.  638 — a will  case,  in  which  it  was  held  that  a condition  of  for- 
feiture if  the  legatees  (sons)  cease  to  carry  on  the  testator’s  (father’s) 
business,  takes  effect  if  they  sell  it  to  a company,  although  they 
become  managing  directors  and  in  substance  sole  shareholders  of 
the  company.  Mr.  Justice  North  said  at  the  close  of  his  judgment 
that  the  sons  ceased  to  carry  on  the  business  when  they  transferred 
it  to  the  company  for  the  purpose  of  its  being  carried  on  by  the 
company.  This  authority  goes  beyond  what  is  needed  to  affirm 
the  case  in  appeal.' 


E.  B.  B. 
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[BRITTON,  J.] 

Soulsby  v.  City  of  Toronto. 

Negligence — Municipal  Corporation — Public  Park — Gate  and  Watchman  at 
Railway  Crossing — Injury  to  Person  Crossing  Track. 

Within  a public  park  maintained  and  controlled  by  the  defendants,  a muni- 
cipal corporation,  they  erected  a gate  near  a railway  crossing,  and  kept  a 
watchman  to  open  the  gate  when  there  was  no  danger  from  passing  trains, 
and  to  close  it  when  trains  were  approaching  the  crossing.  The  plaintiff, 
driving  through  the  park,  desiring  to  pass  through  the  gate  to  the  highway 
beyond  the  railway,  and  finding  the  gate  open,  took  that  as  an  intimation 
that  no  train  was  approaching,  and  attempted  to  cross  the  railway,  when 
he  was  struck  by  a train  and  injured: — 

Held,  that  the  defendants  owed  him  no  duty,  and  were  not  liable  in  damages 
for  his  injuries. 

This  was  an  action  for  damages  for  personal  injuries  sustained 
by  the  plaintiff,  owing,  as  he  alleged,  to  the  negligence  of  the  co- 
poration  of  the  city  of  Toronto,  the  defendants,  in  the  circum- 
stances stated  in  the  judgment. 

The  action  was  tried  before  Britton,  J.,  with  a jury,  at  Toronto, 
on  the  27th  and  28th  March,  1907. 

J.  M.  Godfrey,  for  the  plaintiff. 

J.  S.  Fullerton,  K.C.,  for  the  defendants. 

April  30.  Britton,  J.: — On  the  30th  October,  1906,  the 
plaintiff  was  employed  as  the  driver  of  a baker’s  delivery  waggon, 
and  was  delivering  bread  to  customers  in  the  western  part  of  the 
city.  On  that  day  the  plaintiff  entered  High  Park,  and  drove 

along  the  road  through  the  park,  which  leads  out  of  the  park, 

across  the  tracks  of  the  Grand  Trunk  Railway  and  to  the  Lake 

Shore  road.  Within  the  park  and  near  the  railway  crossing,  the 

city  has  erected  gates,  and  during  the  season  when  the  park  is 
most  frequented,  the  city  keep  a watchman  at  the  gate  nearest 
the  crossing,  keeping  it  open  for  users  of  the  road  when  there  is 
no  danger  from  passing  trains,  and  closing -it  when  trains  are  ap- 
proaching this  crossing.  The  statement  of  claim  alleges  that  the 
plaintiff  on  the  day  mentioned  was  approaching  the  crossing  along 
the  road  in  High  Park,  intending  to  proceed  to  the  Lake  Shore 
road.  When  he  arrived  at  the  crossing,  he  found  the  gate  open, 
and,  relying  upon  that  fact  as  notice  to  him  that  no  train  was 
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approaching,  he  proceeded  to  cross  the  tracks,  and  while  so  crossing 
wTas  struck  by  a train  and  seriously  injured. 

At  the  close  of  the  evidence,  counsel  for  the  defendants  asked 
that  the  action  be  dismissed,  on  the  grounds  that  no  actionable 
negligence  had  been  shewn,  and  that  the  plaintiff  was  guilty  of 
contributory  negligence.  It  was  then  agreed  that  the  only  thing 
to  be  left  to  the  jury  was  the  assessment  of  damages,  and  that  I 
should  dispose  of  all  other  questions,  subject  to  the  rights  of  parties 
to  appeal. 

The  jury  assessed  the  plaintiff’s  damages,  contingent  upon  his 
right  to  recover,  at  11,000. 

In  my  opinion,  no  duty  was  cast  upon  the  defendants  of  erecting 
or  maintaining  the  gate  or  of  keeping  the  watchman  at  the  crossing 
where  the  accident  happened. 

Here,  as  in  Moore  v.  City  of  Toronto  (1893),  26  O.R.  59  n., 
“the  principles  which  determine  liability  as  for  negligence  are  to 
be  drawn  from  cases  as  to  the  permissive  use  of  premises  rather 
than  those  of  invitation  to  use  and  come  upon  property  of  another.” 
Many  cases  are  cited — which  emphasize  the  distinction.  The 
report  appears  with  Schmidt  v.  Town  of  Berlin  (1894),  in  the  same 
volume,  beginning  at  p.  54,  in  which  case  it  was  held  that  the  town 
corporation  were  not  liable  to  a mere  licensee  for  personal  injuries 
sustained  owing  to  want  of  repair  of  the  building.  In  that  case 
there  was  the  express  finding  that  the  defendants  had  not  knowledge 
at  or  before  the  accident  that  the  building  was  in  a dangerous 
condition,  but  that  appears  not  to  have  been  the  determining  factor 
in  the  case. 

The  people  are  allowed  to  use  High  Park  and  to  use  the  roads 
made  by  the  defendants  in  the  park.  If  an  accident  had  occurred 
because  there  was  in  the  road  a dangerous  excavation,  or  upon  it 
a dangerous  obstruction,  of  which  the  defendants  had  actual  or 
constructive  notice,  the  case  might  have  been  different.  Here 
the  road  itself  is  not  complained  of — the  danger  was  by  reason  of 
something  outside  of  and  beyond  the  defendants’  control.  The 
accident  was  by  reason  of  a moving  engine  upon  the  railway  property, 
managed  and  controlled  by  the  railway  company.  The  road,  since 
improved  by  the  defendants,  was  originally,  it  is  said,  a farm 
crossing  for  the  land  now  owned  by  the  city  and  called  “High 
Park.”  While  it  was  a farm  crossing,  it  was  the  duty  of  the  rail- 
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way  company  to  erect  and  maintain  fences  and  gates;  and,  as 
between  the  railway  company  and  the  land  owners,  the  persons 
for  whose  use  the  farm  crossings  were  furnished  were  bound  to  keep 
the  gates  closed  when  not  in  use.  That,  however,  does  not,  in  my 
opinion,  create  the  duty  on  the  part  of  the  defendants,  and  as 
between  them  and  any  person  using  the  road  through  the  park, 
of  erecting  gates  and  keeping  a watchman  on  that  part  of  the  road, 
which  has  long  since  ceased  to  be  a farm  crossing. 

The  duty  cast'  upon  the  railway  company  is  to  erect  and  main- 
tain “upon  the  railway”  fences,  gates,  etc. 

The  liability,  if  any,  on  the  part  of  the  city,  does  not  extend 
beyond  keeping  the  roadway  in  repair  or  free  from  dangerous  pit- 
falls  and  obstructions  of  which  they  have  or  may  be  deemed  to 
have  notice.  See  Marshall  v.  Industrial  Exhibition  Association  of 
Toronto  (1901),  1 O.L.R.  319. 

In  Graham  v.  Commissioners  for  Queen  Victoria  Niagara  Falls 
Park  (1896),  28  O.R.  1,  it  was  held  that  there  is  no  liability  on  the 
part  of  the  Commissioners,  to  the  public  using  the  highways,  by 
reason  of  the  absence  or  insufficiency  of  a fence,  railing,  or  barrier 
on  the  edge  of  the  cliff,  there  being  no  statutory  obligation  in  that 
behalf  imposed  on  them.  That  case  was  decided  in  favour  of  the 
defendants  irrespective  of  their  being  servants  of  the  Crown.  If 
the  road  in  this  park  is  not  a highway,  no  duty  is  imposed — cer- 
tainly none  beyond  keeping  it,  as  a road,  in  reasonable  repair.  If 
the  road  is  a highway,  then,  to  quote  from  the  case  last  cited  (p.  7) : 
“These  cases  establish  that,  in  the  absence  of  some  statutory  pro- 
vision imposing  such  a duty  on  a person  or  corporation  in  whom 
a highway  is  vested,  the  duty  does  not  exist,  and  that  where  such 
a duty  does  exist,  in  the  absence  of  a provision  giving  a right  of 
action  to  persons  suffering  in  consequence  of  a failure  to  discharge 
it,  an  action  will  not  lie  for  mere  nonfeasance,  though  it  would  be 
otherwise  if  the  want  of  repair  was  due  to  misfeasance  of  the  person 
or  corporation  upon  whom  the  duty  is  cast.”  Further:  “If, 
however,  the  defendants'  liability  is  based  upon  the  allegation  of 
a duty  to  maintain  the  fence  or  railing  for  the  protection  of  those 
resorting  to  the  park,  the  plaintiff's  case  also  fails,  for  as  to  her 
no  charge  was  made  for  the  privileges  which  she  enjoyed,  and 
she,  as  it  appears  to  me,  occupied  as  to.  the  defendants  at  most 
the  position  of  a bare  licensee,  as  to  whom,  though  there  would 
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be  a duty  in  respect  of  unusual  danger  known  to  the  defendants 
and  not  to  her,  there  would  be  none  as  to  a bare  defect  of  con- 
struction or  repair  which  the  defendants  were  only  negligent  in 
not  finding  out  or  anticipating  the  consequences  of.” 

In  that  case  many  cases  were  cited  and  fully  considered,  and 
among  those  were  cases  relied  upon  by  counsel  for  the  plaintiff  as 
authority  for  the  maintenance  of  this  action. 

In  that  case  one  of  the  learned  Judges  described  the  place 
where  the  accident  happened  as  “a  veritable  trap,”  and  the  plaintiff 
was  seriously  injured. 

In  the  present  case  there  was  no  unusual  danger,  and  what- 
ever danger  there  was,  was  known  to  the  plaintiff  as  well  as  to 
the  defendants. 

The  case  of  Stapley  v.  London,  Brighton,  and  South  Coast  R.W. 
Co.  (1865),  L.R.  1 Ex.  21,  was  relied  upon  by  the  plaintiff.  That 
case  is  clearly  distinguishable.  “At  the  time  of  the  accident, 
contrary  to  the  provisions,  by  statute  and  by  the  defendants'  rules, 
for  the  safety  of  carriage-traffic,  the  gates  on  one  side  of  the  line 
were  partially  open,  and  there  was  no  gatekeeper.”  It  was  held 
that  there  was  evidence  of  negligence,  inasmuch  as  by  neglecting 
the  required  precautions  “ the  defendants  might  be  considered 
to  have  intimated  that  their  line  might  safely  be  traversed  by  foot- 
passengers.” 

It  was  argued  that  even  if  the  defendants  were  not  compelled 
to  establish  the  gate  and  employ  the  watchman,  having  under- 
taken it,  the  plaintiff  was  entitled  to  rely  upon  its  continuance, 
at  least  until  notice,  actual  or  constructive,  to  the  contrary. 

Skelton  v.  London  and  North  Western  R.W.  Co.  (1867),  L.R. 
2 C.P.  631,  is  against  the  plaintiff’s  contention.  In  that  case  a 
railway,  consisting  of  several  lines,  crossed  a public  footpath  on  a 
level,  at  a point  near  a station.  On  each  side  of  the  railway  was 
a gate,  as  required  by  statute.  The  railway  company,  by  way  of 
extra  precaution,  usually,  but  not  invariably,  fastened  the  gates 
when  a train  was  approaching.  S.,  wishing  to  cross  the  railway, 
found  the  gate  unfastened,  and  a coal  train  standing  immediately 
in  front  of  it.  He  waited  until  the  coal  train  had  moved  off,  and 
then,  without  looking  up  or  down  the  line,  commenced  crossing 
the  railway,  and  was  killed  by  a passing  train.  If  he  had  looked 
up  the  line,  he  would  have  seen  the  train  in  time  to  stop  and  avoid 
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his  negligence,  and  could  not  recover.  And  it  was  also  held  by  1907 

Willes,  J.,  “that  the  mere  failure  to  perform  a self-imposed  duty  is  Soulsby 
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did  not  amount  to  an  invitation  to  S.  to  come  on  the  line;  and  Toronto. 

that,  therefore,  even  if  S.  was  not  guilty  of  contributory  negligence, 

the  company  were  not  liable.” 

Here  the  plaintiff  found  the  gate  open,  but  did  not  see  the 
watchman.  That  in  itself  should  have  suggested  to  the  plaintiff 
the  possibility  at  least  that  the  gate  was  open,  not  as  an  intimation 
that  there  was  no  danger,  but  that  the  watchman  had  been  with- 
drawn— that  there  was  no  watchman  in  fact.  No  inquiry  was 
made.  The  plaintiff  thought  the  watchman  was  in  his  cabin — if 
so,  he  was  not  attending  to  the  gate.  The  plaintiff  knew  of  the 
railway,  that  this  road  led  across  it,  and  he  knew  of  the  ordinary 
danger  at  any  railway  crossing,  and  had  these  all  in  mind,  so  there 
was  nothing  to  relieve  the  plaintiff  of  the  duty  of  taking  care  and 
using  caution  when  the  crossing  was  reached,  unless  that  care  and 
caution  were  unnecessary  by  the  fact  of  the  gate  being  open. 

The  plaintiff  relied  upon  Baxter  v.  Jones  (1903),  6 O.L.R.  360, 
and  upon  cases  cited  in  Anson  on  Contracts,  10th  ed.,  p.  98.  One 
case  is  where  a person  undertook  gratuitously  to  effect  insurance 
upon  another  person’s  house,  and,  having  failed  to  do  so,  was  held 
liable.  These  cases,  which  are  cases  of  mandate,  and  nothing  of 
the  kind  exists  here,  are  said  to  rest  upon  this  broad  ground,  as 
stated  by  Willes,  J.,  in  the  Skelton  case,  that  if  a person  undertake 
to  perform  a voluntary  act,  he  is  liable  if  he  performs  it  improperly, 
but  not  if  he  neglects  to  perform  it.  The  charge  here  is  that  a 
watchman  employed  did  not  do  his  duty  properly.  He  was  not 
at  the  gate  at  all.  He  was,  as  to  the  plaintiff  and  the  public,  when 
this  accident  happened,  the  same  as  during  the  night  time — or 
during  the  rest  of  the  year  after  October— when  withdrawn  from 
the  gate. 

I do  not  think  the  defendants  are  liable  for  merely  leaving  the 
gate  open,  as  there  is  not,  in  my  opinion,  any  duty  to  keep  the 
gate  closed  at  the  time  of  approaching  or  passing  trains.  The 
plaintiff’s  own  account  of  the  accident  is  as  follows:  “ I was  coming 
through  High  Park,  and  when  I got  to  the  incline  .where  you  go 
out  of  the  gate  I pulled  up  there,  I almost  pulled  up,  I did  not 
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stop  exactly,  just  almost  stopped,  and  I gave  a look,  and  there 
was  no  train  or  anything  in  sight,  there  was  no  noise  or  bell  ringing, 
and  I ventured  to  cross,  thinking  every  other  time  the  watchman 
came  out  and  either  put  out  his  stick  or  flag,  and  not  seeing  him 
do  this,  I thought  he  was  in  the  cabin.  I ventured  to  cross.  I 
thought  my  track  was  clear,  but  the  train  came  along,  and  when 
it  was  as  far  as  from  me  to  Mr.  Godfrey,  blew  its  whistle  and  I was 
struck.  . . ."  The  distance  to  Mr.  Godfrey  was  called  about 

ten  yards.  The  horse  got  over  the  south  track  and  was  not  killed. 
The  locomotive  struck  the  rear  end  of  the  plaintiff's  waggon.  “The 
gates  were  kept  up  when  the  track  was  clear."  “I  looked;  that 
is  the  reason  I thought  my  track  was  clear."  “When  I saw  the 
gate  up  I started  to  go  across."  “This  was  about  4 o'clock  in  the 
afternoon." 

“I  thought  the  watchman  was  in  his  cabin."  “It  was  that 
cold  day  ...  on  account  of  the  cold  day."  “I  thought  he 
was  in  the  cabin,  and  I thought  my  track  was  clear,  and  I ventured 
to  cross." 

This  all  goes  to  shew  that  the  unfortunate  plaintiff  had  the  means 
of  knowing,  and  did,  in  fact,  know,  as  much  as  the  gate-keeper 
would  have  known  had  he  been  at  the  time  at  his  cabin. 

Baker  (the  watchman)  had  no  time-tables.  He  was  not  in 
communication  with  the  railway  people,  but  simply  upon  hearing 
or  seeing  a train  approaching  he  was  accustomed  to  close  the  gate. 
Suppose  he  had  been  at  his  post,  and  had  not  seen  or  heard  more 
than  the  plaintiff  did — the  plaintiff  could  hardly  impute  that  as 
negligence.  The  only  means  Baker  had  of  knowing  when  to  close 
the  gate  was  to  look  and  listen.  The  plaintiff  had  that  same 
opportunity;  he  did  look — his  only  complaint  is  that  he  did  not 
get  the  warning  or  prohibition  implied  by  a closed  gate. 

The  accident  is,  like  others,  a very  regrettable  one,  and  I would 
be  very  glad  if  the  defendants  could  see  their  way  to  assist  the 
plaintiff  in  some  way,  but,  as  I think  the  plaintiff  not  entitled  in 
law  to  recover,  I must  dismiss  the  action,  and  I do  so  without 
costs.  * 


E.  B.  B. 


XV.] 


ONTARIO  LAW  REPORTS. 


[IN  THE  COURT  OF  APPEAL.] 

Empey  v.  Fick  et  al. 

Parent  and  Child — Conveyance  of  Farm  by  Father  to  Daughters — Agreement  for 
Maintenance  — Action  to  Set  aside  Transaction — Understanding  and 
Capacity  of  Grantor — Absence  of  Undue  Influence — Improvidence — Status 
of  Heir  at  Law  as  Plaintiff. 

The  decision  of  a Divisional  Court,  13  O.L.R.  178,  dismissing  an  action  by  one 
of  the  heirs  at  law  of  the  grantor  to  set  aside  a conveyance  of  a farm  by  a 
father  to  his  daughters,  for  undue  influence,  improvidence,  etc.,  was  affirmed, 
the  majority  of  the  Court  of  Appeal  agreeing  with  the  reasons  given  by  the 
Court  below. 

Per  Meredith,  J. A. : — If  the  transaction  had  been  attacked  by  the  grantor  in 
his  lifetime,  it  would  have  been  set  aside;  it  was  not  so  attacked,  but  rather 
confirmed;  and  {per  Riddell,  J.,  also)  no  one  representing  or  claiming 
under  the  grantor  could  successfully  attack  it. 

Per  Riddell,  J.: — Since  the  Devolution  of  Estates  Act,  the  right  of  the  heir 
at  law  to  sue  to  set  aside  a transaction  of  this  kind  is  not  higher  than  the 
right  of  a residuary  legatee  to  sue  in  respect  of  personal  property;  the 
plaintiff  had  no  right  to  bring  the  action  at  all  until  the  expiration  of  the 
period  of  the  three  years  fixed  by  2 Edw.  VII.  ch.  17,  sec.  3,  amending 
R.S.O.  1897,  ch.  127,  sec.  13;  and  the  fact  that  the  personal  representative 
was  made  a defendant  did  not  assist  the  plaintiff. 

Appeal  by  the  plaintiff  from  the  decision  of  a Divisional  Court, 
13  O.L.R.  178,  reversing  the  judgment  of  Clute,  J.,  at  the  trial,  and 
dismissing  the  action,  which  was  brought  by  Ernest  Empey,  a son 
and  one  of  the  heirs  at  law  of  David  Ira  Empey,  deceased,  against 
Emma  Fick  and  Angela  L.  Daniels,  sisters  of  the  plaintiff,  and 
William  Pow,  administrator  of  the  estate  of  David  Ira  Empey,  for 
a declaration  that  a conveyance  made  by  David  Ira  Empey,  on  the 
29th  August,  1901,  of  his  farm  to  two  of  his  daughters  (defendants) 
was  fraudulent  and  void,  and  for  consequent  relief.  The  plaintiff 
amended  his  statement  of  claim  before  the  trial  by  alleging  that  he 
sued  on  behalf  of  himself  and  all  other  heirs  at  law  of  the  deceased, 
and  at  the  trial  the  widow  of  the  deceased  was  added  as  a defendant. 
The  facts  are  stated  in  the  judgment  of  the  Divisional  Court,  and 
more  fully  in  that  of  Riddell,  J.,  infra. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mere- 
dith, JJ.A.,  and  Riddell,  J.,  on  the  15th  and  16th  May,  1907. 

J . S.  MacKay  and  J.  M.  McEvoy,  for  the  plaintiff,  the  appellant  . 
The  trial  Judge  found  that  there  was  no  evidence  that  the  deed  and 
agreement  attacked  were  the  act  and  deed  of  the  grantor.  The 
Divisional  Court  reversed  this  finding,  the  Chancellor  saying  that 
11  the  father  understood  what  was  being  done.”  There  is  no  evidence 
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to  justify  this,  and  the  finding  of  the  trial  Judge  should  be  restored. 

It  is  admitted  that  there  was  a time  when  the  father  was  mentally 
unsound,  and  the  onus  was  on  the  defendants  to  shew  that  at  the 
time  the  deed  and  agreement  were  executed  the  father  was  com- 
petent, and  that  he  had  independent  advice.  The  uncorroborated 
evidence  of  the  persons  profiting  by  the  transfer  is  of  little  value  in  * 
this  regard.  There  was  no  consideration  for  the  transfer.  The 
defendants  had  nothing  to  make  good  their  covenant  but  the 
property  which  their  father  was  giving  them.  See  as  to  this  Beeman 
v.  Knapp  (1867),  13  Gr.  398.  Dawson  v.  Dawson  (1866),  12  Gr.  278, 
and  Irwin  v.  Young  (1881),  28  Gr.  511,  make  it  plain  that  where 
there  is  a confidential  relationship,  good  faith  and  a full  under- 
standing must  be  shewn.  In  re  Johnson  (1881),  20  Ch.D.  389,  re- 
ferred to  by  the  Chancellor  in  the  Court  below,  was  decided  under 
the  statute  of  Elizabeth  respecting  fraudulent  conveyances,  and 
upon  facts  quite  different  from  the  facts  existing  here,  and  upon 
principles  of  law  not  applicable. 

W . M.  Douglas , K.C.,  and  W.  C.  Brown,  for  the  defendants.  It 
is  not  suggested  that  in  obtaining  the  deed  there  was  any  fraud, 
misrepresentation,  or  undue  influence,  nor  any  importunity  or 
coaxing  or  domination.  The  daughters  took  charge  of  the  farm,  but 
they  did  not  occupy  any  fiduciary  relationship  towards  the  father 
in  the  way  of  exercising  any  influence  or  domination  over  him;  he 
was  not  a man  to  be  influenced  or  dominated.  There  is  abundant 
evidence  that  at  the  time  of  the  execution  of  the  deed  the  father  was 
of  clear  mind,  memory,  and  understanding.  There  are  two  or  three 
instances  of  alleged  eccentricities  set  up  by  the  plaintiff,  but  there 
is  nothing  to  weaken  the  evidence  of  the  medical  men,  which  is  to 
be  highly  regarded:  Russell  v.  Lefrancois  (1883),  8 S.C.R.  335; 

Wilson  v.  Wilson  (1875),  22  Gr.  39.  The  arrangement  was  not  only 
a provident  one,  but  was  based  upon  good  consideration,  and,  having 
been  fully  performed  as  to  the  father  and  partly  as  to  the  mother, 
cannot  now  be  disturbed.  The  mother  and  the  sister  Elva  are  en- 
titled to  retain  and  insist  upon  the  benefits  which  they  get  under 
the  agreement.  The  relationship  of  parent  and  child  does  not  v. 
itself  imply  a fiduciary  relationship:  Trusts  and  Guarantee  Co.  in 
Hart  (1901),  2 O.L.R.  251,  258,  (1902),  32  S.C.R.  553,  568.  The 
action  is  not  properly  constituted;  the  plaintiff  has  no  status. 

McEvoy,  in  reply. 
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June  5.  Moss,  C.J.O.: — As  I am  of  the  opinion  that  upon  the 
facts  of  this  case  the  appeal  should  be  dismissed,  I do  not  consider 
it  necessary  to  enter  upon  or  deal  with  the  question  of  the  con- 
stitution of  the  action  as  to  parties  or  otherwise. 

The  point  was  not  alluded  to  in  the  judgments  of  the  Courts 
below,  nor  taken  in  the  reasons  against  the  appeal. 

On  the  other  grounds  I concur  in  the  conclusion  that  the  appeal 
fails,  and  must  be  dismissed  with  costs. 

Osler,  J.A.: — The  judgment  of  the  Divisional  Court  deals  with 
the  case,  both  on  the  facts  and  on  the  law  to  be  applied  to  them,  in 
a manner  which  is,  to  my  mind,  entirely  satisfactory.  I can  add 
nothing  beyond  a reference  to  the  case  of  Armstrong  v.  Armstrong 
(1868),  14  Gr.  528,  which  supports  the  transaction  complained  of. 

I think  that  the  appeal  should  be  dismissed  with  costs. 

Meredith,  J.A.: — If  the  transaction  in  question  had  been 
attacked  by  David  Empey,  in  his  lifetime,  I can  have  no  manner  of 
doubt  that  it  ought  to  have  been,  and  would  have  been,  set  aside. 
The  deed  in  question  conveyed  all  that  he  had,  and  was  entirely 
voluntary.  The  grantees  had  no  legal  claim  upon  him  for  services 
rendered  or  otherwise.  It  was  sought  and  obtained  by  them  from 
him  in  his  old  age  and  much  impaired  mental  and  physical  health 
and  strength;  and  after  he  had  sustained  an  injury,  by  being 
thrown  from  his  horse,  which  injury  for  some  length  of  time  at  least 
affected  his  mind  so  that  he  was  incapable  of  transacting  any  busi- 
ness— was  out  of  his  mind;  but  from  which  he  seems  to  have  made 
a fair  recovery.  At  the  time  when  the  transaction  took  place  one  of 
the  grantees  at  least  occupied  both  a confidential  and  fiduciary 
position  towards  him;  she  was  his  agent  acting  in  the  management 
of  his  affairs  under  a very  wide  power  of  attorney  made  more  than 
a year  before;  and  she  was  one  of  his  daughters,  residing  with  him. 
The  deed  in  question  was  procured  by  her;  and  it  and  the 
agreement  in  connection  with  it  must  have  been  prepared  upon 
her  instructions.  It  can  make  no  difference  that  the  solicitor  she 
employed  to  prepare  the  writings  had  once  acted  in  some 
litigation  for  him.  The  evidence  as  to  the  execution  of  the  deeds 
is  of  a very  meagre  and  quite  unsatisfactory  character ; and 
was  deliberately  left  so,  by  the  defendants  abstaining  from  adducing 
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the  testimony  of  the  subscribing  witness  to  the  documents,  though 
he  was  in  Court  at  the  trial,  and  was  or  had  been  a servant  of  some 
of  them.  It  is  certain,  however,  that  they  were  executed  by  the 
grantor  without  any  sort  of  independent  advice  as  to  the  nature  and 
effect  of  the  transactions;  and  it  was  not  by  any  means  certain  that 

Meredith,  J. A.  . . . . 

the  documents  were  ever  read  by  him;  and  they  were  not  read  over 
to  him  by  any  one. 

In  addition  to  all  this,  the  transaction  was  in  itself  a very  im- 
provident one.  He  and  his  wife  were  stripping  themselves  of  all 
they  possessed,  and  were  receiving  only  an  obligation  to  provide 
them  “with  food  and  clothing  suitable  to  their  station  in  life,”  and 
“a  home”  on  the  lands  conveyed,  during  their  lives;  and  to  pay 
$200,  at  the  death  of  the  longest  liver  of  them,  to  another  of  their 
daughters.  No  provision  was  made  for  the  grantor’s  debts;  he  was 
left  subject  to  actions  to  enforce  them,  and  to  possible  imprisonment 
for  having  conveyed  away  all  he  possessed  in  order  to  defeat  , delay, 
or  hinder  his  creditors.  He  and  his  wife  were  left  without  any 
means  to  enable  them  to  enforce  even  the  agreement  for  their  food 
and  clothing  and  home;  and  without  even  a penny  of  pocket  money; 
without  any  provision  for  any  of  the  little  luxuries  of  life;  or  for 
such  necessaries  as  medical  and  surgical  care,  medicines,  and  nursing; 
and  even  without  any  provision  for  their  burial.  It  is  no  answer  to 
say  that  all  these  things  have  been  hitherto  provided.  The  question 
is,  was  the  agreement  provident  or  improvident?  Not  whether  the 
grantees’  charity  hitherto  has  been  sufficient  to  make  up  for  its 
improvidence.  The  consideration  at  best  was  less  than  the  annual 
value  of  the  land. 

How  could  such  a transaction  stand,  if  it  had  been  duly  attacked, 
in  season? 

But  it  was  not  attacked  by  the  grantor,  or  by  his  wife,  in  his 
lifetime;  on  the  contrary,  it  was  throughout  treated  by  them  as  if 
satisfactory  and  binding;  and  is  now  earnestly  supported  by  the 
widow.  There  can  be  no  sort  of  doubt  that  had  it  been  attacked 
in  his  or  her  name,  or  in  the  names  of  both  of  them,  the  action  would 
have  been  repudiated,  and  at  their  instance  would  have  failed. 
How,  then,  can.  any  one  representing,  or  claiming  under,  them, 
succeed  in  a like  action?  The  mental  condition  of  the  grantor 
cannot  be  said  to  have  been  such  that  he  could  not  have  prevented 
such  an  action,  or  such  as  to  make  him  entirely  unable  to  acquiesce 
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in  or  confirm  the  transaction  in  any  manner:  see  Mitchell  v.  Horn - 
fray  (1881),  8 Q.B.D.  587;  Gresley  v.  Mousley  (1859),  4 De  G.  & J. 
78;  and  Phillipson  v.  Kerry  (1863),  32  Beav.  628,  at  pp.  631-2. 

The  agreement  would  not  be  inofficious,  even  if  a testamentary 
disposition:  provision  is  made  for  the  one  daughter  who  might 
be  considered  as  dependent  upon  her  father’s  bounty,  as  ample, 
perhaps,  as  a share  of  the  estate  in  case  of  an  intestacy  would  be: 
whilst  the  one  son  who  might  be  considered  as  so  dependent  incurred 
— rightly  or  wrongly — his  parents’  displeasure  to  such  an  extent 
that  he  could  have  no  good  reason  for  expectations  in  regard  to 
. their  bounty. 

For  these  latter  reasons  only,  I would  dismiss  the  appeal. 

Riddell,  J.:— David  Ira  Empey,  a man  of  about  76  years  of 
age,  in  August,  1901,  made  a conveyance  to  his  daughters  Angela 
Laura  Daniels  and  Edna  Frances  Empey  (now  Fick)  of  all  his  lands: 
upon  the  same  day  the  daughters  entered  into  an  agreement  under 
seal  with  him  and  his  wife,  their  mother,  agreeing,  in  consideration 
of  the  conveyance,  to  provide  them  with  food  and  clothing  and  a 
home  on  the  land  for  their  lives;  the  daughters  further  agreed  to 
pay  Elva  T.  Empey,  a sister,  the  sum  of  $200  “when  the  agreement 
terminates.”  Conveyance  and  agreement  were  registered  in  March, 
1902.  Empey  continued  to  live  on  the  land  with  his  wife  till  his 
death  in  October,  1905;  letters  of  administration  were  granted  of 
his  estate  to  William  Pow  on  the  22nd  February,  1906.  An  action, 
was  brought  in  May,  1906,  by  Ernest  Empey,  a son  of  the  deceased, 
against  Mrs.  Daniels,  Mrs.  Fick,  and  William  Pow,  alleging  that  the 
conveyance  “was  obtained  by  undue  influence  of  the  defendants, 
without  valid  consideration,  and  while  the  grantor  was  in  an  unfit 
condition  mentally  to  know  the  effect  of  his  acts.”  The  statement 
of  claim  goes  on  to  assert  that  during  the  illness  of  the  deceased 
the  defendants  (by  the  evidence  it  is  clear  that  the  female  defendants 
are  meant)  improperly  disposed  of  and  converted  to  their  own  use 
the  personal  property  with  the  exception  of  a small  sum.  The 
plaintiff  claims  to  have  the  conveyance  declared  fraudulent  and 
void  as  against  the  other  heirs  of  the  deceased  and  obtained  by 
undue  influence;  and  that  the  defendants  be  ordered  to  account  for 
all  moneys  received  either  from  the  real  or  personal  property. 

No  allegation  is  made  or  proved  against  the  administrator  of 
collusion,  insolvency,  or  inability  to  sue. 
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Shortly  before  the  trial  the  pleadings  were  amended  by  adding 
to  the  style  of  cause,  after  the  name  of  the  plaintiff,  the  words 
“ suing  on  behalf  of  himself  and  all  other  heirs  at  law  of  David  Ira 
Empey,  deceased.”  No  order  was  taken  out  allowing  this,  it  is 
said.  At  the  trial  the  widow  was  directed  to  be  added  as  a party. 

I do  not  think  that  the  action  is  rightly  constituted.  The  right 
to  set  aside  a deed  obtained  as  this  is  alleged  to  have  been  may  be 
exercised  by  the  grantor  during  his  lifetime  or  by  his  executor  or 
administrator  after  his  death.  When  the  land  conveyed  would, 
were  the  deed  a nullity,  vest  in  any  one  either  as  devisee  or  heir 
at  law,  such  person  may  also  bring  the  action.  There  are  many 
cases  in  our  Courts  before  the  Devolution  of  Estates  Act  in  which 
heirs  at  law  brought  an  action  of  this  character;  but  that  was  when 
the  law  was  such  that,  the  deed  failing,  the  land  vested  immediately 
in  the  plaintiffs.  Here,  the  death  taking  place  in  October,  1905, 
the  land  devolved  upon  his  administrator:  R.S.O.  1897,  ch.  127, 
sec.  4 (1);  the  administrator  has  as  full  power  to  dispose  of  it  as  if 
it  were  personal  property,  and  it  does  not  vest  in  the  heirs  at  law 
until  October,  1908:  2 Edw.  VII.  ch.  17,  sec.  3,  amending  R.S.O. 
1897,  ch.  127,  sec.  13. 

No  doubt,  in  certain  cases  the  heirs  at  law  might  sue. 

In  Stainton  v.  Carron  Co.  (1853),  18  Beav.  146,  the  Master  of 
the  Rolls  states  the  rule  thus  (p.  159):  “The  persons  interested  in 
the  estate  of  the  testator,  not  being  the  legal  representatives,  will 
not  be  allowed  to  sue  persons  possessed  of  assets  belonging  to  the 
testator,  unless  it  is  satisfactorily  made  out  that  there  exist  assets 
which  might  be  recovered,  and  which,  but  for  such  suit,  would 
probably  be  lost  to  the  estate.”  And  it  is  put  in  Hilliard  v.  Eiffe 
(1874),  L.R.  7 H.L.  39,  at  p.  44  n.,  as  decided  by  the  Vice-Chancellor 
of  Ireland:  “The  rule  now  appears  to  be  subject  to  the  exceptions 
of  cases  of  collusion,  of  insolvency  of  the  personal  representatives, 
of  refusal  by  them  to  sue,  whether  collusively  or  bond  -fide , or  of  the 
existence  of  what  has  been  rather  vaguely  termed  'special  circum- 
stances.But  Yeatman  v.  Yeatman  (1877),  7 Ch.D.  210,  decides 
that  mere  refusal  by  a legal  personal  representative  to  sue  for  the 
recovery  of  assets  will  not,  in  the  absence  of  special  circumstances, 
justify  a residuary  legatee  or  next  of  kin  in  suing  the  alleged  debtor 
and  the  legal  personal  representative. 

I do  not  think  that  Burn  v.  Burn  (1884),  8 O.R.  237,  is  in  point. 
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I am  of  opinion  that  since  the  Devolution  of  Estates  Act  the 
right  of  the  heir  at  law  to  sue  to  set  aside  a transaction  of  this  kind 
is  not  higher  than  the  right  of  a residuary  legatee  to  sue  in  respect 
of  personal  property;  and,  as  at  present  advised,  I am  inclined  to 
think  that  it  does  not  stand  so  high.  If  I am  right,  the  plaintiff  has 
no  right  to  bring  the  action  at  all  until  the  expiration  of  the  period 
of  three  years  fixed  by  the  statute  of  2 Edw.  VII.  The  fact  that  the 
personal  representative  is  made  a defendant  does  not  assist  the 
plaintiff,  as  Yeatman  v.  Yeatman  shews.  In  Hilliard  v.  Eiffe, 
Captain  Norton  had  made  a deed  in  favour  of  O’B.  Hilliard,  granting 
him  an  annuity  of  £100  to  commence  from  his  own  (Norton’s)  death, 
and  charging  the  annuity  upon  the  estate.  Captain  Norton  then 
devised  to  Eiffe  the  rest  of  his  property  after  certain  gifts,  and 
appointed  Lyons  and  another  executor.  Lyons  proved  the  will. 
Eiffe  exhibited  a bill  of  complaint  in  chancery  against  Hilliard,  to 
which  bill  L}mns  was  made  a party  by  reason  of  his  having  paid 
Hilliard  the  first  instalment  of  the  annuity.  Objection  being  taken 
to  the  frame  of  the  action,  the  Vice-Chancellor  of  Ireland  over- 
ruled the  objection  that  Lyons  should  have  been  a party  plaintiff,  on 
the  authority  of  Consett  v.  Bell  (1842),  1 Y.  & C.  C.C.  569.  The  case 
came  before  the  Court  of  Appeal  (Ireland)  and  then  the  House  of 
Lords.  In  the  House  of  Lords,  the  objection  being  again  raised  that 
no  collusion,  no  insolvency,  nor  refusal  to  sue,  had  been  proved,  and 
that  the  suit  was  not  a suit  for  administration,  it  was  argued  by 
counsel  for  the  respondent  that  the  objection  had  been  abandoned 
in  the  Court  of  Appeal.  The  Lords  thereupon  adjourned  the  hearing 
in  order  to  be  informed  by  the  Court  of  Appeal  whether  such  was 
the  case.  The  Court  of  Appeal  certifying  that  the  objection  had 
not  been  raised  before  them,  the  Lords  refused  to  allow  it  to  be 
raised  in  their  House.  It  seems  to  me  that  if  it  were  sufficient  to 
have  the  personal  representative  before  the  Court  as  a defendant, 
all  this  would  have  been  unnecessary;  the  answer  would  have  been 
at  once,  “The  personal  representative  is  before  the  Court.”  In  the 
argument  of  that  case  in  the  House  of  Lords  most  of  the  cases  are 
mentioned  in  which  the  legatee  was  allowed  to  sue. 

It  is  said  that  this  objection  was  taken  in  this  case  at  the  trial 
and  in  the  Divisional  Court,  though  not  in  the  pleadings;  and  1 think 
we  should  give  effect  to  it. 

On  the  facts  and  the  law,  however,  I am  of  opinion  that  the  appeal 
cannot  succeed,  even  if  this  difficulty  be  got  over. 
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Until  1894  the  deceased  was  admittedly  of  sound  mind : in  the 
month  of  June  of  that  year  he  fell  from  his  horse  and  was  hurt  in  the 
head,  suffering  from  concussion  and  later  compression  of  the  brain. 
Nothing  in  the  way  of  permanent  paralysis  followed,  but  he  was  con- 
fined to  bed  for  about  six  weeks.  By  the  end  of  six  weeks  there  was 
a partial  recovery  of  considerable  degree,  and  gradual  recovery  after 
that,  and  Dr.  Lancaster  attended  him  probably  six  or  eight  months. 
After  that  time  Dr.  Lancaster  saw  him  from  time  to  time  for  oc- 
casional spells  of  indisposition,  biliousness,  and  perhaps  “spells  with 
his  heart.”  The  doctor  says  that  “from  the  time  he  rose  from  his 
bed  he  was  bad,  but  there  was  a gradual  improvement  during  the 
course  of  ten  or  twelve  months,  and  he  was  in  pretty  fair  condition.” 
From  that  time  he  was  able  to  converse  intelligently,  and  at  no 
time  the  doctor  saw  him  did  he  think  him  incompetent  to  make  a 
deed.  Dr.  Welford,  who  examined  him  twice,  the  last  time  at  the 
instance  of  the  plaintiff,  in  April  or  May,  1901,  says  that  “he  under- 
stands what  he  is  doing,  and  can  so  direct  that  his  wishes  may  be 
properly  carried  out,”  and  Dr.  Williams,  who  examined  him  with 
Dr.  Welford,  joins  in  a certificate  to  that  effect.  Dr.  Welford  says 
that  he  thinks  that  he  could  properly  convey  as  a rational  man 
would;  that  he  knew  almost  to  a foot  the  number  of  square  feet  of 
land  that  he  had;  and  all  his  replies  were  quite  in  keeping  with  a 
man  who  knew  what  he  was  doing  and  saying;  and  there  was  nothing 
to  indicate  that  two  months  thereafter  he  would  not  be  able  to  make 
a conveyance.  Dr.  Lancaster  agrees  with  this,  and  adds  that  he 
does  not  think  he  could  be  easily  influenced,  as  Dr.  Welford  had 
imagined.  The  widow,  being  examined  de  bene  esse,  gives  very 
strong  evidence  that  “it  would  be  of  no  use  for  any  one  to  try  and 
influence  him,  you  could  not  influence  him;  whatever  he  intended 
to  do,  he  would  do  it  . . . anything  he  took  in  his  head  to  do.” 

“You  could  not  persuade  him  out  of  anything  he  took  in  his  head 
to  do — he  would  do  it.”  The  two  defendants  also  speak  of  him  as 

a man  capable  of  directing  and  doing  business. 

But  it  is  alleged  by  the  plaintiff  that  his  mind  was  weakened 
and  he  was  imbecile.  To  support  this  contention,  he  gives 
evidence  himself.  He  tells  of  his  father  driving  geese  away 
from  the  house  and  shutting  them  in  another  lot,  filling  up  the  cran- 
nies in  the  fence  with  sticks  so  that  they  could  not  get  out — some- 
times taking  them  to  a neighbour’s  lot.  The  plaintiff  does  not  say 
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why  this  is  a symptom  of  weakness  of  mind,  and  Mrs.  Fick,  who  was 
living  in  the  house,  says  that  the  father  drove  the  geese  from  the 
dooryard  down  to  the  “ slashing”  so  that  they  would  not  be  in  the 
front  yard — it  was  a proper  act,  and  she  was  glad  that  he  took  it  in 
hand.  Any  one  who  has  any  experience  about  a farm  house  and 
who  knows  anything  about  geese,  I venture  to  think  would  say  that 
it  was  no  sign  of  weakness  of  mind,  but  the  reverse,  for  a man 
about  the  house  to  drive  geese  away  and  keep  them  away  from  the 
dooryard — and,  if  that  is  so,  it  is  no  sign  of  weakness  of  mind,  but 
the  reverse,  to  stop  up  the  chinks  in  the  fence  to  keep  them  in. 

Then  it  is  said  that  the  deceased  would  go  down  to  the  swale, 
and  if  he  found  a root  lying  on  the  ground  with  one  end  projecting 
out,  he  would  gather  sticks  and  whittle  shavings  and  set  that  afire, 
getting  down  on  his  elbow  and  fanning  this  with  his  straw  hat.  He 
would  stay  in  the  “swale”  for  two  hours  at  a time,  and  would  pick 
up  chunks  and  heap  them  up  and  burn  them.  This,  the  plaintiff 
says,  would  have  been  a benefit  in  time,  but  not  in  the  way  his 
father  was  doing  it.  It  is,  I must  say,  a shock  to  one  like  myself 
brought  up  on  a farm  to  hear  such  acts  as  these  brought  forward  as 
evidence  of  insanity  or  weakness  of  mind.  It  is  a matter  of  common 
knowledge  that  the  old  farmer,  especially  if  he  has  had  to  clear  his 
place  of  wood,  will,  when  his  day  is  past  for  more  active  work,  de- 
light in  doing  something  more  in  the  nature  of  “clearing” — and  if 
a stump  can  he  found  to  burn,  he  delights  in  burning  it.  If  that 
evidences  insanity,  some  whose  memory  I,  for  one,  hold  in  deep 
reverence  were  insane.  Surely  the  explanation  of  Mrs.  Fick  is  the 
correct  one — “ He  always  was  clearing  up  the  land  and  straightening 
things  up.”  And  it  is  adding  another  terror  to  old  age  if  an  old 
farmer  may  not  even  clear  up  a swale  in  his  own  way  without  being 
considered  weak-minded.  So  also  as  to  the  burning  of  sticks 
gathered  in  the  road  near  the  house.  If  I were  to  be  at  liberty  to 
call  upon  my  own  recollection,  I would  say  that  when  I was  a lad 
on  the  farm,  every  spring  and  fall  the  sticks  and  branches  on  the 
road  were  gathered  into  little  piles  and  burned,  in  just  the  way 
the  deceased  is  said  to  have  gathered  and  burned  them. 

Then  it  is  said  that  when  the  plaintiff  would  turn  out  the  sheep 
in  the  morning,  the  father  would  bring  them  back.  We  are  not  told 
why  this  was,  and  it  may  well  be  that  the  old  man  knew  better  than 
the  crippled  son.  His  talk  about  his  cattle  being  thoroughbred,  I 


CA. 

1907 

Empey 

V. 

Fick. 
Riddell,  J. 


28 


ONTARIO  LAW  REPORTS. 


[VOL 


C.  A. 
1907 

Empey 

v. 

Fick. 
Riddell,  J. 


think  we  may  pass  over.  It  is  not  the  first  time  that  one’s  own 
geese  have  been  supposed  or  claimed  to  be  swans,  nor  that  one  who 
owned  cows  in  part  Jersey,  called  them  Jersey. 

James  Duffey  says  that  on  one  occasion  the  deceased  did  not 
seem  to  know  where  he  was,  when  Duffey  took  him  to  his  house;  but 
this  was  in  the  fall  of  1904,  three  years  after  the  deed  was  made. 

Seth  Allen  also  tells  something  of  much  the  same  kind  which 
occurred  in  1904;  and  says  further  that  one  of  the  daughters  said 
that  they  had  to  watch  him  like  a child.  Not  to  press  the  point 
that  this  is  denied  by  the  daughter,  it  does  seem  to  me  that  if  it 
were  taken  as  evidence  of  weakness  of  mind  that  the  wife  or  daughter 
stated  or  complained  that  she  had  to  watch  the  husband  or  father 
like  a child,  few  would  escape  the  imputation. 

John  Duffey  tells  of  an  occasion  in  1905  when  the  deceased  fell 
down  on  the  road,  and  he  (Duffey)  brought  him  to  his  house,  and 
says  that  he  could  not  explain  himself;  but  it  seems  that  on  that 
very  occasion  Mrs.  Duffey  shewed  him  around  part  of  her  new  house. 

There  is  a little  other  evidence,  but  it  does  not  seem  to  me  that 
it  is  at  all  proved  that  in  August,  1901,  the  deceased  was  insane  or 
of  feeble  intellect.  Such  being  the  case,  there  was  no  reason  why 
he  should  not  make  the  conveyance  he  did,  if  he  felt  so  inclined. 
That  he  meant  do  make  the  conveyance  is,  I think,  clear. 

Somewhere  about  the  time  the  conveyance  was  made,  the  de- 
ceased said  that  he  intended  that  those  who  took  care  of  him  should 
have  what  was  there.  The  two  defendants  had  remained  upon  the 
property  and  had  taken  care  of  him,  and  one  of  them  had  done  the 
greater  part  of  his  business  since  he  was  hurt,  generally  to  his  satis- 
faction, though  sometimes  he  found  a little  fault  with  her.  In  the 
conversation  which  Dr.  Welford  had  with  him,  he  had  expressed  his 
satisfaction  with  the  management  of  his  affairs.  After  this  examin- 
ation, which  was  held  at  the  instance  of  the  plaintiff,  the  deceased 
was  not  pleased  with  his  sons;  and  I think  the  evidence  sufficiently 
shews  that  he  made  up  his  mind  to  convey  the  property  as  he  wanted 
it  to  go — as  he  was  determined  never  to  make  a will. 

The  day  before  the  documents  were  prepared — or  about  that 
time — Mrs.  Daniels  had  a conversation  with  her  father  from  which 
she  inferred  that  she  had  instructions  to  have  the  deed  drawn,  and 
that  he  meant  she  should  do  so.  She  went  to  Mr.  Jackson,  a solicitor 
who  had  been  acting  through  her  for  her  father  in  an  action  upon  a 
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promissory  note,  and  “told  him  the  conditions,  the  circumstances, 
and  the  promises  my  father  had  made,”  and  instructed  Mr.  Jackson 
to  draw  up  the  two  documents.  She  says:  “It  was  under  my 

father’s  instructions  that  I had  it  (i.e.,  the  agreement)  drawn  up.” 
She  took  the  documents  home  for  her  father  to  sign  at  his  leisure. 
She  did  not  hand  them  to  him,  but  left  them  in  the  house,  and  was 
not  present  when  the  deed  was  signed.  Her  sister  Mrs.  Fick  saw 
the  papers  and  read  them  before  they  were  signed.  They  were  kept 
in  the  cupboard  where  papers  were  usually  kept;  and  on  the  day 
upon  which  they  were  executed,  she,  on  coming  into  the  dining- 
room, saw  her  father  sitting  in  that  room  at  the  table  reading  the 
papers.  She  says  he  read  both  papers  and  proceeded  to  sign  them, 
the  wife  coming  into  the  room  when  he  was  in  the  act  of  signing — 
Niners,  the  witness,  having  been  in  the  room  previously  or  coming 
in  at  the  same  time.  The  deed  was  also  signed  by  the  wife  at  the 
same  time.  The  agreement,  upon  being  produced,  shews  that  the 
clause  providing  for  the  payment  to  Elva,  the  other  sister,  is  not  in 
typewriting,  as  is  the  remainder  of  the  document.  It  does  not 
clearly  appear  when  the  clause  was  inserted,  but  it  is  said  this  was 
put  in  at  the  suggestion  of  the  father. 

On  the  whole,  I see  no  reason  to  doubt  that  the  execution  of  the 
deed  Avas  a deliberate  and  intentional  act  of  a man  who  knew  what 
he  desired  to  do  and  the  effect  of  his  act.  There  is  no  evidence  of 
any  undue  influence. 

But  it  is  said  that  the  transaction  is  improvident,  and  therefore 
cannot  stand.  However  the  case  might  have  stood,  had  the  father 
brought  an  action  to  set  aside  the  deed  as  improvident,  as  was 
done  in  Watson  v.  Watson  (1876),  23  Gr.  70,  I think  this  is  not  a 
case  in  which  the  representatives  of  the  deceased  after  his  death 
can  do  that  which,  if  he  had  lived,  he  himself  would  not  have 
done:  Mitchell  v.  Homfray,  8 Q.B.D.  587,  at  p.  591. 

“The  law  does  not  put  it  upon  the  child  to  prove  the  reasonable- 
ness of  the  gift,  and  Lord  Langdale’s  observations  . . . shew 

this.  If  there  were  no  evidence  of  intention  one  way  or  the  other, 
I apprehend  that  the  Court,  would  not  put  the  son  to  prove  what, 
according  to  some  of  the  cases,  especially  Cooke  v.  Lamotte  (1851), 
15  Beav.  234,  one  not  a child  would  be  put  to  prove:”  Armstrong 
v.  Armstrong,  14  Gr.  528,  at  p.  536.  See  also  Corrigan  v.  Corrigan 
(1868),  15  Gr.  341,  at  p.  343;  Jarvis  v.  Jarvis  (1907),  9 O.W.R.  902. 
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Moreover,  the  father  lived  for  several  years  after  the  making  of  the 
deed,  and  was  in  possession  of  his  faculties  for  at  least  the  greater 
part  of  that  time.  He  did  not  repudiate  the  transaction,  and  I 
think  must  be  taken  to  have  determined  that  it  should  stand. 

I am  of  opinion  that  the  appeal  fails,  and  should  be  dismissed 
with  costs. 

Garrow,  J.A.,  agreed  in  the  result. 

E.  B.  B. 


[ANGLIN,  J.] 

Toronto  General  Trusts  Corporation  v.  Keyes  et  al. 

Gift — Fund,  Deposited  with  Trust  Company  in  Names  of  Donees — 
Executed  Trust. 

Mrs.  P.  deposited  with  the  plaintiffs  $3,000  in  the  names  of  three  of  her  rela- 
tives, the  defendants,  $1,000  for  each,  and  obtained  from  the  plaintiffs  three 
documents  acknowledging  the  receipt  from  each  of  the  defendants  of  $1,000 
“in  trust  for  investment/’  and  guaranteeing  the  payment  of  interest. 
Mrs.  P.  informed  the  three  defendants  of  what  she  had  done,  saying  that 
the  money  deposited  was  theirs  and  they  could  draw  it.  She,  however, 
retained  the  receipts  in  her  own  possession,  where  they  remained  until  her 
death,  and  did  not  inform  the  defendants  of  their  existence.  The  cheques 
for  the  interest  which  accrued  during  Mrs.  P.’s  lifetime  were  made  payable 
to  the  three  defendants,  but  were  indorsed  by  them  in  favour  of  Mrs.  P., 
and  were  cashed  by  her  for  her  own  benefit: — 

Held , that  there  was  a complete  and  executed  trust  created  by  Mrs.  P.,  en- 
forceable by  the  defendants,  the  cestuis  que  trust. 

An  interpleader  issue,  directed  to  determine  whether  three 
sums  of  $1,000  each  belonged  to  the  plaintiffs,  as  executors  of 
the  last  will  and  testament  of  one  Joanna  J.  Phelan,  deceased,  or 
to  the  defendants  respectively.  The  facts  appear  in  the  judgment. 

The  issue  was  tried  before  Anglin,  J.,  without  a jury,  at  Ottawa, 
on  the  6th  April  and  15th  May,  1907. 

M.  J.  Gorman,  K.C.,  for  the  plaintiffs,  referred  to  the  following 
cases:  Forrest  v.  Forrest  (1865),  13  W.R.  380;  Brown  v.  Davy 
(1889),  18  O.R.  559;  Travis  v.  Travis  (1886),  12  A.R.  438;  Hill 
v.  Hill  (1904),  8 O.L.R.  710;  Spruce  v.  Edwards  (1905),  25  C.L.T. 
Occ.  N.  118;  Jones  v.  Lock  (1866),  35  L.J.  Ch.  117;  Lambert  v. 
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Overton  (1864),  13  W.R.  227;  Dillon  v.  Coppin  (1839),  9 L.J.  Ch. 
87;  Beach  v.  Keep  (1854),  18  Beav.  285;  Irons  v.  Smallpiece  (1819). 
2 B.  & Aid.  551;  Beecher  v.  Major  (1865),  13  W.R.  1054. 

H.  Fisher,  for  the  defendants,  cited  the  following  authorities: 
Milroy  v.  Lord  (1862),  4 DeG.  F.  & J.  264;  Warriner  v.  Rogers 
(1873),  L.R.  16  Eq.  340;  Wheatley  v.  Purr  (1837),  1 Keen  551; 
McFadden  v.  Jenkyns  (1842),  1 Hare  458;  Fletcher  v.  Fletcher 
(1844),  4 Hare  67;  Petty  v.  Petty  (1852),  22  L.J.Ch.  1065,  17  Jur. 
646;  Stapleton  v.  Stapleton  (1844),  14  Sim.  186;  Vandenherg  v. 
Palmer  (1858),  4 K.  & J.  204;  Kerr  v.  Read  (1876),  23  Gr.  525; 
Fowkes  v.  Pascoe  (1875),  L.R.  10  Ch.  343;  Standing  v.  Bowring 
(1885),  31  Ch.D.  282. 
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May  30.  Anglin,  J.:— The  material  facts  are  as  follows. 
Joanna  J.  Phelan,  in  her  lifetime,  had  on  deposit  for  investment 
with  the  Toronto  General  Trusts  Corporation  the  sum  of  $5,000. 
This  money  was  held  by  the  trusts  corporation  upon  the  terms  of 
a guarantee  investment  receipt  given  to  Mrs.  Phelan,  and  similar 
to  that  set  forth  below.  In  the  year  1905,  having  a further  sum 
of  $3,000  available,  Mrs.  Phelan  called  upon  the  accountant  of 
the  trusts  corporation,  and  told  him  that  she  wished  to  deposit 
this  $3,000  in  the  names  of  her  two  sisters,  Agnes  Keyes  and  Nora 
Brophy,  and  her  sister-in-law,  Julia  Phelan,  giving  to  each  $1,000. 
She  asked  that  these  moneys  be  placed  to  the  credit  of  these  three 
persons  in  the  same  manner  as  the  fund  held  by  the  company  for 
herself.  She  then  paid  over  to  the  accountant  the  sum  of  $3,000, 
and  obtained  from  him  three  receipts,  each  in  the  following  form:— 


“The  Toronto  General  Trusts  Corporation. 


Guarantee  Investment  Receipt. 

No.  B5.  $1,000.00. 

“The  Toronto  General  Trusts  Corporation  acknowledges 
Miss  Julia  Phelan 
Mrs.  E.  Brophy 
Miss  Agnes  Keyes 
hereinafter  called  the  ‘investor/  the  sum  of  one  thousand  dollars 
in  trust  for  investment  on  account  of  the  investor,  upon  the  follow- 
ing terms,  which  have  been  agreed  upon,  namely: 


to  have  received  from 
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“The  said  principal  shall  be  invested  in  or  loaned  upon  such 
securities  as  the  corporation  shall  deem  safe,  in  the  name  of  the 
corporation,  but  to  be  held  by  the  corporation  as  trustee  for  the 
investor. 

“The  corporation  hereby  guarantees  the  repayment  of  the  said 
principal  sum  on  the  fir.st  day  of  February,  nineteen  hundred  and 
six,  together  with  interest  thereon  at  the  rate  of  four  per  cent,  per 
annum,  payable  half-yearly,  on  the  first  days  of  January  and 
July  in  each  year,  the  first  payment  of  interest  to  fall  due  on  the 
first  day  of  July  next. 

“That,  in  consideration  of  the  above  guarantee,  the  interest  or 
profits  resulting  from  the  investment  or  loaning  of  said  principal 
moneys,  over  and  above  the  said  rate  of  four  per  cent,  per  annum, 
shall  be  retained  by  the  corporation  for  its  own  use  and  benefit 
as  a remuneration  for  such  guarantee  and  for  its  services  in  pro- 
curing investments  and  collecting  principal  and  interest. 

“Upon  payment  of  the  said  principal  money  and  guaranteed 
interest,  the  trust  securities  shall  become  the  property  of  the 
corporation,  freed  from  the  terms  of  the  trust,  and  without  any 
formal  assignment  or  release  from  the  investor. 

“This  receipt  and  guarantee  is  not  assignable. 

“In  witness  whereof  is  hereunto  affixed  the  seal  of  the  corpora- 
tion, testified  by  the  signatures  of  its  vice  president  and  managing 
director,  this  first  day  of  February,  one  thousand  nine  hundred 
and  five. 

“W.  H.  Beatty, 

Vice  President. 

“J.  W.  Langmuir, 

Managing  Director.” 

Mrs.  Phelan  informed  the  three  defendants  of  what  she  had 
done.  She  told  Nora  Brophy  that  she  had  deposited  $1,000  in 
her  name  in  the  trust  company,  adding,  as  Nora  Brophy  testifies, 
that  “it  was  just  the  same  as  if  I put  it  there  myself;  and  if  I 
wanted  to  draw  it  at  any  time  I could;  and  if  I wanted  to  draw 
any  of  it  at  any  time  I could  do  so.”  She  also  informed  Mrs. 
Brophy  of  the  deposits  to  the  credit  of  Miss  Phelan  and  Miss  Keyes. 
Miss  Julia  Phelan  was  also  informed  by  her  that  $1,000  had  been 
invested  in  her  name  at  four  per  cent.,  and  that  she  had  made 
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a like  investment  for  Miss  Keyes.  Miss  Phelan  was  told  as  well 
that  she  could  draw  the  money  and  that  it  was  hers.  Mrs.  Phelan 
also  told  Miss  Keyes  that  she  had  invested  $1,000  in  her  name 
with  the  trust  company,  and  had  made  like  investments  for  Miss 
Brophy  and  Miss  Keyes. 

The  receipts  obtained  by  Mrs.  Phelan,  from  the  trusts  corpora- 
tion she  retained  in  her  own  custody,  and  they  were  found  amongst 
her  papers  after  her  death,  which  occurred  on  the  18th  October,  1906. 
She  does  not  appear  to  have  informed  her  beneficiaries  of  the 
existence  of  these  documents.  The  accountant  of  the  trusts  cor- 
poration says  that  Mrs.  Phelan,  after  making  the  deposit,  never 
interfered  with  the  matter  in  any  way.  The  cheques  for  the 
interest  which  accrued  during  Mrs.  Phelan’s  lifetime,  bearing  date 
the  3rd  July,  1905,  the  1st  January,  1906,  and  the  2nd  July,  1906, 
respectively,  were  made  payable  to  the  three  beneficiaries  named 
in  the  guarantee  receipts.  These  cheques  appear  to  have  been 
indorsed  by  the  defendants  in  favour  of  Mrs.  Phelan,  and  were 
cashed  by  her  for  her  own  benefit.  Though  two  of  the  defendants 
say  that  there  was  no  understanding  about  the  income  from  the 
money,  I incline  to  the  view  that  it  was  understood  that  the  income 
was  to  go  to  Mrs.  Phelan  during  her  lifetime,  and  that  it  was  pur- 
suant to  such  an  understanding  that  the  cheques  for  the  interest 
were  indorsed  over  to  her  by  the  defendants.  That  the  placing 
of  the  money  in  the  names  of  the  three  defendants,  with  the  result 
that  they,  and  they  alone,  would  be  entitled  to  receive  payment 
of  interest  as  well  as  principal  from  the  trusts  corporation,  was 
intended  and  well  understood  by  Mrs.  Phelan,  is  made  manifest 
by  a letter  which  she  wrote  on  the  8th  June,  1906,  to  one  of  the 
trusts  corporation  officials,  in  which  she  says:  “I  didn’t  expect 
that  you  could  do  anything  without  each  one  of  us  signing  our 
cheques.” 

After  the  death  of  Mrs.  Phelan,  and  before  they  had  received 
notice  of  any  adverse  claim  to  these  moneys,  the  trusts  corpora- 
tion, on  the  1st  January,  1907,  issued  and  forwarded  three  cheques 
for  $20  each  to  the  three  defendants.  These  cheques  were  paid 
in  due  course  to  the  defendants,  and  the  trusts  corporation  obtained 
receipts  for  such  payments.  On  the  4th  February,  1907,  the 
trusts  corporation  were  first  notified,  on  behalf  of  Mr.  John  Phelan, 
the  husband  of  the  late  Joanna  Phelan,  that  he  claimed  that  the 
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moneys  represented  by  the  three  investment  receipts  in  question 
constituted  part  of  his  late  wife’s  estate.  John  Phelan  is  the 
residuary  legatee  under  the  will  of  his  late  wife.  Upon  receiving 
notice  of  this  claim,  the  trusts  corporation  instituted  these  pro- 
ceedings in  order  to  have  the  title  to  these  moneys  determined. 

The  retention  by  Mrs.  Phelan  in  her  possession  of  the  receipts 
themselves,  and  the  fact  that  the  income  was  applied  for  her  benefit, 
though  made  available  by  the  indQrsement  of  the  defendants  upon 
the  cheques  made  payable  to  them  by  the  trusts  corporation,  are 
relied  upon  to  support  the  propositions  that  the  gift  of  these  moneys 
was  imperfect,  and  that,  being  in  favour  of  volunteers,  it  cannot 
be  made  complete  by  the  aid  of  a court  of  equity.  Most  of  the 
authorities  cited  for  the  plaintiffs  turn  upon  this  point;  others  are 
instances  of  attempted  testamentary  dispositions. 

For  the  defendants  it  is  contended  that  the  action  of  Mrs. 
Phelan  amounted  to  a completed  gift  to  them  of  the  moneys  in 
question,  or  to  a creation  by  her  of  a trust  of  such  moneys  in  their 
favour  and  enforceable  by  them. 

“ There  may  be  difficulty  in  reconciling  with  each  other  all  the 
cases  which  have  been  cited.  Perhaps  they  are  to  be  reconciled 
and  explained  upon  the  principle  that  a declaration  of  trust  pur- 
ports to  be,  and  is  in  form  and  substance,  a complete  transaction, 
and  the  Court  need  not  look  beyond  the  declaration  of  trust  itself, 
or  inquire  into  its  origin,  in  order  that  it  may  be  in  a position  to 
uphold  and  enforce  it;  whereas  an  agreement  or  attempt  to  assign 
is,  in  form  and  nature,  incomplete,  and  the  origin  of  the  transaction 
must  be  inquired  into  by  the  Court:  and  where  there  is  no  con- 
sideration, the  Court,  upon  its  general  principles,  cannot  complete 
what  it  finds  imperfect:”  McFadden  v.  Jenkyns,  1 Hare  458,  462. 

As  I view  the  facts  of  this  case,  the  settlor  did  “ everything 
which,  according  to  the  nature  of  the  property,  was  necessary  to 
be  done  in  order  to  transfer  the  property  and  render  the  settlement 
binding.”  She  “ transferred  the  property  to  the  trustee  for  the 
purposes  of  the  settlement:”  Milroy  v.  Lord , 4 DeG.  F.  & J.  264, 
at  p.  274. 

She  placed  the  money  out  of  her  power  and  control;  she  must 
be  taken,  primd  jade,  to  have  intended  to  part  with  the  whole  of 
the  property;  a trust  having  been  declared,  she  could  not  recall 
it:  Petty  v.  Petty , 22  L.J.  Ch.  1065. 
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“The  one  thing  necessary  to  give  validity  to  a declaration  of 
trust — the  indispensable  thing — I take  to  be,  that  the  donor,  or 
grantor,  or  whatever  he  may  be  called,  should  have  absolutely 
parted  with  that  interest  which  had  been  his  up  to  the  time  of  the 
declaration,  should  have  effectually  changed  his  right  in  that 
respect  and  put  the  property  out  of  his  power,  at  least  in  the  way 
of  interest:”  Warriner  v.  Rogers,  L.R.  16  Eq.  340,  348. 

The  property  being  dealt  with  was  money.  The  purpose  of 
the  settlor  was  to  constitute  the  Toronto  General  Trusts  Corpora- 
tion trustees  of  this  money  for  the  defendants.  That  purpose  is 
evidenced  by  the  guarantee  investment  receipts,  as  well  as  by  the 
statement  of  Mr.  Clendinnen,  the  accountant  of  the  trusts  corpora- 
tion. The  fact  that  the  documents  evidencing  the  trust  remained 
in  the  possession  of  the  settlor  did  not  prevent  the  trust  being  com- 
plete and  executed.  These  receipts  were  not  the  instruments 
creating  the  trust;  they  were  merely  evidence  of  the  trust,  created 
by  the  handing  over  of  the  money  to  and  its  acceptance  by  the 
trusts  corporation.  If  a deed  constituting  a trust,  once  delivered 
and  executed,  is  effectual,  though  held  by  the  settlor  ( Fletcher  v. 
Fletcher,  4 Hare  67,  69),  a fortiori  a trust  completely  declared  is 
operative,  though  the  acknowledgment  of  the  existence  of  the 
trust  in  documentary  form  be  retained  by  the  settlor. 

The  property,  the  subject  of  the  trust,  had  been  delivered  to 
the  trustees,  and  the  trustees  had  accepted  it  upon  the  trust.  The 
trust  was  thus  made  complete  and  enforceable:  Wheatley  v.  Purr, 
1 Keen  551;  Stapleton  v.  Stapleton,  14  Sim.  186;  Vandenberg  v. 
Palmer,  4 K.  & J.  204.  Though  not  necessary  to  the  completeness 
or  efficacy  of  the  trust,  its  existence  was  communicated  to  the  bene- 
ficiaries and  was  recognized  by  them,  and  by  the  settlor,  in  the 
subsequent  dealings  with  the  income  cheques : Standing  v.  Bowring, 
31  Ch.  D.  282. 

“Where  the  relation  of  trustee  and  cestui  que  trust  is  consti- 
tuted, as  where  property  is  transferred  from  the  author  of  the 
trust  into  the  name  of  a trustee,  so  that  he  has  lost  all  power  of 
disposition  over  it,  and  the  transaction  is  complete  as  regards  him, 
the  trustee,  having  accepted  the  trust,  cannot  say  he  holds  it, 
except  for  the  purposes  of  the  trust;  and  the  Court  will  enforce 
the  trust  at  the  suit  of  a volunteer:”  Fletcher  v.  Fletcher,  4 Hare 
at  p.  74.  The  fact  that  the  income  was  received  by  Mrs.  Phelan 
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during  her  lifetime,  whether  pursuant  to  an  arrangement  made 
contemporaneously  with  the  creation  of  the  trust,  or  by  the  good- 
will of  the  beneficiaries  when  they  received  their  income  cheques, 
does  not  affect  the  validity  or  enforceability  of  the  trust  of  the 
corpus  in  their  favour.  An  instance  of  retention  of  income  by 
a donor  is  to  be  found  in  Standing  v.  Bowring,  ubi  supra. 

I have  carefully  considered  all  the  authorities  cited  by  Mr. 
Gorman,  as  well  as  those  referred  to  by  Mr.  Fisher.  I find  nothing 
to  raise  any  doubt  that  there  was  in  this  instance  a complete  and 
executed  trust  created  by  Mrs.  Phelan,  enforceable  by  the  defen- 
dants, the  cestuis  que  trust. 

There  will,  therefore,  be  judgment  for  the  defendants  upon  the 
issue,  with  costs  to  be  paid  by  the  plaintiffs  out  of  the  estate  of 
Joanna  Phelan  in  their  hands.  The  question  was,  however,  properly 
raised  by  the  plaintiffs,  in  view  of  the  claim  made  by  the  residuary 
legatee  and  the  finding  of  the  receipts  amongst  the  effects  of  the 
deceased,  and  they  should  have  their  costs  out  of  the  estate  in  their 
hands:  Wheatley  v.  Purr,  1 Keen  at  p.  558. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Bohan  v.  Galbraith. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Specific  Performance — Cor- 
respondence— Offer — Quasi-acceptance — Agent. 

The  decision  of  a Divisional  Court,  13  O.L.R.  301,  dismissing  an  action  for 
specific  performance,  on  the  ground  that  no  contract  was  made  out  upon 
the  documents  and  correspondence,  was  affirmed  by  the  Court  of  Appeal. 

An  appeal  by  the  plaintiff  from  the  decision  of  a Divisional 
Court,  13  O.L.R.  301,  reversing  the  judgment  of  Teetzel,  J.,  and 
dismissing  an  action  by  the  purchaser  to  compel  specific  performance 
by  the  vendor  of  an  alleged  contract  for  the  sale  of  land.  The  facts 
are  stated  in  the  judgments  delivered  in  the  court  below. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mere- 
dith, JJ.A.,  and  Riddell,  J.,  on  the  15th  May,  1907. 

J . A.  Paterson , K.C.,  for  the  plaintiff,  appellant.  Graham  was 
the  agent  of  the  defendant  to  negotiate  for  the  sale  of  the  property, 
though  not  necessarily  to  bind  him,  and  he  was  the  agent  of  the 
plaintiff  in  writing  the  letter  of  the  20th  December,  1905,  accepting 
for  the  plaintiff  the  offer  made  by  the  defendant  in  the  letter  of  the 
15th  December,  1905.  That  letter  was  an  offer  to  sell  at  a named 
price,  and  was  accepted  by  the  letter  of  the  20th.  The  lands  are 
identified.  Thus  was  formed  a complete  contract,  which  satisfies 
the  Statute  of  Frauds,  containing  the  names  of  the  parties,  the  pur- 
chase money,  terms  of  payment,  and  description  of  property: 
Bundy  v.  Johnston  (1857),  6 C.P.  221;  Harty  v.  Gooderliam  (1871), 
31  U.C.R.  18;  Clergue  v.  McKay  (1903),  6 O.L.R.  51.  It  was  not 
necessary  that  the  letter  of  the  15th  December  should  have  been 
written  by  the  plaintiff  himself:  Welford  v.  Beazely  (1747),  3 Atk. 
503;  Barkworth  v.  Young  (1856),  4 Drew.  1,  13;  Richard  v.  Still- 
well (1885),  8 O.R.  511,  513.  The  previous  negotiations  strengthen 
the  argument.  If  the  letter  of  the  20th  December  be  viewed  as  an 
offer  by  the  plaintiff  to  purchase  for  $14,000  cash,  it  was  accepted 
by  the  defendant  by  his  letter  written  at  the  foot  of  the  draft  agree- 
ment and  signed  by  his  initials.  See  McMillan  v.  Bentley  (1869), 
16  Gr.  387,  388,  390;  Rose  v.  Cunynghame  (1805),  11  Ves.  550;  Brad- 
ford v.  Roulston  (1858),  8 Ir.  C.L.R.  468.  Signature  by  initials  is 
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sufficient:  Fry  on  Specific  Performance,  4th  ed.,  sec.  518;  Keefer 
v.  Roaf  (1884),  8 O.R.  69,  72.  In  answer  to  the  letter  written  by 
the  defendant  at  the  foot  of  the  draft  agreement,  the  letter  of  the 
3rd  January,  1906,  is  sent  by  Graham  to  the  defendant  enclosing 
an  agreement  signed  by  the  plaintiff,  and  thus  the  contract  is  made : 
Schneider  v.  Norris  (1814),  2 M.  & S.  286;  Evans  v.  Hoare,  [1892] 
1 Q.B.  593.  The  effort  of  the  defendant  to  obtain  a more  formal 
contract  cannot  undo  or  affect  the  contract. already  made:  Rossiter 
v.  Miller  (1878),  3 App.  Cas.  1124;  Filby  v.  Hounsell,  [1896]  2 Ch. 
737,  742.  The  contract  made  by  the  letters  was  an  open  one,  and 
it  is  no  argument  against  such  a position  that  the  defendant  did  not 
intend  it  as  such.  Hussey  v.  Horne-Payne  (1879),  4 App.  Cas.  311, 
is  discounted  by  Bolton  Partners  v.  Lambert  (1889),  41  Ch.  D.  295, 
298.  If  there  was  a waiver,  it  must  be  clearly  proved:  Carolan  v. 
Brabazon  (1846),  3 Jo.  & Lat.  200,  209;  Robinson  v.  Page  (1826), 
3 Russ.  114. 

W.  E.  Middleton,  for  the  defendant.  The  appellant’s  contentions 
are  answered  by  what  is  said  by  Lord  Selborne  in  Hussey  v.  Horne- 
Payne,  4 App.  Cas.  311,  at  p.  323.  The  correspondence  shews  that 
the  parties  never  came  to  any  agreement.  The  defendant  relies  on 
the  offer  of  the  2nd  January,  not  as  a waiver  of  a contract  thereto- 
fore made,  but  as  a recognition  by  the  plaintiff  of  the  fact  that  there 
was  not  any  contract.  Neither  the  defendant  nor  the  plaintiff  had 
any  intention  of  entering  into  an  open  contract.  The  offer  of  the 
plaintiff  to  waive  the  legal  consequences  of  such  a contract,  and  to 
act  as  though  the  offer  of  the  2nd  January  had  been  accepted,  cannot 
help  him,  as  all  the  terms  of  the  agreement  between  the  parties  must 
appear  in  the  writing:  Green  v.  Stevenson  (1905),  9 O.L.R.  671. 
The  letter  of  the  15th  December  is  a mere  quotation  of  price,  none 
of  the  terms  usual  and  necessary  in  contracts  of  the  class  being  men- 
tioned, but  being  left  to  be  the  subject  of  negotiation  when  an  agree- 
ment as  to  price  should  be  reached:  Harvey  v.  Facey,  [1893]  A.C. 
552;  Johnston  v.  Rogers  (1899),  30  O.R.  150;  Jones  v.  Danielr 
[1894]  2 Ch.  332;  Crossley  v.  Maycock  (1874),  L.R.  18  Eq.  180. 
The  intention  to  arrange  as  to  the  terms  of  purchase  is  more  readily 
inferred  when  the  subject  matter  of  the  negotiations  is  land  than 
when  it  is  chattel  property,  as  in  the  latter  case  the  price  is  the  only 
thing  to  be  arranged.  For  this  reason  the  naming  of  a price  to  an 
agent  confers  no  authority  on  him  to  sell:  Bradley  v.  Elliott  (1906), 
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11  O.L.R.  398;  Hamer  v.  Sharp  (1874),  L.R.  19  Eq.  108;  Rosen- 
baum v.  Belson,  [1900]  2 Ch.  267;  Prior  v.  Moore  (1887),  3 Times 
L.R.  624.  The  plaintiff  cannot  make  a contract  out  of  the  letter  of 
the  defendant  sending  the  draft  agreement  to  Graham,  because  it 
was  plainly  not  written  by  the  defendant  with  the  idea  of  contract- 
ing, and  because  the  document  sent  reserved  to  the  defendant  the 
right  to  reject  the  offer  when  returned. 

Paterson,  in  reply. 

June  5.  Osler,  J.A.: — The  facts  are  peculiar,  and  the  decided 
cases  do  not  afford  us  much  assistance,  but  I think  that  the  judg- 
ment must  be  affirmed,  for  the  reason  I will  state. 

If  we  had  nothing  but  the  defendant’s  letter  of  the  15th  De- 
cember, 1905,  and  the  letter  from  the  plaintiff’s  agents  of  the  20th 
December  in  reply,  it  might  perhaps  be  said  that  a completed  con- 
tract between  the  parties  was  thereby  constituted,  unlikely  as  it  may 
seem  that  the  defendant  intended  his  letter  as  an  offer  to  sell,  and 
thereby  to  expose  himself  to  the  difficulties  in  which  a vendor  some- 
times finds  himself  who  enters  into  an  open  contract.  But  the 
defendant’s  subsequent  conduct  in  requiring  an  offer  to  be  made  by 
the  plaintiff,  in  the  form  and  on  the  terms  sent  forward  by  the  lat- 
ter’s agents,  shews  that  he  did  not  consider  his  letter  of  the  15th 
December  as  anything  but  the  quotation  of  a price,  and,  though 
it  is  possible  that  this  might  have  been  of  no  avail  to  him  if  the 
plaintiff  had  refused  to  make  the  offer,  and  had  rested  upon  his  letter 
of  the  20th  December  as  an  acceptance  of  an  offer  made  by  the 
plaintiff,  yet,  when  the  latter  acceded  to  his  opponent’s  position  and 
signed  and  transmitted  an  offer  in  the  terms  required,  he  cannot,  in 
my  opinion,  now  be  heard  to  say  that  this  offer  went  for  nothing 
and  that  a contract  already  existed,  notwithstanding  it.  I think 
it  is  true  to  say  that  he  thereby  yielded  to  the  defendant’s  view  that 
the  offer  was  to  come  from  himself,  and  upon  the  terms  the  de- 
fendant required.  This  offer  the  plaintiff  made,  but,  as  it  was 
not  accepted  by  the  defendant,  there  is  no  contract  between  the 
parties. 

The  appeal  must  be  dismissed  with  costs. 

Meredith,  J.A.: — The  question  involved  in  this  case  is  entirely 
one  of  fact — whether  the  transactions  which  took  place  between 
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the  parties  constituted  a completed  contract  for  the  sale  of  the  lands 
in  question. 

The  appellant’s  contention  ignores  a very  important  factor  in 
the  case.  I do  not  refer  to  anything  which  took  place  after  the  20th 
December,  but  do  to  the  fact  that  at  the  inception  of  the  negotiations 
a formal  contract  in  writing  to  buy  had  been  signed  by  the  appellant 
and  had  been  sent  to  the  respondent,  and  that  the  subsequent  corres- 
pondence and  acts  of  the  respondent  shew  that  he  was  acting 
throughout  in  reference  to  a contract  of  that  character;  and  that 
his  letter  of  the  15th  December  was  written,  not  as  a separate  and 
independent  offer  to  sell,  but  in  reference  to  such  a contract  so 
evidenced  and  containing  the  like  provisions  with  the  variations 
which  that  letter  indicated.  Consequently  the  original  form  of 
contract  was  altered  and  sent  back  by  him  to  be  signed  by  the 
appellant  and  again  sent  to  him,  so  that  the  contract  might  be  made, 
the  parties  eventually  agreed,  in  the  same  manner  as  originally 
proposed  by  the  appellant — by  writing  containing  all  the  terms  of 
the  sale  and  purchase. 

The  result  is  that  no  concluded  contract  has  been  proved;  that 
the  letter  of  the  15th  December  did  not  and  was  not  meant  to  create 
an  unconditional  offer  which  might  be  accepted  by  any  sort  of 
written  communication  the  appellant  might  choose  to  employ. 
This  conclusion  is  strengthened  by  the  fact  that  the  communication 
was  made  to  the  respondent’s  agents,  who  were  not,  so  far  as  the 
evidence  shews,  agents  for  the  sale  of  the  property,  and  not  to  the 
appellant  himself. 

The  cases  referred  to  give  no  great  assistance.  How  can  they? 
The  question  is  one  of  fact;  and  facts  differ  in  all  cases.  Those 
cases,  so  much  relied  upon  by  the  appellant — Harvey  v.  Facey, 
[18931  A.C.  552,  and  Johnston  v.  Rogers,  30  O.R.  150 — seem  tame 
to  have  no  practical  bearing  upon  this  case.  They  dealt  with  the 
sale  of  commodities  the  prices  of  which  were  open,  speculative,  and 
generally  fluctuating  constantly,  in  character. 

I would  dismiss  the  appeal. 


Riddell,  J.: — Had  the  correspondence  in  this  case  stopped  with 
the  letter  of  the  20th  December,  1905,  from  Graham  to  the  de- 
fendant, I am  inclined  to  think  the  plaintiff  would  have  made  out 
his  case.  The  inference  would  then  be  irresistible  that  the  de- 
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fendant  intended  his  letter  of  the  15th  December  as  an  offer,  and 
the  case  would  have  been  outside  of  Harvey  v.  Facey,  [1893]  A.C. 
552.  That  case  went  off,  of  course,  on  the  ground  that  there  was 
no  offer  to  sell  on  the  part  of  the  defendant.  Johnston  v.  Rogers, 

30  O.R.  150,  which  is  a judgment  of  a Divisional  Court,  is  not  binding 
upon  this  Court;  it  seems  to  be  opposed  to  Harty  v.  Gooderham, 

31  U.C.R.  18;  and,  as  at  present  advised,  I am  not  prepared  to  give 
assent  to  it.  But  it  is  not  necessary  to  decide  as  to  how  the  case 
would  have  stood  had  there  been  no  correspondence  subsequent  to 
the  letter  of  the  20th  December.  The  correspondence  following 
that  letter  makes  it  clear  to  my  mind  that  the  defendant  did  not 
intend  by  his  letter  of  the  15th  December  to  do  more  than  tell  his 
agent,  Graham,  to  procure  an  offer  from  the  plaintiff.  Perhaps 
this  in  itself  would  not  have  been  sufficient  to  relieve  him,  had  the 
letter  been  a clear  and  unequivocal  offer  to  sell  ( Hobbs  v.  Esquimalt 
and  Nanaimo  R.W . Co.  (1899),  29  S.C.R.  450),  but  it  is  not;  and 
that  the  plaintiff  understood  that  he  must  submit  another  offer  to 
the  defendant  for  acceptance  is  shewn  by  his  conduct  in  sending 
forward  the  offer  of  the  2nd  January,  1906. 

In  the  view  I take  of  the  case,  there  never  was  in  fact  any  agree- 
ment between  the  parties,  and  the  question  of  waiver  does  not  arise. 

I would  dismiss  the  appeal  with  costs. 
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Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred  in  dismissing  the 
appeal. 


e.  n.  B. 
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[RIDDELL,  J.] 

Re  Ashman. 

Distribution  of  Estates — Absentee  Next  of  Kin — Advertisement  for  Creditors  and 
Others — Publication  in  Newspaper — Failure  of  Absentee  to  Make  Claim — 
R.S.O.  1897,  ch.  129 — Bar  to  Future  Claim. 

The  administrators  of  the  estate  of  an  intestate,  who  died  in  1906,  inserted 
three  times  in  a newspaper  published  at  the  place  in  Ontario  where  the 
intestate  was  residing  at  the  time  of  his  death,  an  advertisement  headed 
“Notice  to  Creditors,”  given  pursuant  to  R.S.O.  1897,  ch.  129,  calling  upon 
“all  creditors  and  others  having  claims  against  the  estate”  of  the  deceased 
to  send  them  in  to  the  solicitor  for  the  administrators  by  a named  date,  and 
stating  that  after  such  date  they  would  not  be  liable  to  any  person  of  whose 
claim  notice  should  not  have  been  received.  One  of  the  next  of  kin,  who 
would,  if  alive,  have  been  entitled  to  a distributive  share  of  the  estate,  had 
left  Canada,  in  1876,  and  no  communication  had  since  been  received  from 
him  or  information  about  him,  except  that  soon  after  his  departure  a sister 
of  his  heard  that  he  was  in  Oregon,  and  in  1895  an  aunt  heard  that  he  was 
dead.  Diligent  inquiry  was  made  for  him  in  1882,  but  he  was  not  then 
found.  No  one  had  even  heard  of  his  marrying.  No  claim  was  made  on 
his  behalf  upon  the  estate: — 

Held,  that  the  advertisement  was  sufficient;  that  it  covered  next  of  kin;  and 
that  the  absentee  would  be  barred  if  he  were  hereafter  to  make  any  claim; 
and  therefore  the  administrators  should  divide  the  assets  amongst  those 
entitled  as  though  the  absentee  were  assuredly  dead  without  ever  having 
had  issue. 

Application  by  the  Royal  Trust  Company,  the  administrators 
of  the  estate  of  Albert  Edward  Ashman,  deceased,  under  Rule 
938  (< g ),  for  the  opinion  of  the  Court  as  to  the  proper  course  to  be 
taken,  in  the  circumstances  set  out  below. 

The  application  was  heard  by  Riddell,  J.,  in  the  Weekly  Court 
at  Ottawa,  on  the  22nd  June,  1907. 

Horace  Pratt , for  the  applicants. 

June  24.  Riddell,  J. : — Albert  Edward  Ashman,  late  of  Ottawa, 
died  on  the  19th  April,  1906^  intestate;  on  the  8th  May,  1906,  the 
Royal  Trust  Company  were  appointed  administrators  of  his  estate. 
An  advertisement  was  inserted  in  the  Ottawa  Citizen  of  the  19th 
May,  26th  May,  and  3rd  June,  1906,  in  the  following  form: — 

“ Notice  to  Creditors. 

“Notice  is  hereby  given,  pursuant  to  R.S.O.  1897,  chapter  129, 
that  all  creditors  and  others  having  claims  against  the  estate  of 
Albert  Edward  Ashman,  late  of  the  city  of  Ottawa,  in  the  county 
of  Carleton,  agent,  who  died  on  or  about  the  19th  day  of  April, 
a.d.  1906,  are  required,  on  or  before  the  10th  day  of  June  next,  to 
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send  to  the  undersigned  solicitor  for  the  administrators  the  full 
particulars  of  their  claims  and  the  nature  of  the  securities  (if  any) 
held  by  them.  And  further  take  notice  that  after  such  last  men- 
tioned day  the  administrators  will  proceed  to  distribute  the  assets 
of  the  deceased  among  the  parties  entitled  thereto,  having  regard 
only  to  the  claims  of  which  they  shall  then  have  notice,  and  the 
said  administrators  will  not  be  liable  to  any  person  or  persons  of 
whose  claim  notice  shall  not  have  been  received  by  them. 

“ Dated  the  17th  day  of  May,  1906. 

“The  Royal  Trust  Company, 

“By  Horace  Pratt, 

“ 104,  Sparks  street, 

“their  solicitor  herein.” 

Such  claims  of  creditors  as  were  received  were  paid,  all  the 
property  turned  into  money,  and  the  accounts  passed  by  the 
surrogate  court  of  the  county  of  Carleton;  by  this  court  also  the 
administrators  were  allowed  their  commission. 

The  deceased  left  a widow;  and  two  sisters  and  a brother  also 
put  in  a claim  as  next  of  kin.  Before  the  distribution  of  the 
assets,  by  accident  the  solicitor  for  the  administrators  learned, 
from  inquiry  following  a casual  remark  by  one  of  the  beneficiaries, 
that  the  deceased  had  had  another  brother.  Further  inquiry 
elicited  the  information  that  this  brother  had  left  Canada  in  1876, 
without,  so  far  as  can  be  discovered,  stating  where  he  was  going; 
that  not  long  afterwards  it  was  heard  by  one  of  his  sisters  that  he 
was  in  Oregon;  that  an  aunt  had  heard  about  1895  that  he  was 
dead;  and  that  no  word  had  been  received  from  him  by  any  of  his 
friends,  so  far  as  is  known,  although  diligent  inquiry  has  been 
made  from  persons  who  would  be  likely  to  have  heard  from  him. 
Moreover,  his  father  died  about  1882,  leaving  some  property  in 
which  he  would  have  an  interest  if  he  were  alive;  but  diligent 
inquiry  at  that  time  did  not  result  in  finding  him.  No  one  had 
ever  heard  of  his  marrying. 

There  is  a small  sum,  amounting  to  SI 56.43,  to  which,  were  he 
alive,  he  would  be  entitled.  The  administrators  ask  the  opinion 
of  the  Court  as  to  the  proper  course  in  the  premises. 

I think  that,  in  view  of  the  advertisement  and  the  failure  on 
the  part  of  the  brother  to  make  any  claim,  he  would  be  barred  if 
he  were  hereafter  to  make  any  claim. 
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Our  statute  R.S.O.  1897,  ch.  129,  sec.  38,*  is  the  same  as  the 
English  statute  22  & 23  Viet.  ch.  35,  sec.  29,  and  that  is  considered 
in  Newton  v.  Sherry  (1876),  1 C.P.D.  246.  In  that  case  the  Court 
held  that  the  statute,  in  referring  to  “ creditors  and  others,”  in- 
tended to  cover  next  of  kin;  and  that  the  statute  is  applicable  to 
claims  for  distributive  shares  of  the  assets,  as  well  as  to  claims  for 
debts  and  demands  in  the  nature  of  debts. 

Then  is  the  advertisement  sufficient?  No  doubt,  if  the  ad- 
ministrators had  any  reason  to  believe  that  the  brother  was  living 
in  any  particular  part  of  the  world,  they  should  advertise  there; 
or  if  they  had  any  reason  to  believe  that,  though  deceased,  he  had 
left  children,  they  should  have  advertised  where  the  children 
might  reasonably  be  expected  to  be  living.  But  here  there  was 
no  reason  to  believe  either  that  he  was  living  or  that  he  had  ever 
married;  the  estate  was  a very  small  one;  and  I do  not  think  the 
administrators  were  called  upon  to  do  more  than  they  did. 

It  was  vigorously  contended  in  Re  Cameron,  Mason  v.  Cameron 
(1893),  15  P.R.  272,  that  an  advertisement  of  this  kind  should  have 
been  made  in  the  Ontario  Gazette;  but  the  contention  was  unsuc- 
cessful, and  I think  rightly  so. 

I think  that  the  administrators  should  divide  the  assets  amongst 
those  entitled  thereto  as  though  the  brother  were  assuredly  dead 
without  ever  having  had  issue.  Costs  out  of  the  estate. 

* 38.  Where  a trustee  or  assignee  acting  under  the  trusts  of  a deed  or 
assignment  for  the  benefit  of  creditors  generally,  or  a particular  class  or  classes 
of  creditors,  where  the  creditors  are  not  designated  by  name  therein,  or  an 
executor  or  an  administrator  has  given  such  or  the  like  notices  as  in  the  opinion 
of  the  Court  in  which  such  trustee,  assignee,  executor,  or  administrator  is 
sought  to  be  charged,  would  have  been  given  by  the  High  Court  in  an  action 
for  the  execution  of  the  trusts  of  such  deed  or  assignment,  or  an  administration 
suit  (as  the  case  may  be),  for  creditors  and  others,  to  send  into  such  trustee, 
assignee,  executor  or  administrator,  their  claims  against  the  person  for  the 
benefit  of  the  creditors  of  whom  such  deed  or  assignment  is  made,  or  the  estate 
of  the  testator  or  intestate  (as  the  case  may  be),  the  trustee,  assignee,  executor 
or  administrator  shall,  at  the  expiration  of  the  time  named  in  the  said  notices, 
or  the  last  of  the  said  notices,  for  sending  in  such  claims,  beat  liberty  to  dis- 
tribute the  proceeds  of  the  trust  estate,  or  the  assets  of  the  testator  or  intestate 
(as  the  case  may  be),  or  any  part  thereof  amongst  the  parties  entitled  thereto, 
having  regard  to  the  claims  of  which  the  trustee,  assignee,  executor  or  admin- 
istrator has  then  notice,  and  shall  not  be  liable  for  the  proceeds  of  the  trust 
estate,  or  assets  (as  the  case  may  be),  or  any  part  thereof,  so  distributed  to 
any  person  of  whose  claim  the  trustee,  assignee,  executor  or  administrator 
had  not  notice  at  the  time  of  the  distribution  thereof  or  a part  thereof  (as  the 
case  may  be);  but  nothing  in  this  Act  contained  shall  prejudice  the  right  of 
any  creditor  or  claimant  to  follow  the  proceeds  of  the  trust  estate  or  assets 
(as  the  case  may  be),  or  any  part  thereof,  into  the  hands  of  the  person  or 
persons  who  may  have  received  the  same  respectively; 


E.  B.  B. 
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[IN  CHAMBERS.] 

Re  Canadian  Pacific  R.W.  Co.  and  Byrne. 

Railway — Lands  Required  for — Infant  Remaindermen — Tenant  for  Life — Order 

Authorizing  Conveyance — Costs — Railway  Act,  R.S.C.  1906,  ch.  37,  secs. 

183,  184.  * 

Where  a widow  was  entitled  to  a life  estate  in  certain  lands  and  her  infant 
children  to  the  remainder  in  fee,  and  she  had  made  an  agreement  with  a 
railway  company  to  sell  them  such  part  of  the  lands  as  they  required  for 
their  right  of  way,  at  a reasonable  price,  approved  by  the  official  guardian 
on  behalf  of  the  infants,  an  order  was  made  by  a Judge  under  sec.  184  of  the 
Railway  Act,  R.S.C.  1906,  ch.  37,  giving  her  power  to  sell  the  lands  and 
the  rights  of  the  infants  therein,  which  power,  joined  to  her  legal  power  as 
tenant  for  life,  would  enable  her  to  sell  and  convey  the  fee;  the  purchase 
money  to  be  paid  into  Court,  and  the  company  to  pay  the  costs. 

Re  Dolsen  (1889),  13  P.R.  84,  followed,  the  sections  of  the  Act  as  it  now  stands 
being  substantially  the  same  as  in  the  Act  of  1888. 

Motion  by  the  widow  of  James  Byrne  for  an  order  under  secs. 
183  and  184*  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  allowing  her  to 
sell  and  convey  the  fee  simple  in  certain  land  to  the  railway  com- 
pany. The  facts  are  stated  in  the  judgment. 

The  motion  was  heard  by  Riddell,  J.,  in  Chambers,  on  the  25th 
June,  1907. 

A.  D.  Armour,  for  the  applicant  and  the  railway  company. 

F.  W.  Harcourt,  for  the  infants. 

June  25.  Riddell,  J.: — James  Byrne  died  in  1897,  leaving  a 
will  which  had  the  effect  of  vesting  in  his  widow  an  estate  for  life 
in  certain  lands,  with  remainder  to  his  children.  The  Canadian 
Pacific  Railway  Company  desiring  to  purchase  a right  of  way  across 
this  land,  it  was  agreed  by  the  widow  with  the  railway  company 
that  they  should  pay  the  sum  of  $30  per  acre  for  such  land  as  they 
required.  All  the  children  qre  infants,  but  the  price  has  been 
approved  by  the  official  guardian,  and  seems  reasonable. 

An  application  is  now  made  under  secs.  183  and  184  of  the  Rail- 
way Act,  R.S.C.  1906,  ch.  37.  The  provisions  of  these  sections  are 

* 183.  All  tenants  in  tail  or  for  life,  grevds  de  substitution,  guardians,  cura- 
tors, executors,  administrators,  trustees  and  all  persons  whomsoever,  as  well 
for  and  on  behalf  of  themselves,  their  heirs  and  successors,  as  on  behalf  of  those 
whom  they  represent,  whether  infants,  issue  unborn,  lunatics,  idiots,  femes- 
covert  or  other  persons,  seized,  possessed  of  or  interested  in  any  lands,  may 
contract  and  sell  and  convey  to  the  company  all  or  any  part  thereof. 
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precisely  the  same  as  those  of  the  Railway  Act,  1903,  secs.  144  and 
145.  Section  144  of  the  Railway  Act,  1903,  is  totidem  verbis  sec. 
136  of  the  Act  of  1888,  51  Yict.  ch.  29;  and  sec.  145  is  the  same  as 
sec.  137  of  the  Act  of  1888  with  trifling  and  unimportant  verbal 
changes. 

The  case  is  covered  by  Re  Dolsen  (1889),  13  P.R.  84,  which  should 
be  followed. 

Under  the  provisions  of  sec.  184*  of  the  Railway  Act,  I give 
power  to  the  widow  to  sell  and  convey  to  the  Canadian  Pacific  Rail- 
way Company  the  land  mentioned  and  the  rights  of  the  infants 
therein.  This  power,  joined  to  her  legal  power  as  tenant  for  life, 
will  enable  her  to  sell  and  convey  the  fee. 

The  purchase  money  will  be  paid  into  Court,  and  the  interest 
therein  paid  out  to  the  widow  for  life;  after  her  death  the  money 
will  be  equally  divided  amongst  the  children.  If  for  any  reason  it 
be  desired  that  the  money  should  not  be  paid  into  Court,  the  matter 
may  be  mentioned. 

As  in  Re  Dolsen,  the  railway  company  will  pay  the  costs. 

* 184.  When  such  persons  have  no  right  in  law  to  sell  or  convey  the  rights 
of  property  in  the  said  land,  they  may  obtain  from  a Judge,  after  due  notice 
to  the  persons  interested,  the  right  to  sell  the  said  land. 

2.  The  said  Judge  shall  give  such  orders  as  are  necessary  to  secure  the 
investment  of  the  purchase  money,  in  such  a manner  as  he  deems  necessary, 
in  accordance  with  the  law  of  the  Province,  to  secure  the  interests  of  the 
owner  of  the  said  land. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Armstrong.  C.  A 

1907 

Criminal  Procedure — Evidence  of  Girl  under  12 — Understanding  the  Nature 

°t  an  Oath.  June  12 


Upon  a stated  case  the  question  was  whether  a girl  under  fourteen  appeared 
sufficiently  to  understand  the  nature  of  an  oath  to  justify  the  magistrate 
in  receiving  her  testimony.  The  magistrate  stated  that  on  examination 
of  the  girl  he  found  that  she  did  understand,  and  there  was  nothing  in  her 
answers  as  reported  to  indicate  otherwise.  It  appeared,  also,  that  she  had 
been  attending  school,  and  the  handwriting  of  her  signature  to  the 
depositions  was  good  : — 

Held,  that  the  magistrate  was  right  in  receiving  the  girl’s  evidence  under 
oath,  and  that  the  fact  that  she  had  been  instructed  on  the  subject  of  the 
nature  and  meaning  of  an  oath  a few  days  before  the  trial  afforded  no 
sufficient  ground  for  holding  otherwise. 

This  was  an  application  on  behalf  of  the  accused  for 
leave  to  appeal  and  for  an  order  requiring  the  police  magistrate 
of  Napanee  to  state  a case  for  the  opinion  of  the  Court,  under  the 
circumstances  stated  in  the  judgment. 

The  application  was  argued  on  September  16th,  1907,  before 
Moss,  C.J.O.,  and  Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A. 

W.  G.  Wilson  and  F.  M.  Field,  for  the  accused,  contended  that 
the  real  object  of  examining  a witness  of  tender  years  was  to  ascertain 
if  the  Court  could  rely  on  the  evidence  as  truthful,  and  that  here  the 
child  was  shewn  to  be  most  untruthful  and  apparently  a moral 
pervert:  Rex  v.  Williams  (1835),  7 C.  & P.  320;  that  there  was 
no  evidence  of  sufficient  inquiry  having  been  made  to  justify  the 
magistrate  taking  the  girFs  evidence;  and  that  there  was  no  such 
corroboration  as  in  the  cases  of  Rex  v.  Dawn  (1906),  12 
O.L.R.  227;  The  King  v.  Burr  (1906),  13  O.L.R.  485.  They  also 
referred  to  Queen  v.  Paul  (1890),  25  Q.B.D.  202,  206;  Queen  v. 
Whitehead  (1866),  L.R.  1 C.C.R.  33. 

J.  R.  Cartwright,  K.C.,  for  the  Crown,  referred  to  Archbold’s 
Queen’s  Bench  Practice,  12th  ed.,  p.  389;  and  pointed  out  that  there 
was  no  need  of  corroboration:  Criminal  Code,  sec.  1003,  R.S.C.,  1906, 
ch.  146. 

September  23.  Moss,  C.J.O.: — Application  on  behalf  of  Arm- 
strong for  leave  to  appeal  and  for  an  order  requiring  the  police 
magistrate  of  Napanee  to  state  a case  for  the  opinion  of  the  Court. 

The  applicant  was  convicted  on  the  charge,  under  sec.  301  of  the 
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C.  A.  Criminal  Code,  of  carnally  knowing  a girl  under  the  age  of  fourteen 

1907  years*  not  being  his  wife,  and  was  sentenced  to  imprisonment  for 

Rex  seven  years,  the  magistrate  refusing  the  request  of  counsel  for  the 
Armstrong  aPP^can^  f°r  a stated  case. 

The  points  on  which  counsel  desired  the  case  are,  (1)  whether  it 

was  sufficiently  proved  that  the  girl  was  not  the  applicant's  wife, 
(2)  whether  the  girl  appeared  sufficiently  to  understand  the  nature 
of  an  oath  to  justify  the  magistrate  in  receiving  her  testimony  under 
oath,  and  (3)  whether  if  her  evidence  should  only  have  been  received 
under  sec.  1003  of  the  Criminal  Code  it  was  sufficiently  corroborated 
as  required  by  that  section.  . 

The  application  was  with  the  consent  of  Mr.  Cartwright,  for  the 
Crown,  treated  as  the  argument  upon  a case  stated  for  the  opinion 
of  the  Court  upon  the  points  mentioned. 

During  the  argument  we  disposed  of  the  first  question  adversely 
to  the  applicant,  holding  that  upon  the  whole  evidence  it  manifestly 
appeared  that  the  girl  was  not  his  wife. 

As  to  the  second  question  no  good  reason  appears  for  our  saying 
that  the  magistrate  was  wrong  in  determining  to  receive  the  girl's 
evidence  under  oath.  He  states  that  having  in  compliance  with 
the  wish  of  counsel  for  the  applicant  examined  the  girl  regarding  her 
knowledge  of  the  nature  of  an  oath,  he  finds  that  she  does  under- 
stand it.  There  is  nothing  in  what  was  stated  as  being  the  answers 
given  by  her  to  questions  addressed  to  her  by  the  magistrate  and 
counsel  for  the  applicant  to  indicate  that  she  was  incapable  of  under- 
standing or  did  not  understand.  Though  sadly  depraved  she  is  far 
from  lacking  intelligence,  as  her  depositions  shew.  It  appears  that 
she  has  been  attending  school,  and  the  handwriting  of  her  signature 
to  the  depositions  shews  that  she  is  not  an  inapt  pupil  in  that  branch. 
The  fact  that  she  had  been  instructed  on  the  subject  of  the 
nature  and  meaning  of  an  oath  only  a few  days  before  the  trial 
affords  no  sufficient  ground  for  holding  that  her  testimony  was 
not  to  be  admitted  under  oath. 

Though  all  the  Judges  do  not  appear  to  have  held  precisely  the 
same  views  with  regard  to  the  extent  or  means  of  instruction  re- 
quired in  such  cases,  it  seems  quite  settled  that  a child  ignorant  in 
the  matter  may  be  instructed  for  the  purposes  of  a trial. 

Whether  the  girl  in  this  instance  was  competent  or  not  was  a 


* The  age  of  the  girl  was,  in  fact,  nearly  twelve. — Rep. 


XV.]  ONTARIO  LAW  REPORTS.  49 

question  for  the  magistrate  to  be  determined  when  she  was  brought  C.  A. 

forward  to  testify.  And  being  satisfied  as-  to  that  he  could  not  1907 

reject  her  testimony  under  oath.  Rex 


This  conclusion  disposes  of  the  third  question,  which  could  only  Armstrong 
arise  in  the  event  of  the  second  question  being  answered  favourably  

Moss,  C.J.O. 

to  the  applicant’s  contention. 

The  conviction  must  be  affirmed. 

Osler,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.: — No  good  reason  has  been  advanced  why 
“leave  to  appeal”  should  be  granted,  or  in  other  words  why  the 
police  magistrate  should  be  required  to  state  a case  for  the  opinion 
of  this  Court  “as  if  the  question  had  been  reserved:”  sec.  744  of 
the  Criminal  Code. 

The  magistrate  was  of  opinion  that  the  girl,  who  was  almost 
twelve  years  of  age,  was  competent  to  give  evidence  under  oath, 
and  took  her  evidence  accordingly;  and  also  that  if  her  testimony 
had  been  taken  not  under  oath,  it  was  “corroborated  by  some 
other  material  evidence:”  sec.  1003  ib. 

No  serious  fault  can  be  found  with  either  of  such  views. 

There  was  no  apparent  reason  for  considering  the  girl  incom- 
petent, and  an  examination  upon  that  question,  disclosed  nothing  to 
shew  that  she  was  not  competent.  That  examination  was  by  no 
means  an  extended  one,  but  it  was  enough  to  satisfy  the  magistrate’s 
mind,  and  the  accused  can  hardly  complain  that  it  was  not  of  a more 
searching  character,  as  he  was  given  unrestricted  liberty  to  cross- 
examine  the  girl,  upon  that  question,  and  chose  to  make  the 
cross-examination  as  brief  as  the  magistrate’s  examination  had 
been.  In  that,  and  throughout  the  trial,  he  was  represented  by 
competent  counsel.  There  was,  accordingly,  no  improper 
admission  of  evidence. 

The  case,  therefore,  was  not  one  coming  within  the  provision  in 
sec.  1003  requiring  corroboration;  but,  even  if  it  had  been,  I would 
agree  with  the  magistrate  that  there  was  some  such  corroboration 
as  that  section  requires. 

Whether  the  accused  ought  to  have  been  convicted,  upon  such 
evidence,  is  not  a question  which  this  Court  is  required  , or  indeed 
has  any  right,  to  consider. 

The  application  should  not  be  granted. 

A.  H.  F.  L. 


4 — VOL.  XV.  O.L.R. 
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[DIVISIONAL  COURT.] 


D.C. 

1907 

June  12. 
Sept.  16. 


Hamilton  v.  Hamilton,  Grimsby,  and  Beamsville 
Electric  R.W.  Co. 

Costs — Taxation — Counsel  Fee — Trial  or  Assessment  of  Damages — Interlocutory 
Judgment — Items  152,  153,  of  Tariff  of  Costs. 


In  an  action  for  damages  for  personal  injuries,  the  defendants  entered  no 
appearance  and  filed  no  statement  of  defence.  Interlocutory  judgment  was 
not  signed,  and  there  was  no  admission  of  the  liability  of  the  defendants. 
Notice  of  assessment  was  served  by  the  plaintiffs  by  posting  it  up  in  the 
office  of  the  Court.  Both  the  plaintiff  and  defendants  issued  commissions 
and  took  evidence  abroad,  and  the  defendants  obtained  an  order  for  the 
examination  of  the  plaintiff  by  medical  practitioners.  On  the  opening  of 
the  case  at  the  trial  (or  assessment)  counsel  for  the  defendants  admitted 
that  they  did  not  intend  to  contest  liability,  and  the  only  matter  tried  out 
was  the  quantum  of  damages: — 

Held,  that  the  plaintiff  was  not  limited,  in  taxing  costs  against  the  defendants, 
to  the  counsel  fee  mentioned  in  item  152  of  the  tariff  as  appropriate  upon  a 
mere  assessment  of  damages,  but  was  entitled  to  a counsel  fee  as  upon  a 
trial,  as  provided  in  item  153;  the  assessment  referred  to  in  item  152  hems' 
that  which  follows  upon  an  interlocutory  judgment. 

Semble,  per  Meredith,  C.J.C.P.,  that  the  paragraphs  which  follow  items  152 
and  153  in  the  tariff  are  intended  to  give  the  taxing  officer  a discretion  to 
increase  the  fee  for  the  brief  both  for  the  assessment  of  damages  and  for 
the  trial. 

Order  of  Falconbridge,  C.J.K.B.,  affirmed. 

An  appeal  by  the  defendants  from  the  certificate  of  Mr.  Thom, 
senior  taxing  officer  at  Toronto,  allowing,  upon  taxation  against  the 
defendants  of  the  plaintiff’s  costs  of  the  action,  a counsel  fee  of 
$125  at  the  trial. 

The  facts  are  stated  in  the  judgment. 


The  appeal  was  heard  by  Falconbridge,  C.J.K.B.,  in  Chambers, 
on  the  7th  June,  1907. 

J.  G.  Gauld,  for  the  defendants. 

W.  A.  H.  Duff,  for  the  plaintiff. 


June  12.  Falconbridge,  C.J. : — This  is  an  appeal  from  the  cer- 
tificate of  Mr.  Thom,  senior  taxing  officer.  The  only  item  com- 
plained of  was  his  allowance  of  counsel  fee  of  $125  at  the  trial.  The 
taxing  officer  applied  item  153  of  the  tariff,  “ Fee,  with  brief,  at  trial.” 
The  defendants  submitted  that  there  was  only  an  assessment  of 
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damages;  and  that  item  152,  “Fee,  with  brief,  on  assessment, 
$10.00,”  applies.* 

The  action  was  one  for  damages  for  personal  injuries.  The  de- 
fendants entered  no  appearance  and  filed  no  statement  of  defence. 
Notice  of  assessment  was  served  by  posting  up.  Both  the  plaintiff 
and  defendants  issued  commissions  and  took  evidence  thereunder 
in  the  State  of  New  York.  The  defendants  also  obtained  an  order 
in  Chambers  for  the  examination  of  the  plaintiff  by  medical  prac- 
titioners. The  case  came  on  for  trial  (or  assessment)  at  the  Hamil- 
ton Assizes.  It  was  spoken  to  on  one  day  and  stood  over  until  the 
next.  The  case  was  reached  at  5 p.m.  and  continued  until  7 p.m., 
when  it  was  adjourned  until  9.30  the  next  morning,  and  lasted  from 
that  time  until  2 p.m.  There  was  a verdict  for  the  plaintiff  for 
$7,500,  from  which  the  defendants  appealed  to  the  Court  of  Appeal, 
and  were  unsuccessful  in  the  appeal. f 

It  would  be  a manifest  hardship  that  under  these  circumstances 
the  allowance  for  counsel  fee  should  be  limited  to  $10,  but  it  may 
be  t^at  item  152  is  the  only  one  applicable. 

However,  I think  (though  with  diffidence)  that  the  following 
considerations  may  prevail  to  sustain  the  taxing  officer’s  judgment. 
There  was  no  interlocutory  judgment  in  the  case,  and  there  was  no 
admission  upon  the  record  of  the  liability  of  the  defendants.  On 
the  opening  of  the  case  counsel  for  the  defendants  admitted  that 
they  did  not  intend  to  contest  liability,  and  the  only  matter  tried 
out  was  the  quantum  of  damages.  Gath  v.  Howarth,  [1884]  W.N. 
99,  is  not  in  point,  as  there  interlocutory  judgment  had  been  signed. 

I think,  in  view  of  all  the  special  circumstances  of  this  case,  it 
may  be  treated  as  a trial  and  not  an  assessment,  and  the  defendants’ 
appeal  will  therefore  be  dismissed.  There  will  be  no  costs  of  this 
appeal. 
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Hamilton 

v. 

Hamilton, 

Grimsby, 

AND 

Beamsville 

Electric 
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Falconbridge, 

C.J. 


The  defendants  appealed  from  this  decision,  and  their  appeal 


* Items  152  and  153  of  the  tariff  of  costs,  as  applicable  to  the  High  Court, 


are  as  follows: — 

“152.  Fee,  with  brief,  on  assessment $10.00, 

“153.  Fee,  with  brief,  at  trial 10.00 


“In  High  Court  cases  to  be  increased  by  the  taxing  officer  in  his  discretion 
to  a sum  not  exceeding  $40  to  a senior  counsel,  and  $20  to  junior  counsel,  in 
actions  of  a special  and  important  nature.  Provided  that  the  taxing  officer 
in  Toronto  shall  have  power  to  tax  increased  fees.  . . 


t See  9 O.W.R.  807. 
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was  heard  by  a Divisional  Court  composed  of  Meredith,  C.J.C.P. 
MacMahon  and  Magee,  JJ.,  on  the  16th  September,  1907. 

J.  G.  Gauld,  for  the  defendants.  The  so-called  trial  was  merely 
an  assessment  of  damages.  It  is  not  necessary  that  interlocutory 
judgment  should  be  signed  before  there  can  be  an  assessment  of 
damages : see  Rule  586.*  I rely  on  Gath  v.  Howarth,  [1884]  W.N.  99. 

No  one  appeared  for  the  plaintiff. 

The  judgment  of  the  Court  was  delivered  at  the  close  of  the 
argument  by  Meredith,  C.J.: — We  think  we  cannot  give  effect  to 
this  appeal.  The  framers  of  the  tariff  evidently  had  in  view  what 
was  well  known  to  Judges  and  members  of  the  profession  as  an 
assessment  of  damages,  which  always  followed  upon  interlocutory 
judgment  being  signed.  Rule  586,  which  has  been  invoked  by 
Mr.  Gauld,  has  not  the  effect  contended  for.  The  cases  in  Holme- 
sted  & Langton  (3rd  ed.,  p.  778),  McDermott  v.  McDermott  (1870), 
3 Ch.  Ch.  38,  and  Tucker  v.  Goyer  (1898)  (not  reported),  before 
Mr.  Justice  MacMahon,  shew  that  there  is  an  important  difference 
between  noting  a defendant  in  default,  and  signing  interlocutory 
judgment  against  him. 

For  my  own  part — my  brothers  express  no  opinion — I should  be 
very  much  inclined  to  hold  that  the  paragraphs  which  follow  152 
and  153  were  intended  to  give  to  the  taxing  officer  a discretion  to 
increase  the  fee  for  the  brief  both  for  the  assessment  of  damages 
and  for  the  trial. 

However,  as  we  affirm  the  decision  on  other  grounds,  it  is 
unnecessary  to  determine  what  the  true  effect  of  that  provision  of 
the  tariff  is. 

The  result  is  that  the  appeal  will  be  dismissed  without  costs. 

E.  B.  B. 


* 586.  Except  where  otherwise  provided  in  these  Rules  or  where  other- 
wise ordered  by  the  Court  or  a Judge,  a defendant  who  fails  to  deliver  a state- 
ment of  defence  and  against  whom  the  pleadings  have  been  noted  as  closed, 
shall  be  deemed  to  admit  all  the  statements  of  fact  set  forth  in  the  statement 
of  claim  (or  in  the  indorsement  in  the  writ,  where  the  defendant  has  stated  in 
his  appearance  that  he  does  not  require  the  delivery  of  a statement  of  claim) 
and  shall  not  be  entitled  to  notice  of  any  subsequent  proceedings  in  the  action . 
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[DIVISIONAL  COURT.] 

Louden  Manufacturing  Co.  v.  Milmine. 

Infant — Action  against,  for  Price  of  Goods — Acknowledgment — Ratification — 
Repudiation — Liability  for  Value  of  Goods — Amendment — Costs. 

Held,  affirming  the  judgment  of  Riddell,  J.,  14  O.L.R.  532,  that  the  letter 
relied  upon  by  the  plaintiffs  as  a ratification,  after  majority,  of  the  de- 
fendant’s contract  made  when  he  was  an  infant,  was  not  sufficient;  but,  in 
this  reversing  the  judgment,  that  the  defendant  was  liable  for  the  value  of 
the  goods  which  he  had  in  possession  at  the  time  he  repudiated  the  contract ; 
and  the  plaintiffs  were  allowed  to  amend  by  setting  up  an  alternative  claim 
for  such  value,  and  to  enter  judgment  for  the  amount  thereof  without  costs. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Riddell,  J., 
14  O.L.R.  532,  dismissing  an  action  brought  against  two  defendants, 
father  and  son,  for  the  price  of  certain  articles  of  merchandise  sold 
to  the  son.  It  was  sought  to  make  the  father  liable  either  as  an 
actual  partner  of  his  son,  or  from  his  holding  himself  out  as  a partner. 
The  action  was  at  the  trial  dismissed  at  against  the  father  with  costs. 
As  against  the  son  the  plea  of  infancy  was  set  up,  to  which  was 
answered  ratification  after  full  age.  Riddell,  J.,  held  that  the 
document  relied  upon  as  ratification  was  insufficient  for  the  purpose, 
and  dismissed  the  action  as  against  the  son  also  with  costs. 

The  plaintiffs’  appeal  was  against  the  son,  the  defendant  William 
S.  Milmine,  only. 

It  was  argued  before  a Divisional  Court  composed  of  Meredith, 
C.J.C.P.,  MacMahon  and  Magee,  JJ.,  on  the  17th  September,  1907. 

R.  L.  McKinnon,  for  the  plaintiffs,  contended  that  the  document 
relied  on  was  a sufficient  ratification,  and  in  the  alternative  that 
the  defendant  William  S.  Milmine  was  at  least  liable  for  the  price  of 
the  goods  which  were  in  his  possession  at  majority.  He  referred  to 
Doe  d.  Jackson  v.  Woodruff e (1850),  7 U.C.R.  332;  Gilchrist  v. 
Ramsay  (1868),  27  U.C.R.  500;  22  Cyc.  612;  Lempriere  v.  Lange 
(1879),  12  Ch.D.  675;  Zouch  v.  Parsons  (1765),  3 Burr.  1794; 
Tucker  v.  Moreland  (1836),  10  Peters  (S.C.U.S.)  58;  Valentini  v. 
Canali  (1889),  24  Q.B.D.  166;  McGreal  v.  Taylor  (1896),  167  U.S. 
688;  Boodyv.  McKenney  (1844),  23  Me.  517;  Cornwall  v.  Hawkins 
(1872),  41  L.J.Ch.  435;  Simpson  on  Infants,  2nd  ed.,  p.  67. 

J.  G.  Farmer,  for  the  defendant  William  S.  Milmine. 
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The  judgment  of  the  Court  was  delivered  at  the  close  of  the 
argument  by  Meredith,  C.J.: — We  agree  with  the  conclusion  to 
which  the  learned  Judge  came,  that  the  letter  which  is  relied  upon 
as  a ratification  of  the  contract  for  the  purchase  of  the  goods  sued 
for  was  not  sufficient  to  satisfy  the  provisions  of  the  statute. 

Upon  the  other  question,  which  is  not  raised  upon  the 
pleadings,  as  the  pleadings  stood  we  would  entirely  agree  with  the 
learned  Judge.  The  claim  which  is  made  is  one  quite  inconsistent 
with  the  claim  presented  in  the  pleadings,  which  treat  the 
contract  as  a subsisting  one.  The  alternative  claim  now  set  up  is 
one  which  treats  the  contract  as  repudiated  and  claims  that  the 
goods  which  remained  in  the  possession  of  the  respondent  at  the 
time  he  became  of  age  revested  in  the  appellants. 

Upon  principle,  and  the  authorities  cited  by  Mr.  McKinnon  make 
it  also  abundantly  clear,  it  must  be  that  if  an  infant  avails  himself 
of  the  right  he  has  to  avoid  a contract  which  he  has  entered  into 
and  upon  the  faith  of  which  he  has  obtained  goods,  he  is  bound  to 
restore  the  goods  which  he  has  in  possession  at  the  time  he  so  re- 
pudiates. If  that  were  not  so,  a man  might  buy  a farm  for  a large 
sum  of  money,  give  a mortgage  upon  it  shortly  before  coming  of 
age,  then  repudiate  the  contract,  and  insist  upon  holding  the  prop- 
erty. The  authorities  are  all  the  other  way,  and  establish  that  the 
effect  of  repudiating  the  contract  is  to  revest  the  property  in 
the  vendor. 

No  application  was  made  to  the  trial  Judge  to  amend  by  setting 
up  the  alternative  claim,  but  it  would  be  a misfortune,  the  whole  of 
the  evidence  being  in  now,  if  this  matter  of  trifling  amount  should 
have  to  be  investigated  again,  with  all  the  attendant  expense;  and, 
therefore,  although  it  is  very  late,  we  think  it  is  not  improper  that 
the  appellants  should  have  leave,  upon  proper  terms,  to  set  up  the 
alternative  claim  upon  which  they  now  rely. 

There  is  some  difficulty  in  determining  the  quantity  of  goods 
which  the  respondent  had  on  hand  when  he  attained  his  majority, 
but  we  think  that  $75,  upon  his  own  testimony,  fairly  represents 
the  value  of  them,  and  we  therefore  think  that  there  should  be 
judgment  for  the  plaintiffs  for  that  sum. 

There  should  be  no  costs  to  either  party.  There  should  be  none 
to  the  appellants,  because  they  have  persisted  in  their  action  upon 
the  contract,  which  was  taken  down  to  trial  and  was  pressed  there 
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and  here.  The  respondent  should  not  get  his  costs  because  he  is 
liable  ultimately  for  the  $75. 

We  think 7 therefore,  that  the  proper  judgment  will  be  to  give 
leave  to  amend  in  the  way  indicated,  and  direct  judgment  to  be 
entered  upon  the  alternative  claim,  for  $75,  without  costs  of  the 
action,  and  that  there  should  be  no  costs  of  the  appeal  to  either  party. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

Fallis  v.  Wilson  et  ux. 

Fraudulent  Conveyance — Marriage  Settlement — Action  to  Set  aside — Letter 
Accepting  Proposal  of  Marriage  on  Condition  of  Property  being  Settled — 
Bona  Fides — Suspicious  Circumstances. 

On  the  31st  October,  1906,  the  plaintiff  obtained  a verdict  for  $1,000  damages 
against  the  defendant  G.H.W.  in  an  action  for  breach  of  promise  of  marriage; 
there  was  an  appeal,  which  was  dismissed  by  consent  on  the  25th  January, 
1907;  judgment  was  entered  for  the  plaintiff  on  the  26th  January,  and 
execution  placed  in  the  sheriff’s  hands  on  the  6th  February. 

Early  in  October,  1906,  G.H.W.  had  proposed  marriage  to  Miss  C.;  she  took 
time  to  consider,  and  on  the  16th  January,  1907  (never  having  seen  him  in 
the  meantime),  wrote  him  a letter  in  which  she  alluded  to  the  “ trouble” 
he  was  in  (meaning  the  action),  and  accepted  his  proposal  on  condition  that 
he  should  settle  upon  her  and  her  children  (if  any)  $2,500  in  money  or 
property.  On  the  28th  January  he  instructed  a solicitor  to  prepare  a 
marriage  settlement,  which  he  did,  and  this  was  executed  at  the  solicitor’s 
office,  where  G.H.W.,  Miss  C.,  and  the  trustees  named  in  the  instrument, 
his  brother  and  sister-in-law  (whom  Miss  C.  had  never  seen  before  and 
whose  home  was  in  a distant  Province)  met,  on  the  following  day.  The 
property  of  G.H.W.  included  in  the  settlement  was  $1,000  in  money  and  an 
equity  in  land  of  the  value  of  $800,  being  practically  the  whole  of  his  prop- 
erty. The  marriage  took  place  on  the  same  day.  In  an  action  against 
G.H.W.,  his  wife,  and  the  trustees,  to  declare  the  settlement  fraudulent  and 
void : — 

Held , that  there  were  circumstances  of  grave  suspicion  surrounding  the  trans- 
action; if  the  letter  were  part  of  a scheme,  the  fact  that  G.H.W.  was  in 
difficulty,  and  that  the  action  was  pending  against  him,  and  that  the  effect 
of  making  the  transfer  of  the  property  would  be  to  prevent  recovery  by  the 
plaintiff  upon  her  judgment,  would  make  the  transaction  void  under  the 
Statute  of  Elizabeth;  but,  the  trial  Judge  having  found  that  there  was  an 
honest  offer  of  marriage,  that  the  letter  was  genuine,  and  the  wife  (then 
Miss  C.)  honest  in  her  statement  of  the  condition  upon  which  she  would 
accept  the  offer,  the  plaintiff  could  not  succeed. 

Bulmer  v.  Hunter  (1869),  L.R.  8 Eq.  46,  distinguished. 

Judgment  of  Mabee,  J.,  affirmed. 


D.C. 

1907 

Louden 
Manufac- 
turing Co. 
v. 

Milmine. 
Meredith,  C.J. 


D.  C. 
1907 

June  5. 
Oct.  15. 


56 


ONTARIO  LAW  REPORTS. 


D.  C. 
1907 

Fallis 

V. 

Wilson. 


VOL. 


Action  by  an  execution  creditor  of  the  defendant  George  H. 
Wilson  to  set  aside  a marriage  settlement  made  by  him  upon  his 
wife,  the  defendant  Alice  Emily  Wilson,  as  being  fraudulent  as 
against  the  plaintiff. 


The  action  was  tried  before  Mabee,  J.,  without  a jury,  at  To- 
ronto, on  the  29th  May,  1907. 

B.  N.  Davis,  for  the  plaintiff. 

J.  M.  Godfrey,  for  the  defendants. 


June  5.  Mabee,  J.: — The  facts  and  my  findings  upon  the 
evidence  are  as  follows. 

The  plaintiff,  Lizzie  Fallis,  on  the  31st  October,  1906,  obtained 
a verdict  against  the  defendant  George  H.  Wilson  for  $1,000  dam- 
ages for  breach  of  promise  of  marriage;  a notice  of  motion  by  way  of 
appeal  to  a Divisional  Court  was  given,  which,  by  consent  of  25th 
January,  1907,  was  dismissed;  judgment  was  signed  on  the  26th 
January,  and  the  costs  taxed  at  $238.30  on  the  4th  February,  and 
on  the  6th  February  execution  placed  in  the  sheriff’s  hands  against 
the  goods  and  lands  of  the  debtor.  During  the  first  week  in  Oc- 
tober, 1906,  the  defendant  George  H.  Wilson  proposed  marriage  to 
the  defendant  Alice  Emily  Wilson  (then  Alice  Emily  Caton).  She 
took  time  to  consider,  and  on  the  16th  January,  1907,  wrote  him 
the  following  letter: — 

“68  Elliott  street. 

“Dear  George:  On  account  of  the  trouble  you  are  in,  I have 
considered  your  proposal  of  Oct.,  1906,  on  certain  conditions,  that 
you  settle  on  me  for  my  own  benefit,  and  the  benefit  of  my  offspring, 
if  any,  $2,500  either  in  money  or  property  to  that  value.  I do  wish 
it  was  spring.  I am  sure  you  must  feel  dreadfully  cold  on  night 
duty.  I hope  your  mother  will  soon  be  better  again.  I suppose 
your  brother  and  his  wife  are  still  here.  I am  sure  they  will  be  en- 
joying their  visit,  although  their  home  out  there  must  be  so  nice. 
I bought  quite  a number  of  views  of  Toronto.  I am  going  to  send 
them  to  Niagara  Falls.  I thought  the  girls  over  there  would  like  to 
have  some.  Bye-bye  for  the  present.  With  love,  Alice. ” 

She  had  not  seen  him  between  the  date  of  the  proposal  and  the 
date  of  the  letter.  On  the  25th  January  George  H.  Wilson  called  at 
Miss  Caton’s  house,  at  about  tea  time,  and  asked  her  when  she  would 
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get  married,  she  saying  she  was  ready  at  any  time,  nothing  being 
said  about  the  property  or  marriage  settlement.  On  the  28th  January 
he  wrote  her  a note  to  meet  him  the  next  morning  at  Mr.  Phelan’s 
office  (this  was  burned  at  the  time);  she  went  there  as  requested 
and  met  George  H.  Wilson,  his  brother  David  Wilson,  and  Lavinia 
his  wife;  a marriage  settlement  was  prepared,  drawn  up  by  Mr. 
Phelan,  upon  instructions  from  George  H.  Wilson,  given  on  the 
28th,  David  and  Lavinia  Wilson  being  the  trustees;  it  was  read  over 
by  Miss  Caton,  and  from  it  she  saw  that  a 50-acre  farm  and  $1,000 
in  money  were  being  settled  for  her.  The  document  was  executed, 
the  $1,000  paid  over  to  the  trustees,  and  the  marriage  was  properly 
solemnized  the  same  afternoon.  Miss  Caton  had  no  one  acting  for 
her,  and  was  entirely  trusting  to  George  H.  Wilson  making  the 
settlement.  The  date  of  the  proposed  marriage  was  not  fixed  until 
after  the  execution  of  the  document,  but  the  parties  went  direct  from 
the  law  office  and  obtained  the  license,  and  from  there  to  the  clergy- 
man’s. Miss  Caton  knew  that  the  action  for  breach  of  promise  of 
marriage  was  pending  against  Wilson;  he  told  her  of  it  when  he 
proposed  marriage  to  her,  and  she  saw  afterwards  in  a newspaper 
that  a verdict  for  $1,000  had  been  recovered,  and  I think  a fair  in- 
ference to  be  drawn  from  the  letter  of  the  16th  January,  by  its 
reference  to  the  trouble  Wilson  was  in,  is  that  she  then  knew  the 
verdict  was  still  unpaid — whether  she  knew  of  the  then  pending 
appeal  there  is  no  evidence. 

The  defendant  George  H.  Wilson’s  property  consisted  of  some 
$1,200  in  cash  and  the  equity  of  redemption  in  50  acres  in  the  town- 
ship of  Vaughan,  worth  about  $800.  So  that  the  value  of  the 
' property  settled  was  about  $1,800,  instead  of  $2,500.  Miss  Caton 
had  no  knowledge  of  what  the  value  of  the  property  was,  nor  as  to 
whether  the  settlement  covered  all  the  property  Wilson  had.  She 
had  not  met  the  trustees  before  the  day  the  marriage  settlement 
was  executed;  they  are  the  persons  referred  to  in  her  letter  of  the 
16th  January. 

It  was  not  contended  at  the  trial  that  Wilson’s  object  in  making 
the  settlement  was  not  to  place  this  property  beyond  the  reach  of 
the  plaintiff’s  judgment  and  execution;  the  question  for  considera- 
tion is  whether  the  settlement  so  operates.  In  determining  this, 
regard  must  be  had  to  whether  the  marriage  settlement  was  the 
consideration  that  induced  Miss  Caton  to  enter  into  the  contract  of 
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marriage.  She  stated,  both  in  her  examination  for  discovery  and 
at  the  trial,  that  she  would  not  have  entered  into  the  marriage  had 
the  settlement  not  been  made,  and  I know  of  no  reason  why  her 
statement  as  to  this  should  not  be  accepted;  she  was  not  cross- 
examined  upon  it ; and  I am  not  able  to  find  the  contrary  to  be  the 
fact.  It  was  argued  that  she  would  have  willingly  married  Wilson 
without  the  settlement  being  made;  that  she  was  giving  up  no 
prospects  at  her  mother’s  house;  and  the  proper  inference  was  that 
the  settlement  was  not  the  consideration.  She  had  a comfortable 
home,  her  delay  in  accepting  the  proposal,  the  knowledge  of  the 
actual  execution  of  the  settlement  in  accordance  with  the  request 
in  the  letter,  that  its  preparation  had  been  attended  to  in  the  office 
of  reputable  solicitors,  all  go  to  strengthen  her  statement  that  with- 
out the  settlement  she  would  not  have  entered  into  the  marriage. 
Mrs.  Wilson  {nee  Caton)  appeared  in  the  witness  box  as  a respectable 
lady;  she  said  she  was  35;  her  husband  appears  to  be  some  years 
older;  they  had  been  on  friendly  terms  for  some  years;  and  there 
was  nothing  to  shew  that  she  was  lending  herself  to  any  fraudulent 
scheme  to  defeat  the  plaintiff’s  execution. 

In  Thompson  v.  Gore  (1886),  12  O.R.  651,  the  settlement  was 
purely  voluntary,  and  the  marriage  proposal  was  not  accepted 
subject  to  a settlement  being  made  by  the  husband. 

An  honest  marriage  has  been  entered  into  by  the  principal  de- 
fendant here,  who  of  course  is  the  wife ; the  marriage  settlement  has 
the  effect,  if  it  stands,,  of  defeating  the  plaintiff  in  recovering  her 
judgment;  if  it  is  set  aside,  then  the  wife  has  been  deprived  of  the 
consideration  moving  to  her  as  the  inducement  for  entering  into  the 
marriage.  # Of  course,  if  the  wife  lent  herself  to  the  husband’s  fraudu- 
lent scheme,  or  entered  into  the  contract  for  the  purpose  of  defraud- 
ing the  plaintiff,  there  is  no  doubt  about  what  the  result  should  be, 
but  I am  unable  to  find  such  to  be  the  case. 

Marriage  has  always  been  regarded  as  the  highest  consideration, 
but  plenty  of  cases  may  be  found  where  such  a consideration  has 
been  of  no  avail,  where  found  to  have  been  a mere  pretence,  or, 
although  solemnly  entered  into,  been  intended  as  the  cloak  for 
fraud.  See  Colombine  v.  Penhall  (1853),  1 Sm.  & Giff.  228;  Fraser 
v.  Thompson  (1859),  1 Giff.  49,  65;  Bulmer  v.  Hunter  (1869),  L.R. 

8 Eq.  46. 

Although  the  marriage  was  honestly  entered  into  on  the  part  of 
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the  wife,  and  the  settlement  formed  the  consideration,  or  at  least 
part  of  the  consideration,  for  it,  is  she  to  be  deprived  of  it  because 
she  knew  of  the  indebtedness  to  the  plaintiff,  and,  according  to  the 
letter  of  the  16th  January,  that  the  trouble  was  still  existing  ? In 
my  view,  this  does  not  necessarily  deprive  her  of  the  benefit  of  the 
settlement;  it  might  be,  and  doubtless  is,  some  evidence  of  fraud, 
and  without  more  might  be  regarded  as  cogent  proof  of  intention 
to  join  in  the  fraud  of  the  husband. 

May  on  Fraudulent  Conveyances,  2nd  ed.,  p.  79,  states  the  law 
as  follows:  “And  the  purchaser  must  have  notice  not  only  of  the 
debt  but  of  the  covin — of  the  fraudulent  intention;  for  if  mere  notice 
of  debts  were  sufficient  to  avoid  a sale  otherwise  honest,  a pur- 
chaser ought  to  have,  not  only  an  abstract  of  the  vendor’s  title,  but 
an  abstract  of  the  vendor’s  circumstances;  and  he  must  be  exam- 
ined like  a bankrupt;  a conveyance,  therefore,  cannot  be  invalidated 
under  this  Act  where  there  is  a bond  fide  purchaser.  So  where  a 
marriage  settlement  is  impeached  by  creditors  of  the  husband,  the 
wife — who  is  a purchaser  for  value  by  the  marriage — must  be  proved 
to  have  been  privy  to  the  fraud.” 

The  6th  section  of  the  Statute  of  Elizabeth  expressly  provides 
that  it  shall  not  extend  to  any  estate  upon  good  consideration  and 
bond  fide  conveyed  to  any  person  not  having  at  the  time  of  the  con- 
veyance any  manner  of  notice  or  knowledge  of  covin,  fraud,  or 
collusion.  Assuming  only  knowledge  in  the  wife  of  the  existence 
of  the  judgment  and  its  non-payment  on  the  16th  January,  does 
that  necessarily  make  her  a party  to  the  fraud?  It  of  course  creates 
a suspicion,  and  necessarily  causes  the  closest  scrutiny  to  be  made 
into  all  the  surrounding  facts.  These  I have  most  carefully  con- 
sidered, and  the  only  evidence  pointing  to  any  complicity  of  the 
'wife  consists  of  her  knowledge  of  this  debt,  and  the  inference  to  be 
drawn  from  the  letter. 

May,  at  p.  332,  says:  “Unless  the  marriage  itself  be  a mere 
fraudulent  contrivance  for  defeating  creditors,  the  doctrine  both  at 
law  and  in  equity  has  been  to  support  a settlement  of  the  husband’s 
property  where  it  appears  to  have  been  made  previously  to  and  in 
consideration  of  an  honest  marriage.  Such  a settlement  will  be 
upheld  notwithstanding  the  embarrassed  circumstances  of  the 
husband  at  its  date,  and  even  where  the  wife  has  contracted  the 
marriage  with  a full  knowledge  of  the  husband’s  embarrassments.” 
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The  case  cited  for  the  latter  part  of  the  above  statement  is 
Fraser  v.  Thompson,  1 Giff.  49,  a judgment  of  Sir  John  Stuart's,  and 
the  learned  author  has  omitted  to  notice  its  reversal  reported  in 
(1859),  4 DeG.  & J.  659.  The  ground  of  reversal,  however,  turned 
upon  the  effect  of  the  133rd  section  of  the  Bankruptcy  Act,  the 
Court  holding  that  the  adjudication  of  bankruptcy  related  back  to 
certain  acts  of  bankruptry  which  were  subsequent  to  the  time  when 
the  petitioning  creditor’s  debt  accrued,  so  the  property  ceased  to  be 
that  of  the  bankrupt  before  the  settlement  was  made — it  by  no 
means  plainly  appears  that  the  decree  of  the  Vice-Chancellor  would 
have  been  reversed  had  it  not  been  for  the  view  the  Court  took  of 
the  effect  of  the  Bankruptcy  Act. 

The  present  case,  in  my  view,  is  much  weaker  for  the  plaintiff 
than  was  Hickerson  v.  Farrington  (1891),  18  A.R.  635,  where  it  war 
held  that  knowledge  of  insolvency  in  the  grantee  was  of  itself  in- 
sufficient to  invalidate  the  deed.  The  plaintiff  in  an  action  under 
the  Statute  of  Elizabeth  must,  where  valuable  consideration  has 
passed,  shew  an  actual  and  express  intent  to  defraud,  and  that 
the  purchaser  was  privy  to  such  intent. 

In  re  Johnson,  Golden  v.  Gillam  (1881),  20  Ch.D.  389:  “The 
purchaser  must  have  notice  not  only  of  the  debt  but  of  the  covin.” 
Now,  applying  this  doctrine  to  the  case  in  hand,  the  Court  must 
find  that  Miss  Caton  contracted  this  marriage  not  only  with  notice 
of  the  unpaid  claim  of  Miss  Fallis,  but  also  with  the  knowledge  that 
Wilson  was  marrying  her  merely  to  defraud  his  creditor.  Is  it 
reasonable  to  suppose  a woman  would  contract  marriage  under  such 
circumstances?  I do  not  think  so.  Nor  do  I think  she  contracted 
the  marriage  with  the  view  of  defeating  the  creditor.  I think  she 
desired  to  marry  Wilson,  she  knew  of  the  outstanding  claim,  she 
had  no  knowledge  of  the  extent  or  value  of  Wilson’s  property,  and ' 
took  .the  precaution  of  requiring  a settlement  to  the  extent  of 
$2,500  to  be  made  upon  her,  and  it  is  not  shewn  that  she  took  this 
step  upon  any  suggestion  of  Wilson  or  with  the  knowledge  that  he 
desired  her  to  take  that  position.  She  stands  then  as  a bond  fide 
purchaser  for  value  without  notice  of  any  fraudulent  intent  in  the 
settlor,  and  herself  free  from  fraud;  under  these  circumstances,  the 
cases  shew  that  she  is  entitled  to  more  consideration  than  the 
creditors. 

I think  also,  notwithstanding  scattered  statements  to  the  con- 
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trary,  the  old  doctrine  that  marriage  is  the  highest  consideration 
known  to  the  law  should  still  be  adhered  to,  and  that  it  should  con- 
tinue to  be  the  policy  of  the  law  to  hesitate  long  before  undoing 
contracts  founded  upon  that  consideration,  in  the  absence  of  clear 
and  convincing  evidence  of  fraud  participated  in  by  the  party  seek- 
ing to  uphold  the  transaction. 

Bulmer  v.  Hunter,  L.R.  8 Eq.  46,  cited  for  the  plaintiff,  is  in  no 
way  like  the  case  in  hand — there  the  man  married  a woman  with 
whom  he  had  previously  cohabited,  with  the  intent  of  defrauding 
his  creditors,  and  the  Court  found  she  was  implicated  in  the  fraud. 
The  same  may  be  said  of  Thompson  v.  Gore,  12  O.R.  651. 

Objection  was  taken  to  the  form  of  the  marriage  settlement,  and 
it  was  argued  that  the  property  was  still  under  the  control  of  the 
husband.  I do  not  think  so — the  deed  gives  the  wife  and  trustees 
entire  control  of  the  money  and  lands,  and  she  acquires  valuable 
rights  that,  without  her  consent,  her  husband  can  in  no  way  interfere 
with. 

I have  not  overlooked  the  various  facts  referred  to  by  the 
plaintiff's  counsel  upon  the  argument  that,  in  his  view,  pointed  to 
fraud.  He  contended  that  the  letter  of  the  16th  January  was  not 
written  at  that  time,  but  was  ante-dated,  written  after  the  marriage, 
to  shew  a'  demand  made  prior  to  the  execution  of  the  settlement. 
There  is  no  evidence  of  this,  and  it  seems  to  me  the  reference  in  the 
letter  to  the  trouble  Wilson  was  in  is  strong  evidence  of  the  letter 
being  genuine,  both  as  to  origin  and  date;  without  the  letter  and 
the  admissions  of  the  wife,  the  plaintiff  would  have  been  unable  to 
shew  that  she  had  any  knowledge  of  the  existence  of  Miss  Fallis's 
judgment. 

Complaint  was  made  about  the  business-like  manner  of  the  pro” 
posal  of  marriage  and  the  delay  from  October  to  January  before  the 
conditional  acceptance.  The  latter  was  accounted  for  by  illness  in 
the  lady's  family  and  the  death  of  her  father;  the  engagement  and 
marriage  certainly  were  of  a rather  formal  character,  but  the  fire  of 
youth  was  absent,  and  the  romantic  days  of  both  had  passed. 

I listened  to  the  case  and  approached  its  consideration  with  sus- 
picion. I have  gone  over  most  of  the  examinations  several  times, 
and  in  the  words  of  Mr.  Justice  Osier  in  Hickerson  v.  Parrington,  ante , 
“on  the  whole,  I have  arrived  at  a firm  opinion  that  the  existence 
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of  a valuable  consideration  dominates  every  circumstance  which 
might  be  regarded  as  suspicious.” 

The  action  will  be  dismissed  with  costs. 

It  may  be  proper  to  say  that  I have  no  regrets  at  having  been 
able  to  reach  the  foregoing  conclusions  for  the  following  reasons. 
On  the  25th  January  the  solicitor  for  the  defendant  George  H. 
Wilson  offered  the  solicitor  for  the  plaintiff  $900  and  all  costs,  in 
settlement  of  the  plaintiff’s  claim,  which  offer  was  refused.  Since  I 
heard  the  case,  and  before  giving  judgment,  the  plaintiff  called  me 
by  telephone  and  endeavoured  to  discuss  her  case  and  force  her 
views  upon  me — and  this  morning  I have  received  the  anonymous 
letter,  written  in  the  interest  of  the  plaintiff,  which  I have  attached 
to  the  record. 


The  plaintiff  appealed  from  this  decision,  and  her  appeal  was 
heard  by  a Divisional  Court  composed  of  Meredith,  C.J.C.P., 
MacMahon  and  Teetzel,  JJ.,  on  the  15th  October,  1907. 

B.  N.  Davis,  for  the  plaintiff,  contended  that  the  evidence  shewed 
clearly  that  the  settlement  was  not  made  in  pursuance  of  any  agree- 
ment whatever.  He  discussed  the  evidence  in  detail,  and  referred, 
in  addition  to  some  of  the  cases  cited  by  the  trial  Judge,  to  Edmunds 
v.  Edmunds,  [1904]  P.  362,  374,  375. 

C.  J.  Holman,  K.C.,  for  the  defendant  Alice  Emily  Wilson,  was 
not  called  upon. 

The  judgment  of  the  Court  was  delivered  by  Meredith, 
C.J.: — We  do  not  think  in  this  case  it  is  necessary  to  hear  Mr. 
Holman. 

There  are,  no  doubt,  circumstances  of  grave  suspicion  surround- 
ing the  transaction  which  is  in  question,  and  if  the  learned  Judge, 
who  saw  the  female  respondent,  had  not  by  his  judgment  given  credit 
to  her  statements,  but  one  were  dealing  with  the  testimony  in  the 
first  instance,  one  would  have  hesitated  somewhat  before  accepting 
implicitly  the  letter  of  the  16th  January  as  a genuine  letter.  But 
if  one  starts  with  the  proposition  that  it  is  a genuine  letter — and  it 
is  so  found — there  does  not  seem  to  be  much  difficulty  in  reaching 
the  conclusion  to  which  the  learned  Judge  came. 

An  offer  of  marriage  had  been  made  to  her  by  the  male  respond- 
ent. She  had  promised  to  consider  it,  and  on  the  16th  January  she 
writes  telling  him  that  in  view  of  the  trouble  in  which  he  was — 
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referring  to  the  action  which  the  appellant  had  brought  against  him 
and  which  was  then  pending — she  was  unwilling  to  enter  into  mar- 
riage relations  with  him  unless  he  would  settle  upon  her  $2,500, 
either  in  money  or  property. 

If  the  letter  were  part  of  a scheme,  the  fact  that  he  was  in  diffi- 
culty, and  that  the  action  was  then  pending  against  him,  and  that 
the  effect  of  making  the  transfer  of  the  property  would  be  to  prevent 
recovery  by  the  appellant  of  her  judgment,  would  make  the  trans- 
action necessarily  void  under  the  Statute  of  Elizabeth. 

The  way  it  is  put  in  one  of  the  cases  referred  to  by  Mr.  Davis 
shews  how  widely  different  the  circumstances  of  this  case  are  from 
the  circumstances  of  that  case,  Bulmer  v.  Hunter , L.R.  8 Eq.  46,  51, 
from  which  I read : “ Under  these  circumstances,  knowing  that  the 
verdict  on  the  trial  would  be  against  him,  his  solicitor  proposes  a 
settlement  which  is  executed  on  the  15th,  by  which,  in  consideration 
of  the  marriage  got  up  for  the  mere  purpose  of  giving  colour  and 
pretended  value  to  the  settlement,  and  pending  the  notice  of  trial, 
all  his  property  is  put  into  the  settlement,  and  the  marriage  takes 
place  on  the  18th  of  February.  There  was  throughout  these  pro- 
ceedings but  one  object,  which  was  to  commit  a fraud,  and  on  the 
principle  of  Colombine  v.  Penhall,  1 Sm.  & Griff.  228,  and  the  other 
cases  upon  which  that  decision  is  founded,  the  settlement  cannot  be 
supported.  The  fact  is  that  the  doctrine  of  the  Court  has  been 
much  modified  in  recent  times,  and  it  is  clearly  my  opinion  that  a 
marriage  got  up  for  the  purpose  of  defrauding  a man’s  creditors, 
where  the  intended  wife  is  a party  to  the  fraud,  will  not  be  sup- 
ported. The  wife,  I am  satisfied,  was  implicated  in  the  matter, 
and  the  Court  will  not  allow  such  an  attempt  at  fraud  to  prevail.” 

Now,  starting  with  the  proposition  with  which  I began,  that 
there  was  this  honest  offer  of  marriage,  that  there  was  this  honest 
statement  of  the  wife  in  the  letter,  that  she  would  not  marry  without 
the  settlement,  this  case  is  entirely  different  from  the  Buhner  case. 

Here,  it  was  an  honest  transaction.  There,  the  marriage  was  a 
part  of  the  fraud,  and  was  entered  into  for  the  very  purpose  of 
accomplishing  the  fraud,  which  could  not  have  been  accomplished 
if  the  marriage  had  not  taken  place. 

Assuming  everything  to  have  been  honest  up  to  this  time,  I do 
not  see  that  the  fact  that  they  hurried  on  the  marriage  under  the 
erroneous  notion  that  if  it  did  not  take  place  until  after  the  judgment 
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was  entered,  it  might  not  be  possible  to  carry  out  the  settlement, 
would  make  any  difference.  I do  not  see  why  it  should.  There 
was  the  contract  to  marry  upon  the  terms  that  the  intended  husband 
should  settle  upon  the  intended  wife  $2,500  in  money  or  property — 
it  is  true  he  did  not  settle  $2,500,  but  he  settled  all  he  had.  It  was 
a question  whether  she  would  take  him  with  the  $1,800,  or  leave 
him,  and  she  preferred  to  take  him;  the  circumstance  that  she  did 
not  give  instructions  for  the  document,  and  that  the  trustees  were 
the  husband’s  brother  and  the  wife  of  the  brother,  do  not  seem  to 
me  to  make  against  the  respondent.  There  was  not  much  to  be 
done  in  the  management  of  the  farm,  and  the  fact  that  the  brother 
and  his  wife  resided  in  British  Columbia  does  not  seem  to  make  much 
difference. 

While  there  may  have  been  a good  deal  of  ground  for  doubting 
whether  that  letter  was  a genuine  letter,  the  finding  of  the 
learned  Judge  was  in  favour  of  the  respondents,  and  I do  not  think 
that  an  appellate  Court  should  disturb  it. 

Appeal  dismissed  with  costs. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Re  Halladay  and  City  of  Ottawa. 

Municipal  Corporations — Early  Closing  By-law — Ontario  Shops  Regulation 
Act,  R.S.O.  1897,  ch.  257 — Non-compliance  with  by  Council — Delegation 
of  Duty  to  Clerk. 

The  order  of  Britton,  J.,  14  O.L.R.  458,  quashing  a by-law  passed  by  the 
council  of  the  city  of  Ottawa  providing  for  the  early  closing  by  a class  of 
tradesmen  of  their  shops  in  the  city,  was  affirmed,  upon  the  ground  that 
the  council  had  failed  to  comply  with  the  provisions  of  the  Ontario  Shops 
Regulation  Act,  R.S.O.  1897,  ch.  257;  having,  contrary  to  its  requirements, 
delegated  to  the  clerk  the  duty  of  ascertaining  whether  the  petition  for  the 
by-law  was  properly  signed. 

Appeal  by  the  corporation  of  the  city  of  Ottawa  from  an  order 
of  Britton,  J.,  in  the  Weekly  Court,  reported,  sub  nom.  Halladay  v. 
The  City  of  Ottawa,  14  O.L.R.  458,  quashing  a by-law  passed  by  the 
oity  council,  under  and  by  virtue  of  the  Ontario  Shops  Regulation 
Act,  R.S.O.  1897,  ch.  257,  providing  for  the  early  closing  by  the 
retail  grocers  of  their  shops  in  the  city. 

The  appeal  was  heard  by  a Divisional  Court  composed  of  Mere- 
dith, C.J.C.P.,  MacMahon  and  Teetzel,  JJ.,  on  the  18th  October, 

1907. 

Taylor  McVeity,  for  the  appellants,  contended  that  the  pro- 
visions of  the  statute  were  complied  with,  and  that  petitioners  could 
not  withdraw,  referring  to  Gibson  v.  Township  of  North  Easthope 
(1894),  21  A.R.  504;  S.C.  (1895),  24  S.C.R.  707;  In  re  Canada  Tem- 
perance Act  and  County  of  Kent  (1884),  Cass.  S.C.  Dig.  105,  106; 
In  re  Robertson  and  Township  of  North  Easthope  (1889),  16  A.R.  214. 
J.  R.  Code,  for  Halladay,  the  applicant. 

The  judgment  of  the  Court  was  delivered  at  the  conclusion  of  the 
argument  by  Meredith,  C.J.: — We  think  we  cannot  disturb 
the  order  quashing  the  by-law.  It  is  a rather  violent  interfer- 
ence with  the  rights  of  a body  of  persons  carrying  on  a legitimate 
trade,  and,  as  the  learned  Judge  from  whose  judgment  the  appeal 
is  brought  thought,  strict  compliance  with  the  provisions  of  the  law 
should  be  required  before  there  is  forced  upon  a minority,  if  it  be 
a minority,  the  will  of  the  majority  in  such  a matter. 

5 — VOL.  XV.  O.L.R. 
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The  statute  provides  that  the  condition  precedent  to  the  passing 
of  such  a by-law  shall  be  the  presentation  of  a petition  signed  by 
not  less  than  three-fourths  in  number  of  the  occupiers  of  shops 
within  the  municipality  and  belonging  to  the  class  or  each  of  the 
classes  to  which  the  application  relates:  R.S.O.  1897,  ch.  257, 

sec.  44.  It  provides  that  upon  the  receipt  of  such  a petition,  it 
shall  be  the  duty  of  the  council  within  a month  to  pass  the  by-law 
in  accordance  with  the  prayer  of  the  petition.  Then  sub-sec.  4 of 
sec.  44  provides  for  the  council  making  regulations  as  to  the  form  of 
any  application  to  be  made  under  the  preceding  sub-section — that 
is  the  one  part  of  which  I read — and  as  to  the  evidence  to  be  pro- 
duced respecting  the  proportion  of  persons  signing  the  application, 
and  as  to  the  classification  of  shops  for  the  purposes  of  the  section. 
Then  the  language  is : “ If  the  council  is  satisfied  that  the  applica- 
tion is  signed  by  not  less  than  three-fourths  in  number,  the  by-law 
shall  be  passed.” 

Now,  the  course  which  seems  to  have  been  taken  was  this. 
The  council  sent  the  petition  to  the  clerk,  with  a request  for  a report 
from  him.  The  clerk  entered  upon  some  kind  of  an  investigation, 
whether  it  was  by  hearing  witnesses  is  not  very  clear,  but  apparently 
the  main  thing  that  he  did  was  to  take  the  directory  and  from  it  to 
ascertain  the  number  of  persons  engaged  in  the  business  which  was 
to  be  regulated  by  the  proposed  by-law.  He  then  struck  off  a 
number  of  these,  for  some  reason;  how  he  arrived  at  the  conclusion 
that  these  were  proper  to  be  struck  off  does  not  appear.  He  then 
certified  that  he  had  examined  the  petition,  that  the  petition  was 
signed  by  the  requisite  three-fourths,  and  that  the  by-law  ought  to 
be  passed.  That  apparently  went  to  the  finance  committee;  the 
committee  reported  it,  with  the  opinion  of  the  solicitor  as  to  the 
applications  to  withdraw  by  certain  petitioners,  and  a counter- 
petition, and  the  council  then  passed  the  by-law. 

It  seems  to  me  that  there  was  here  a complete  delegation  by  the 
council  to  the  clerk  of  the  duty  of  ascertaining  whether  this  petition 
was  properly  signed. 

I do  not  say  that  if  what  they  had  done  was  to  refer  the  matter 
to  the  clerk  to  report  as  to  the  facts,  and  he  had  reported  the  evidence 
to  the  council,  and  they  had  then  upon  that  report  exercised  their 
judgment  as  to  whether  the  petition  was  sufficiently  signed,  that 
might  not  have  sufficed ; but  apparently  what  they  did  was  not  to 
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exercise  any  judgment  at  all,  but  to  take  the  judgment  of  the  clerk. 
That,  I think,  was  not  what  the  Legislature  intended,  and  it  seems 
to  me  that  that  alone  is  sufficient  to  warrant  the  quashing  of  this 
by-law. 

Appeal  dismissed. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

McClellan  v.  Powassan  Lumbek  Co. 

Way — Private  Way — Easement — Extinguishment  by  Unity  of  Ownership — Re- 
vival on  Severance — Implied  Reservation — Land  Titles  Act. 

Unity  of  ownership  or  seisin  in  fee  extinguishes  all  pre-existing  easements  or 
private  rights  of  way  over  one  part  of  the  land  for  the  accommodation  of 
another  part;  and  an  easement  so  extinguished  can  only  be  revived  by  a 
fresh  grant,  and  then  the  right  granted  is  of  a new  thing;  the  severance 
again  of  the  land  in  respect  of  which  an  easement  formerly  existed  over  one 
part  for  the  benefit  of  the  other  does  not  per  se  revive  the  extinguished 
easement,  if  the  dominant  part  is  first  granted  and  the  servient  part  re- 
tained by  the  owner  who  made  the  severance. 

Wheeldon  v.  Burrows  (1879),  12  Ch.D.  31,  followed. 

Previous  to  1891  two  adjoining  parcels  of  land  known  as  the  grist  mill  property 
and  the  saw  mill  property  were  in  different  holders,  and  there  was  on  the 
land,  well  defined  on  the  ground,  a road  leading  from  the  highway  to  the 
grist  mill  over  a part  of  the  saw  mill  property.  In  1891  the  two  properties 
became  united  in  the  same  owner,  who  in  1894  conveyed  all  the  land  ex- 
cepting certain  lots,  on  one  of  which  stood  the  grist  mill.  In  the  document 
of  transfer  there  were  no  words  to  indicate  that  any  right  of  way  over  the 
rest  of  the  land  conveyed  was  also  excepted.  The  grist  mill  property 'was 
afterwards  conveyed  to  the  plaintiff,  who  claimed  the  right  to  use  the  road 
over  the  saw  mill  property  as  marked  upon  the  ground: — 

Held,  that  when  the  transfer  of  1894  was  made,  the  road  was  not  a subsisting 
easement  or  right  of  way,  though  it  was  marked  upon  the  ground  as  a 
former  right  of  way,  which  continued  to  be  used  for  the  convenience  of  the 
owner  of  the  whole  property  after  he  became  such  owner;  failing  an  express 
reservation  in  the  transfer  of  1894,  none  was  to  be  implied;  and  the  fact 
that  the  title  to  all  the  lands  in  question  had  been  brought  under  the  Land 
Titles  Act  made  no  difference,  there  being  nothing  in  the  provisions  of  sec. 
26  or  other  sections  to  affect  the  result  in  the  plaintiff’s  favour;  Mabee,  J., 
dissenting. 

Judgment  of  Teetzel,  J.,  reversed. 

An  appeal  by  the  defendants  from  the  judgment  of  Teetzel, 
J.,  in  favour  of  the  plaintiff.  The  action  was  brought  to  recover 
damages  for  injury  caused  to  the  plaintiff’s  property  by  reason  of 
the  defendants  blocking  up  a roadway  claimed  by  the  plaintiff  as 
access  to  and  egress  from  his  grist  mill  property,  and  for  an 
injunction  restraining  the  defendants  from  continuing  the 
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obstructions  placed  by  them  upon  the  alleged  roadway.  The 
facts  are  stated  in  the  judgments. 

The  appeal  was  heard  by  a Divisional  Court  composed  of  Boyd, 
C.,  M acl aren,  J.A.,  and  Mabee,  J.,  on  the  10th  January,  1907. 

E.  D.  Armour,  K.C.,  and  J.  McCurry,  for  the  defendants.  When 
the  mills  were  built  the  road  was  constructed.  The  plaintiff  says 
he  became  entitled  to  use  the  road  as  appurtenant  to  his  mill.  The 
trial  Judge  treated  the  case  as  entirely  dependent  upon  whether 
the  road  was  constructed  when  the  mills  were  built.  The  easement 
was  extinguished  when  the  ownership  and  seisin  of  the  two  parcels 
became  united  in  one  person,  and  did  not  revive  mechanically  upon 
a severance:  Russell  v.  Watts  (1883),  25  Ch.D.  559;  Wheeldon  v. 
Burrows  (1879),  12  Ch.D.  31;  Union  Lighterage  Co.  v.  London 
Graving  Dock  Co.,  [1902]  2 Ch.  557.  This  was  not  shewn  to  be  an 
easement  reasonably  necessary  to  the  enjoyment  of  the  property: 
Ray  v.  Hazeldene,  [1904]  2 Ch.  17.  Milne  could  not  derogate  from 
his  grant. 

W.  Laidlaw,  K.C.,  for  the  plaintiff.  The  doctrine  of  unity  of 
seisin  has  no  application.  The  mortgage  destroys  it.  This  property 
is  under  the  Land  Titles  Act,  and  that  Act  alters  the  whole  law  of 
real  property.  There  is  no  “grant”  of  land  brought  under  the  Act. 
The  transfer  is  subject  to  the  existing  right  of  way.  See  secs.  21  and 
45  of  the  Act,  and  look  at  the  conduct  of  the  parties.  Reference  to 
Bayley  v.  Great  Western  R.W.  Co.  (1884),  26  Ch.D.  434,  447;  Briggs 
v.  Semmens  (1890),  19  O.R.  522;  Israel  v.  Leith  (1890),  20  O.R.  361; 
Birmingham,  etc.,  Banking  Co.  v.  Ross  (1888),  38  Ch.D.  295,  307; 
Gale  on  Easements,  7th  ed.,  p.  486;  Corporation  of  London  v.  Riggs 
(1880),  13  Ch.D.  798. 

Armour,  in  reply,  referred  to  sec.  16,  sub-sec.  4,  of  the  Land 
Titles  Act;  James  v.  Stevenson,  [1893]  A.C.  162,  169. 

October  22.  Boyd,  C.: — As  I view  the  case  of  the  plaintiff,  it 
appears  to  be  one  of  great  hardship,  but,  however  much  disposed  to 
help  him,  relief  can  only  be  given  according  to  law. 

I do  not  regard  the  fact  that  the  title  to  the  lands  in  question 
of  the  plaintiff  and  defendants  has  been  brought  under  the  Land 
Titles  Act,  R.S.O.  1897,  ch.  138,  as  necessitating  a new  application 
of  the  doctrines  and  principles  relating  to  the  ownership  and  enjoy- 
ment of  land.  The  Act  does  not  affect  the  substantive  body  of  law 


XV.] 


ONTARIO  LAW  REPORTS. 


69 


respecting  real  estate,  but  is  framed  with  a view  (as  stated  in  the 
title)  “to  simplify  titles  and  to  facilitate  the  transfer  of  land.” 
Apart  from  the  Act,  the  law  has  been  definitely  settled  by  Wheeldon 
v.  Burrows,  12  Ch.D.  31,  and  the  line  of  decisions  which  follow  and 
apply  its  rules,  that  unity  of  ownership  or  seisin  in  fee  extinguishes 
all  pre-existing  easements  or  private  rights  of  way  over  one  part  of 
the  land  for  the  accommodation  of  another  part.  When  the  whole 
is  in  the  hands  of  one  owner,  he  is  proprietor  of  the  soil,  and  his 
manner  of  using  any  piece  of  it  or  part  of  it  is  an  incident  of  owner- 
ship, and  not  in  any  sense  an  easement.  To  constitute  an  easement 
there  must  be  some  privilege  which  the  owner  of  one  tenement  has 
the  enjoyment  of  in  respect  of  or  over  the  tenement  of  another. 
When  the  ownership  of  the  two  tenements  unites  for  the  same  estate 
in  fee,  the  easement  ceases  entirely,  is  extinguished,  and  it  can  only 
be  revived  or  brought  into  being  again  by  a fresh  grant,  and  then 
the  right  granted  is  of  a new  thing:  see  Goddard  on  Easements, 
6th  ed.,  p.  553. 

The  severance  of  the  land  in  respect  of  which  an  easement  existed 
over  one  part  for  the  benefit  of  the  other  does  not  per  se  revive  the 
extinguished  easement,  if  the  dominant  part  is  first  granted  and  the 
servient  part  retained  by  the  owner  who  made  the  severance.  Such 
is  the  condition  of  the  land  in  question  here,  and  I do  not  read  the 
provisions  of  the  Land  Titles  Act  as  operating  to  a different  result. 

Unity  of  tenure  and  seisin  existed  in  1891.  The  owner  of  the 
whole  conveyed  by  transfer  in  1894  to  Wardell  and  Howard  all  the 
land,  excepting  out  of  said  designation  certain  lots  then  on  the  plan 
filed — one  of  which  lots  was  No.  4.  On  that  lot  stood  the  grist 
mill  owned  by  the  plaintiff,  and  that  lot,  being  retained  by  the  owner 
of  the  whole  after  he  had  disposed  of  the  rest  of  the  tract,  after- 
wards came  to  the  hands  of  the  plaintiff.  In  the  document  of 
transfer  which  excepts  lot  4 there  were  no  words  to  indicate  that  any 
right  of  way  over  the  rest  of  the  land  conveyed  is  also  excepted — 
failing  which  express  reservation,  I think  the  law  forbids  its  im- 
plication. Section  26  of  the  Act  does  not  carry  the  matter  further, 
as  I read  it.  True  it  is  that  there  was  on  the  land  a road  or  means 
of  access  for  waggons,  etc.,  well  defined  on  the  ground,  leading  from 
the  highway  to  the  grist  mill  over  the  open  space  of  land  fronting 
on  the  highway  between  lots  4 and  5,  which  had  been  formed, 
perhaps,  before  the  issue  of  the  patent,  and  was  well  defined  there- 
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D.  C.  after  down  to  the  time  of  unity  of  ownership  and  subsequent  thereto 
1907  down  to  the  present  day.  But  this  right  of  way,  which  subsisted 
McClellan  when  the  grist  mill  and  saw  mill  properties  were  in  different  holders 
Powassan  Prior  1891,  ceased  to  exist  in  that  year,  and  became  extinguished 
Lumber  Co.  in  law.  When  the  transfer  of  1894  was  made,  it  was  not  a “ sub- 
Boyd,  c.  sisting”  easement  or  right  of  way,  though  it  was  marked  upon  the 
ground  as  a former  right  of  way,  which  continued  to  be  used  for 
the  convenience  of  the  owner  of  the  whole  property  after  he  became 
such  owner. 

That  is  not,  I think,  an  existing  or  subsisting  easement  such  as 
the  statute  is  intended  to  conserve,  and  which  it  deals  with  as  an 
outstanding  liability  to  which  the  registered  land  shall  be  subject. 

The  wrhole  matter  is  in  narrow  compass,  and  I am  unable  so  to 
apply  the  Land  Titles  Act  as  to  give  the  plaintiff  the  right  he  claims 
over  this  disputed  road. 

I may  note  that  it  is  not  enough  to  raise  an  implied  reservation, 
that  the  way  is  highly  convenient;  if  it  falls  short  of  being  a way  of 
absolute  necessity,  Wheeldon  v.  Burrows  forbids  any  implication  in 
the  plaintiff’s  favour.  That  seems  to  be  the  present  result  of  the 
cases  which  are  collected  in  Goddard,  pp.  360,  361. 

I think  the  appeal  should  succeed  and  the  action  be  dismissed 
with  costs. 

Maclaren,  J.A.: — When  John  Clark  transferred  to  Milne  and 
Paul  on  the  1st  August,  1888,  lot  No.  4 now  owned  by  the  plaintiff, 
I am  of  opinion  that  they  acquired  the  right  of  way  over  the  strip  of 
land  between  lots  4 and  5 to  the  site  of  the  grist  mill;  but  when,  on 
the  21st  April,  1891,  he  transferred  to  them  the  remaining  17J 
acres,  including  the  strip  between  4 and  5,  then  there  could  be  no 
longer  any  such  easement.  The  transfer  by  Paul  to  Milne  on  the 
6th  January,  1893,  of  his  undivided  half  interest  did  not  operate  any 
change,  and  matters  remained  in  that  condition  until  the  7th 
November,  1894,  when  Milne  transferred  to  Warded  and  Howard 
the  17£  acres,  including  the  strip  in  question. 

If,  before  this  time,  he  had  transferred  lot  No.  4,  the  situation 
would  have  been  quite  different;  but  it  was  not  until  the  11th  May, 
1895,  that  he  transferred  this  lot  to  Paul,  from  whom  the  plaintiff 
acquired  it.  If,  when  he  made  the  transfer  to  Paul,  the  remainder 
of  the  land  had  belonged  to  him,  then  Paul  would  have  acquired  the 
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right  of  way  which  was  then  in  use  and  had  been  for  some  time, 
and  was  quite  apparent. 

I have  tried  to  distinguish  this  case  from  Wheeldon  v.  Burrows, 
12  Ch.D.  31,  but  I regret  to  say  that  I find  myself  unable  to  do  so. 
Milne  not  having  made  any  reservation  of  such  an  easement  in  his 
own  favour  when  he  sold  to  Warded  and  Howard,  the  predecessors 
in  title  of  the  defendant,  none  could  be  implied,  and  when  he  came 
to  sell  to  Paul  he  had  no  such  right,  and  I cannot  find  anything  in  the 
circumstances  or  the  law  that  would  enable  me  to  say  that  the  old 
right  could  in  any  way  be  revived. 

The  law  as  laid  down  in  Wheeldon  v.  Burrows  is  binding  upon  us, 
and  is  now  too  well  established  to  be  questioned  in  any  but  the  high- 
est Court. 

I agree  with  the  Chancellor  as  to  the  effect  of  the  Land  Titles 
Act,  and  cannot  find  anything  in  that  Act  that  will  enable  me  to 
treat  this  case  differently  from  what  I would  a case  where  the 
property  was  held  in  the  ordinary  way  and  transferred  by  ordinary 
conveyances. 

I am,  consequently,  of  the  opinion  that  the  motion  should  be 
allowed  and  the  action  dismissed. 

Mabee,  J.: — This  is  an  appeal  by  the  defendants  from  the 
judgment  of  my  brother  Teetzel,  pronounced  in  favour  of  the 
plaintiff  at  the  trial  at  North  Bay.  The  action  is  for  damages 
caused  to  the  plaintiff’s  property  by  reason  of  the  defendants 
blocking  up  a roadway  claimed  by  the  plaintiff  as  access  to  and 
egress  from  his  grist  mill  property  situate  on  South  River,  and 
for  an  injunction  restraining  the  defendants  from  continuing  the 
obstructions  placed  by  them  upon  this  alleged  roadway. 

For  a proper  understanding  of  the  controversy,  a statement  of 
the  chain  of  title  of  the  plaintiff’s  and  defendants’  properties  is 
necessary. 

On  the  4th  February,  1888,  a Crown  grant  issued  to  John  Clark 
of  the  south  17 J acres  of  lot  22  in  the  13th  concession  of  the  town- 
ship of  Himsworth. 

On  the  1st  August,  1888,  John  Clark  and  wife  transferred  to 
James  A.  Milne  and  John  Paul  part  of  these  lands,  described  as  being 
lot  No.  4 according  to  a plan  made  for  John  Clark  of  a portion  of  the 
said  17 J acres,  “ together  with  one-third  of  the  water  power  or 
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privilege  on  the  South  River  below  the  bridge  on  said  river,  on  the 
line  between  lots  22  and  23,  and  the  privilege  of  providing  a dam 
across  the  said  river  or  the  westerly  branch  thereof,  so  the  water 
may  be  raised  as  high  as  three  feet  above  the  natural  level  of  the 
said  river  (the  cost  of  keeping  the  said  dam  in  repair  to  be  paid  by 
each  party  taking  water  from  it,  according  to  his  share  of  the  water 
power),  and  also  the  right  to  use  the  banks  and  bed  of  the  river,  or 
easterly  branch,  for  the  purpose  of  constructing  and  using  a flume 
or  flumes,  bulkhead  or  bulkheads,  and  other  works  necessary  to 
utilize  the  said  one-third  water  power  and  to  make  a tail  race  from 
the  wheel  or  wheels  of  the  grist  mill  or  other  erections.” 

On  the  21st  April,  1891,  John  Clark  transferred  to  James  B. 
Milne  and  John  Paul  the  said  17J  acres,  excepting  thereout  lots  1, 
4,  6,  and  7,  as  shewn  by  the  aforesaid  plan. 

On  the  6th  January,  1893,  John  Paul  transferred  all  his  one-half 
interest  in  the  lands  covered  by  both  the  above  transfers  to  James 
B.  Milne  with  all  the  rights  and  privileges  connected  with  the  same. 

On  the  7th  November,  1894,  James  B.  Milne  transferred  to 
William  Wardell  and  Samuel  Howard  the  lands  included  in  the 
transfer  from  John  Clark  of  the  21st  April,  1891. 

On  the  11th  May,  1895,  James  B.  Milne  transferred  parcel  No.  4 
back  to  John  Paul,  who,  in  turn,  on  the  9th  November,  1896,  trans- 
ferred to  the  plaintiff. 

On  the  5th  January,  1901,  William  Warded  and  Samuel  Howard 
transferred  to  W.  G.  and  F.  N.  Shaw,  who,  in  turn,  on  the  20th 
April,  1905,  transferred  to  the  defendants. 

Lot  No.  4,  the  parcel  owned  by  the  plaintiff,  has  been  known  as 
the  grist  mid  property,  the  mid  being  located  on  the  north-west 
corner;  the  lands  owned  by  the  defendants  have  been  known  as  the 
saw  mid  property,  upon  which  is  located  a saw  mid  to  the  north  of 
the  plaintiff’s  grist  mid;  and  both  are  upon  the  banks  of  South 
River.  After  the  whole  property  passed  into  the  hands  of  John 
Clark,  he  had  a plan  prepared,  dated  the  18th  June,  1887,  and  the 
subsequent  transfers  have  been  made  with  reference  to  this,  there 
appearing  upon  this  plan  a subdivision  consisting  of  lots  3,  4,  5,  6, 
and  7,  ad  fronting  on  the  road  allowance  between  concessions  12 
and  13,  and  between  lots  4 and  5 there  was  left  a strip  of  land  of 
varying  width,  shewn  upon  the  plan  to  be  1 chain  and  20  links  wide 
at  the  road  allowance,  and  it  is  for  a right  of  way  as  access  to  the 
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grist  mill,  over  this  strip  of  land,  that  the  litigation  arises.  The 
saw  mill  was  built  in  1881,  work  was  commenced  upon  the  grist  mill 
in  1887,  and  it  was  finished  in  1888.  John  Clark  says  that  when  he 
took  up  the  lot  there  was  an  Indian  trail  or  portage  along  the  strip 
that  he  left  between  lots  4 and  5,  which  had  been  used  by  the  Indians 
to  avoid  the  falls  or  rapids  in  the  river,  and  that  he  cleared  this  up 
and  used  it  as  a road  to  reach  the  saw  mill;  that  this  road  was  in 
existence*  in  1887,  when  he  agreed  to  sell  lot  4 for  the  purpose  of  the 
erection  of  a grist  mill  thereupon;  and  he  says  that  Milne  got  the 
water  privileges  upon  the  condition  that  he  would  erect  a grist  mill 
at  the  point  in  question;  that  he  intended  the  old  Indian  trail,  which 
he  had  so  improved  into  a roadway  over  this  open  strip  he  had  left 
upon  his  plan  between  lots  4 and  5,  to  be  used  as  a roadway  to  both 
the  saw  and  grist  mills;  that  it  was  so  used  as  such  road  to  and  from 
the  grist  mill  all  the  time  he  was  there.  He  also  says  that  the  grist 
mill  was  built  at  the  only  point  upon  lot  4 where  the  water  power 
could  be  used;  that  there  wTas  a large  smooth  rock  protruding  upon 
lot  4 from  where  the  grist  mill  stood  right  out  to  the  concession  line, 
and  that  it  was  some  16  or  18  feet  high.  There  was  no  other  road 
to  the  grist  mill  while  Clark  lived  there,  and  a large  quantity  of 
earth  had  been  taken  from  an  adjacent  hill  on  the  concession  and 
drawn  upon  and  spread  over  this  road  to  the  grist  mill  to  make  it 
more  passable.  The  learned  Judge  has  found  that  there  was  a 
defined  roadway  visible  and  evident,  as  the  track  or  course  used  by 
the  owners  of  both  the  saw  and  grist  mills  from  the  concession  road 
to  these  respective  mills,  and  that  it  continued  from  the  time  it  was 
laid  out  by  Clark,  until  interfered  with  by  the  defendants,  and  I 
think  there  is  abundant  evidence  to  support  such  finding. 

It  seems  clear  that  upon  the  facts  existing  at  the  date 
of  the  transfer  from  John  Clark  to  Milne  and  Paul,  the 
latter  acquired  the  right  of  access  to  the  mill  site  at  the 
rear  of  lot  4 over  this  open  strip,  upon  which  the  road  in 
question  was  situate  between  lots  4 and  5;  this  user  was 
acquiesced  in  by  Clark,  and  he  says  that  was  the  only  natural  outlet 
to  the  mill,  and  it  never  occurred  to  him  that  any  sane  man  would 
ever  think  of  shutting  that  road  up.  It  is  then  argued  for  the  de- 
fendants that  the  title  to  the  remaining  17£  acres  having  vested  in 
Milne  and  Paul  by  the  transfer  of  the  21st  April,  1891,  this  unity  of 
possession  destroyed  this  right  of  access;  and,  the  transfer  from 
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Milne  to  Wardell  and  Howard  of  the  property  now  vested  in  the 
defendants,  including  this  open  strip  between  lots  4 and  5,  containing 
no  reservation  of  such  right,  the  same  cannot  be  asserted  against 
the  defendants,  and  there  can  be  no  such  implied  reservation. 

There  is  no  doubt  that  when  the  servient  and  dominant  tene- 
ment are  united  in  the  same  owner,  the  easement,  unless  it  is  one  of 
necessity,  is  extinguished;  if  within  the  latter  class,  it  is  suspended 
only  while  the  unity  of  possession  continues,  and  when  -the  tene- 
ments are  again  severed  it  revives. 

The  question  as  to  whether  this  right  of  way  is  a necessity  to 
lot  4 has  not  been  determined ; evidence  was  tendered  as  to  this,  but 
upon  objection  being  taken  at  the  trial  it  was  excluded  as  not  being 
material  to  the  issue  presented  by  the  pleadings.  It  was  contended 
that  the  unity  of  possession  did  not  operate  to  extinguish  the  ease- 
ment, because  there  were  outstanding  mortgages  against  both 
tenements.  It  has  been  held  in  the  United  States  that  where  the 
dominant  and  servient  tenements  vested  in  the  same  person  under 
separate  mortgages,  there  was  no  extinguishment  of  the  easement 
before  foreclosure  of  both  mortgages:  Ritger  v.  Parker  (1851),  8 
Cush.  145.  I think,  however,  this  has  no  application  in  this  case, 
as  these  lands  being  under  the  Land  Titles  Act,  the  outstanding 
incumbrances  under  that  statute  are  charges  only  upon  the  land, 
and  are  not  grants  or  conveyances  of  any  estate. 

There  is  no  doubt  that  since  Wheeldon  v.  Burrows , 12  Ch.D.  31, 
it  has  been  well  settled  law  that  upon  the  severance  of  the  tenements, 
even  though  connected  by  some  apparent  sign  of  servitude,  there 
can  be  no  reservation  by  implication  in  favour  of  the  dominant 
tenement,  except  of  necessity,  and  it  is  therefore  contended  that, 
there  being  no  right  of  way  reserved  in  favour  of  the  grist  mill 
property  over  the  other  portion  of  the  lands,  upon  the  transfer  of 
the  latter  the  same  ceased  to  exist. 

I think,  however,  even  if  the  law  as  settled  by  Wheeldon  v. 
Burrows  has  any  application  to  the  position  of  matters  arising  when 
land  is  brought  under  the  operation  of  the  Land  Titles  Act,  that  the 
conveyances  under  which  the  defendants  claim,  and  dating  back  to 
the  7th  November,  1894,  when  the  tenements  were  severed,  contain 
a sufficient  reservation.  These  conveyances  all  cover  the  south 
17^  acres  as  shewn  on  the  plan,  “excepting  out  of  the  said  descrip- 
tion lots  Nos.  . . . 4 . . .,  as  shewn  on  the  plan.”  This  exception, 
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I think , includes  all  the  appurtenances  and  easements  attaching  to 
lot  4.  The  original  conveyance  or  transfer  of  this  lot  had  the  effect 
of  conferring  upon  the  transferee  the  fee  simple  in  the  land  “ to- 
gether with  all  rights,  privileges,  and  appurtenances  belonging  or 
appurtenant  thereto:”  sec.  45;  and  I think  the  exception  of  the  lot 
must  be  read  as  excepting  or  reserving  all  that  the  Act  conferred 
upon  the  registration  of  the  former  conveyance.  Then  sec.  45  of 
the  Land  Titles  Act  (R.S.O.  1897,  ch.  138),  declares  that  the  transfer 
shall  confer  upon  the  transferee  an  absolute  title  in  the  land  trans- 
ferred, subject  as  follows:  (sub-sec.  2)  “to  such  liabilities,  rights, 
and  interests,  if  any,  as  are  by  this  Act  declared  for  the  purposes  of 
the  Act  not  to  be  incumbrances,  unless  the  contrary  is  expressed  on 
the  register.”  Then,  turning  to  sec.  26  of  the  Act,  it  is  declared  that 
all  registered  land  shall,  unless  the  contrary  is  expressed  on  the 
register,  be  deemed  to  be  subject  (sub-sec.  3)  “to  any  public  high- 
way, any  right  of  way,  watercourse  and  right  of  water,  and  other 
easements;”  and  the  last  sub-section  of  sec.  26  provides  that  if  the 
applicant  desires  his  certificate  of  title  to  be  free  from  the  operation 
of  the  above  sub-sec.  3,  his  application  shall  so  state,  and  the  in- 
vestigation shall  proceed  accordingly.  Now,  attached  to  the  cer- 
tificate of  ownership  of  Shaw  Bros.,  the  transferors  to  the  defendants, 
and  signed  by  the  local  Master  of  Titles,  is  a certificate  to  the  effect 
that  by  transfer  of  the  30th  April,  1905,  Shaw  Bros,  had  transferred 
the  within  parcel  to  the  defendants,  and  that  they  were  the  owners, 
subject,  among  other  things,  to  the  provisions  of  sec.  26  of  the  Act. 
“The  within  parcel”  mentioned  in  this  certificate  is  the  description 
I have  referred  to,  viz.,  the  whole  17 J acres,  excepting  thereout 
lot  4.  It  would  seem,  therefore,  that  the  defendants  did  not  cause 
the  inquiry  provided  for  by  sec.  26  to  be  set  on  foot,  and  that  they 
took  title  subject  to  all  easements  upon  or  over  the  land. 

In  this  view  of  the  matter,  the  defendants  were  in  the  wrong  in 
obstructing  this  right  of  way  in  the  manner  found  by  the  learned 
trial  Judge.  I think  the  disposition  made  of  the  defendants’ 
counterclaim  entirely  proper,  and  the  appeal  must  be  dismissed  with 
costs. 

Had  it  been  necessary  to  prove  the  way  one  of  necessity,  the 
plaintiff  should  have  had  a new  trial,  as  asked  by  Mr.  Laidlaw,  to 
afford  her  an  opportunity  of  establishing  that  fact. 
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[IN  CHAMBERS.] 

Re  Drink  water  and  Kerr. 

Costs — Sale  Proceedings  on  Mortgage — Taxation — Proper  Officer — Taxing 

Officer — Local  Master — Local  Registrar — R.S.O.  1897,  ch.  121,  sec.  30. 

A local  registrar  is  not  one  of  “the  taxing  officers  of  the  Supreme  Court  of 
Judicature  ” mentioned  in  R.S.O.  1897,  ch.  121,  sec.  30,  and,  if  he  is  not  a 
local  master,  has  no  jurisdiction,  under  that  section, to  tax  mortgagees’  costs 
of  sale  proceedings. 

This  was  an  appeal  from  the  taxation  by  the  local  registrar  at 
Cobourg  of  a mortgagee’s  costs  of  sale  proceedings. 

The  appeal  was  argued  in  Chambers  on  the  18th  of  July,  1907, 
before  Mabee,  J. 

A.  C.  McM aster,  for  the  appeal. 

F.  M.  Field,  contra. 

September  24.  Mabee,  J. : — The  only  point  argued  was  whether 
that  officer  had  jurisdiction  to  tax  the  bill  in  question. 

An  appointment  to  tax  was  issued  on  June  26th  and  signed  by 
the  officer  styling  himself  “ Local  Registrar  and  taxing  officer  of  the 
High  Court  of  Justice  at  Cobourg.” 

Upon  the  opening  of  the  matter  before  him,  objection  was  taken 
by  the  solicitor  appearing  for  the  assignee  for  the  benefit  of  creditors 
of  the  mortgagor,  that  the  local  registrar  at  Cobourg  had  no  jurisdic- 
tion to  proceed  with  the  taxation.  This  objection  was  overruled 
and  the  taxation  was  proceeded  with  under  protest.  Again,  at  the 
conclusion  of  the  taxation,  formal  objections  were  filed,  the  first 
of  which  was  a renewal  of  the  objection  to  jurisdiction,  which  was 
disposed  of  by  the  officer  as  follows:  “I  hold  that  under  R.S.O., 
ch.  121,  sec.  30,  I have  jurisdiction  to  tax  the  said  costs,  it  appar- 
ently being  optional  at  the  instance  of  any  party  interested  to  have 
such  taxation  before  the  Local  Master  or  the  taxing  officer.”  The 
section  of  the  statute  referred  to  is  as  follows:  “The  mortgagee’s 
costs  may,  without  an  order,  be  taxed  by  one  of  the  taxing  officers 
of  the  Supreme  Court  of  Judicature,  or  by  the  local  master,  at  the 
instance  of  any  party  interested.” 

Section  131  of  the  Judicature  Act  gives  authority  for  the  appoint- 
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ment  of  two  or  more  taxing  officers  for  the  Supreme  Court  of  Judica- 
ture, and  these  are  the  officials  referred  to  in  the  above  sec.  30  of 
ch.  121.  Under  Rule  84,  the  local  registrar  is  made  a local  taxing 
officer,  but  this  is  a taxing  officer  of  the  High  Court  of  Justice, 
and  not  a taxing  officer  of  the  Supreme  Court  of  Judicature,  and 
it  is  one  of  the  taxing  officers  of  the  Supreme  Court  of  Judicature 
that  is  given  the  authority  to  tax  under  sec.  30,  and  not  a taxing 
officer  of  the  High  Court  of  Justice.  Of  course  the  local  master  at 
Cobourg  had  jurisdiction  under  the  section,  but  the  local  registrar 
is  not  the  local  master  there.  Rule  85  cannot  assist,  as  there  was 
no  action  pending  in  the  office  of  the  local  taxing  officer. 

It  seems  to  me,  there  is  no  way  of  getting  over  the  objection  to 
jurisdiction — there  was  no  waiver  of  it,  and  the  facts  shew  that  the 
appellant  proceeded  with  the  taxation  subject  to  his  initial  objection, 
and  was  always  insisting  upon  it. 

In  the  bill  is  a charge  for  obtaining  an  order  from  the  county 
Judge  for  taxation  under  R.S.0. 1897,  ch,  174,  sec.  36.  This  order 
was  not  filed  with  the  papers  before  me,  and  the  taxation  shews  that 
the  costs  of  obtaining  the  order  were  disallowed,  the  officer’s  reason 
being  given  as  follows:  “I  disallowed  all  charges  relating  to  the 
obtaining  from  the  County  Judge  of  an  order  for  taxation,  deeming 
it  unnecessary  in  view  of  the  jurisdiction  conferred  upon  me  directly 
by  the  statute  R.S.O.,  ch.  121,  sec.  30.” 

The  question  of  the  jurisdiction  of  the  County  Judge  to  make  an 
order  under  sec.  36  of  ch.  174  was  not  argued  before  me,  and  counsel 
for  the  respondent  did  not  attempt  to  uphold  the  taxation  by  virtue 
of  the  order. 

I do  not  deal  with  the  merits  of  the  objections  to  the  items  of  the 
bill  in  question. 

In  my  view  it  is  clear  the  Local  Registrar,  had  no  jurisdiction 
to  tax  the  bill,  and  the  appeal  must  be  allowed.  I can  find  no  good 
reason  for  withholding  costs  to  the  appellant. 

Appeal  allowed  with  costs. 
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[MABEE,  J.] 

The  Dominion  Express  Co.  y.  The  Corporation  of  the 
Town  of  Niagara. 

Assessment  and  Taxes — “ Business  Assessment ” — Land  occupied  mainly  for  the 
business  of  the  party  assessed — 4 Edw.  VII.  ch.  23,  sec.  10,  (0.). 

The  plaintiffs,  an  express  company,  agreed  with  a navigation  company, 
which  carried  passengers,  mails  and  all  kinds  of  freight  and  had  wharf  accom- 
modation in  the  defendant  municipality,  that  the  agent  of  the  company 
should  act  as  agent  of  the  former  company  during  the  season  of  navigation. 
The  plaintiffs  paid  part  of  the  salary  of  the  agent  and  his  clerk  and  used 
the  wharf  premises  which  were  assessed  to  the  navigation  company  : — 

Held,  that  the  land  was  not  used  by  the  express  company  “ mainly  for  the 
purpose  of  their  business’’  and  that  they  were  not  liable  to  be  assessed  for 
a “ Business  assessment”  under  the  provision  of  4 Edw.  VII.  ch.  23,  sec. 
10,  (O).. 

Held,  also,  that  the  question  whether  the  amount  of  the  assessment  was 
excessive  could  not  be  raised  in  this  action  but  was  for  the  Court  of 
Revision. 

This  was  an  action  for  a declaration  that  certain  assessments 
attempted  to  be  made  against  the  plaintiffs  by  the  defendants  for  • 
the  years  1905  and  1906  were  void  and  illegal,  and  for  an  injunction 
restraining  them  from  levying  or  otherwise  seeking  to  collect  the 
taxes  claimed  by  them  as  a business  assessment. 

The  action  was  tried  at  Toronto  on  the  24th  of  September,  1907' 
before  Mabee,  J.,  without  a jury. 


Shirley  Denison , for  the  plaintiffs. 

A.  C.  Kingstone,  for  the  defendants. 

September  25.  Mabee,  J. : — The  material  facts  of  this  case  may 
be  regarded  as  found  as  follows : — 

An  agreement  was  on  foot  prior  to  1905  between  the  Dominion 
Express  Co.  and  the  Niagara  Navigation  Co.  whereby  the  agent  of 
the  Navigation  Co.  at  Niagara  acted  during  the  navigation  season 
as  the  agent  of  the  Express  Co.,  each  paying  one-half  his  salary  from 
May  to  November;  during  the  remaining  months  of  the  year  he  was 
paid  by  the  Navigation  Co.  His  clerk  was  paid  in  the  same  pro- 
portion, except  that  he  was  not  in  the  employ  of  the  Navigation  Co. 
except  when  the  boats  were  running. 

Goods  to  be  carried  by  express  were  received  at  Niagara  by  the 
agent,  acting  for  the  Express  Co.,  who  used  part  of  the  office  of  the 
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Navigation  Co.  The  great  bulk  of  these  goods  consisted  of  fresh 
fruit  in  transit  from  Niagara  to  Toronto.  Express  way-bills  were 
issued ; the  express  charges  were  divided  between  the  two  companies 
upon  the  basis  of  various  scales  dependent  upon  the  destination  of 
the  shipments.  A large  number  of  trucks  were  used.  These  were 
the  property  of  the  Express  Co.  When  not  in  use  they  stood  upon 
a portion  of  the  Navigation  Co.’s  wharf  that  was  found  to  be  the 
most  convenient.  The  Navigation  Co.  handled  all  kinds  of  freight, 
carried  passengers  and  the  mails.  The  bulk  of  the  fruit  is  shipped 
during  August  and  September,  some  small  shipments  during  July, 
and  possibly  the  latter  part  of  June,  and  some  in  October.  There 
is  no  part  of  the  premises  that  the  Express  Co.  has  the  exclusive 
right  to.  They  pay  no  rent  for  the  use  of  the  wharf  or  landing. 
During  the  fruit  season  the  bulk  of  the  goods  are  carried  by  the 
Express  Co.,  but  as  to  earnings  of  the  two  companies,  if  passengers 
are  included,  that  of  the  Navigation  Co.  greatly  exceeds  that  of  the 
Express  Co.  for  the  whole  season  of  navigation.  The  wharf  and 
premises  are  assessed  to  the  Navigation  Co.,  and  this  wharf  and 
premises  are  used  indiscriminately  by  both  companies  for  the  purpose 
of  their  business,  that  of  the  Navigation  Co.  in  all  its  branches  con- 
siderably exceeding  that  of  the  Express  Co.,  taking  the  season  as  a 
whole — that  is,  from  the  opening  to  the  close  of  navigation. 

The  question  involved  in  this  action  is  whether  the  plaintiffs 
are  liable  to  assessment  for  business  tax  under  the  provisions  of 
4 Edw.  VII.  ch.  23,  sec.  10. 

Under  the  provisions  of  this  enactment,  an  express  company 
carrying  on  business  in  connection  with  steamboats,  and  occupying 
or  using  land,  may  be  assessed  for  a sum,  to  be  called  “Business 
Assessment,”  where  “such  land  is  occupied  or  used  mainly  for  the 
purpose  of  its  business”:  sub-sec.  (c). 

The  plaintiffs  were  assessed  under  this  head  at  $1,800  for  1905 
and  1906.  It  is  clear  that  the  plaintiffs  occupy  or  use  land  in  the 
town  of  Niagara,  but  is  that  land  so  occupied  and  used  by  them 
mainly  for  the  purpose  of  their  business?  I think  it  is  clear  from 
the  evidence  that  the  use  of  this  wharf  and  premises  during  the  sea- 
son is  mainly  for  the  purpose  of  the  business  of  the  Navigation  Co., 
and  not  for  the  business  of  the  Express  Co.  The  words  “occupied 
or  used  mainly  for  the  purpose  of  its  business,”  in  sub-sec.  (c)  of  sec. 
10,  relate  only  to  express  companies  carrying  on  business  in  con- 
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nection  with  railways,  steamboats  or  sailing  vessels,  and  not  to  the 
corporations  mentioned  in  the  earlier  part  of  the  sub-section,  and 
it  seems  to  me  that  before  the  municipality  can  tax  the  Express  Co. 
under  the  head  of  “Business  Assessment”  it  must  shew  that  the 
main  use  to  which  the  land  in  question  is  put  is  for  the  purpose  of 
the  business  of  the  Express  Co.,  and,  in  my  view,  this  has  not  been 
done,  and  is  not  the  fact. 

This  statute  is  to  be  read  strictly,  and  it  must  be  clear  that  the 
right  of  the  municipality  to  tax  arises:  In  re  Micklethwait  (1855) T 
11  Ex.  452;  Tennant  v.  Smith,  [1892]  A.C.  150. 

Some  evidence  was  given  to  the  effect  that  in  any  event  the 
amount  of  the  assessment  was  excessive.  I ruled  at  the  trial  that 
this  could  not  be  raised  in  this  action,  but  was  for  the  court  of  re- 
vision. 

The  plaintiffs  ask  for  a declaration  that  the  assessments  at- 
tempted to  be  made  against  them  for  the  years  1905  and  1906  are 
void  and  illegal,  and  an  injunction  restraining  the  defendants  from 
levying  or  otherwise  seeking  to  collect  the  taxes  claimed  by  them 
in  respect  to  such  business  assessment,  and  I think  they  are  entitled 
to  the  relief. 

Judgment  for  plaintiffs  as  prayed,  with  costs  of  action. 


G.  A.  B. 
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[DIVISIONAL  COURT.] 

Maxon  v.  Irwin. 

Bills  of  Exchange  and  Promissory  Notes — Erasure  of  Word  “ Renewal ” — Ma- 
terial Alteration — “Approval” — Holder  in  Due  Course — “Tenor” — R.S.C. 

1906,  ch.  119,  sec.  145. 

By  the  proviso  to  sec.  145  of  the  Bills  of  Exchange  Act,  R.S.C. , ch.  119,  “where 
a bill  has  been  materially  altered,  but  the  alteration  is  not  apparent,  and 
the  bill  is  in  the  hands  of  a holder  in  due  course,  such  holder  may  avail 
himself  of  the  bill,  as  if  it  had  not  been  altered,  and  may  enforce  payment 
according  to  its  original  tenor.” 

The  defendant  gave  N.  a promissory  note  intended  as  a renewal  of  and  to 
retire  a former  note  for  the  same  amount  which  N.  had  discounted  at  a bank. 
When  the  defendant  made  the  note,  the  word  “renewal”  was,  at  his  instance, 
written  near  the  lowrer  left-hand  corner.  N.  erased  the  word  “renewal,” 
the  erasure  not  being  apparent  without  the  use  of  a magnifying  glass,  and 
discounted  the  note  with  the  plaintiffs  without  taking  up  the  original  note, 
which  the  defendant  had  to  pay.  In  an  action  on  the  renewal  note: — 
Held,  that  the  alteration  not  being  apparent  and  the  plaintiffs,  having  taken 
a note  complete  and  regular  on  its  face  in  good  faith  and  for  value  without 
actual  notice,  they  were  “holders  in  due  course”  and  entitled  to  recover  the 
amount  according  to  the  original  tenor,  the  word  “renewal”  not  forming 
part  of  the  contract  to  pay. 

Per  Falconbridge,  C.J.: — The  erasure,  although  not  that  of  a word  forming 
part  of  the  contract,  was  material. 

This  was  an  appeal  from  the  fifth  division  court  in  the  county 
of  Essex. 

The  action  was  tried  on  the  20th  of  June,  1907,  before  His  Honour 
Judge  Clement,  junior  Judge  of  the  county,  without  a jury. 

W . T . Easton , for  the  plaintiffs. 

A.  R.  Bartlett , for  the  defendant. 

The  facts  as  found  by  the  trial  Judge  are  set  out  in  the  judgment 
of  the  Chief  Justice  in  the  Divisional  Court. 

The  learned  county  Judge,  in  giving  judgment,  after  stating  the 
facts,  as  set  out,  held  that  the  erasure  of  the  word  “ renewal’ ’ was 
a material  alteration,  and  being  made  without  the  assent  of  the 
defendant  the  note  was  thereby  voided,  but  that  the  plaintiffs 
were  holders  in  due  course,  and  the  alteration  not  being  apparent, 
they  could  avail  themselves  of  the  proviso  to  sec.  145  of  the 
Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  and  might  enforce 
payment  of  it  according  to  its  original  tenor. 

A motion  was  made  on  behalf  of  the  defendant  to  set  aside  the 
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judgment  for  the  plaintiffs  and  to  enter  one  for  the  defendant,  or 
for  a new  trial. 

On  the  5th  August,  1907,  the  learned  Judge  delivered  judg- 
ment in  which  he  held  that  the  effect  of  the  proviso  to  sec.  145  was 
not  that  the  maker  of  the  note  should  be  in  a worse  position  than 
he  put  himself  in  when  he  signed  the  note  ; but  to  the  extent  that 
he  had  made  himself  liable  he  should  continue  liable  notwithstand- 
ing a material  alteration,  and  that  the  plaintiffs  could  recover  on 
it  according  to  its  original  tenor ; but  that  if  the  note  had  been 
offered  to  them  in  its  original  form  with  the  word  “renewal”  on  it, 
they  would  have  been  affected  with  notice  of  an  outstanding 
original  note,  which  would  prevent  them  becoming  holders  in  due 
course  ; and  he  dismissed  the  action  with  costs,  referring  to  Cun- 
nington  v.  Peterson  (1898),  29  O.R.  346;  Scholfield  v.  The  Earl  of 
Londesborough,  [1896]  A.C.  514  ; and  Falconbridge  on  Banking  and 
Bills  of  Exchange,  p.  583  et  seq. 

From  this  judgment  the  plaintiffs  appealed  to  a Divisional  Court, 
and  the  appeal  was  heard  on  the  25th  of  September,  1907,  before 
Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ. 


On  the  opening  of  the  appeal,  objection  was  taken  that  the 
judgment  was  given  on  the  5th  of  August  and  the  appeal  was  not 
set  down  until  the  22nd  of  August,  and  was  consequently  not  in 
time  under  sec.  158  of  the  Division  Courts  Act,  R.S.O.  1897,  ch.  69, 
but  it  appeared,  that  although  the  judgment  was  dated  on  the  5th 
of  August  it  was  not  handed  to  the  clerk  of  the  division  court 
until  the  10th  of  August,  and  that  the  parties  had  been  notified 
later. 

J . H.  Rodd,  for  the  appeal.  There  was  no  material  alteration 
of  the  note.  Materiality  is  a question  of  law  and  must  be  deter- 
mined by  reference  to  the  contract  itself,  without  regard  to  surround- 
ing circumstances:  Vance  v.  Lowther  (1876),  1 Ex.D.  176,  at  p.  178, 
followed  in  Re  Commercial  Bank  of  Manitoba,  La  Banque 
d’ H ochelaga’ s Case  (1894),  10  Man.  L.R.  171.  Here  the  con- 
tract itself  is  in  no  way  affected  by  the  erasure  of  the  word. 
It  is  still  the  same  promise  to  pay.  Marginal  alteration  of  a note 
is  not  material:  Garrard  v.  Lewis  (1882),  10  Q.B.D.  30;  and  this  is 
a much  stronger  case.  Suffell  v.  The  Bank  of  England  (1882),  9 
Q.B.D.  555,  is  quite  distinguishable,  and  the  distinction  between  a 
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Bank  of  England  note  and  an  ordinary  promissory  note  is  pointed 
out  in  the  judgment.  If  the  alteration  is  material,  then  the  plain- 
tiffs are  protected  upon  the  facts  as  found,  by  sec.  145  of  the  Bills 
of  Exchange  Act,  R.S.C.  1906,  ch.  119:  Cunnington  v.  Peterson,  29 
O.R.  346.  The  learned  county  Judge  confused  tenor  with  considera- 
tion, and  so  Scholfield  v.  The  Earl  of  Londesborough,  [1896]  A.C.  514, 
does  not  apply,  because  there  the  amount  of  the  note  was  changed, 
and  so  the  contract  itself  was  changed  from  its  original  tenor. 
Here  the  word  indicative  of  the  consideration  for  which  the  note 
was  given  was  erased,  but  the  original  tenor  of  the  contract 
remained. 
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A.  H.  Clarke,  K.C.,  contra.  The  trial  Judge  found  that  when 
the  note  was  given  the  word  “ renewal”  was  written  upon  it  at  the 
lower  left-hand  corner,  the  intention  being  to  renew  an  original  note 
then  in  the  hands  of  a third  party.  The  payee,  instead  of  delivering 
the  renewal  note  to  the  holder  of  the  original,  discounted  it  with  the 
plaintiffs,  the  word  “ renewal”  having  been  first  erased.  That  was 
a material  alteration  which  voided  the  note,  unless  the  plaintiffs  were 
protected  by  the  proviso  to  sec.  145  of  the  Bills  of  Exchange  Act. 
As  to  materiality,  see  cases  cited  in  Falconbridge  on  Banking  and 
Bills  of  Exchange,  pp.  582  to  587;  Am.  and  Eng.  Encyc.  of  Law, 
2nd  ed.,  vol.  2,  p.  235;  Wilson  v.  Lockhart  (1907),  10  O.W.R.  148, 
at  p.  156.  The  proviso  mentioned  (the  alteration  not  being  appar- 
ent) enabled  the  plaintiffs  to  avail  themselves  of  the  note  as  if  it  had 
not  been  altered,  and  to  enforce  payment  according  to  its  original 
tenor.  If  not  altered  the  plaintiffs  would  have  taken  the  note  with 
notice  that  it  was  a renewal,  which  would  put  them  upon  inquiry 
as  to  the  true  facts,  viz.,  that  the  original  was  still  outstanding  and 
unpaid,  and  then  refraining  from  inquiry  would  disentitle  them  to 
claim  as  “a  holder  in  due  course:”  see  sec.  56  as  to  meaning  of 
“holder  in  due  course”:  Jones  v.  Gordon  (1877),  L.R.  2 App.  Cas. 
616,  at  pp.  629, 635;  and  it  is  only  such  rights  as  they  would  have  had 
if  the  note  had  been  taken  without  alteration,  that  the  proviso  to 
sec.  145  gives  them.  As  to  effect  of  renewal,  see  Falconbridge  on 
Banking  and  Bills  of  Exchange,  577;  Maclaren  on  Bills,  Notes  and 
Cheques,  3rd  ed.,  320;  Norris  v.  Aylett  (1809),  2 Campbell  329. 


October  4.  Falconbridge,  C.J.: — The  objection  to  the  appeal 
will  be  overruled  for  the  reasons  to  be  given  by  my  brother  Riddell. 
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The  facts  are  sufficiently  stated  as  follows  in  the  judgment  of 
the  learned  Judge  appealed  from: 

“Some  time  in  1905,  the  defendant  gave  to  Norman  Dawson  & 
Co.  his  promissory  note  for  $101  as  accommodation  to  that  firm. 
Norman  discounted  the  note  at  a bank  at  Kingsville  and  obtained 
the  proceeds. 

“On  30th  January,  1906,  the  note  being  due,  or  nearly  so, 
Norman  went  to  defendant,  and  stating  that  he  was  unable  at  present 
to  take  up  the  note,  asked  defendant  to  renew  it  for  a month. 
Defendant  agreed  to  do  so,  and  by  his  instructions,  his  daughter 
wrote  a second  note  for  $101  dated  30th  January,  1906,  and  the 
defendant  signed  it,  but  not  until  the  daughter  had  by  his  instruc- 
tions written  upon  the  note  near  the  lower  left-hand  corner,  and  in 
the  vacant  space  after  the  printed  word  ‘due/  the  word  ‘ renewal. ’ 

“This  is  the  note  sued  on.  Norman  took  this  second  note  to 
the  plaintiffs  and  discounted  it  with  them  and  received  the  proceeds, 
but  before  doing  so  he  by  some  process  removed  the  written  word 
‘renewal’  so  that  the  alteration  was  not  ‘apparent’;  though  after 
hearing  the  evidence,  and  having  one’s  attention  directed  to  the 
place  where  the  word  was  stated  to  have  been  written,  one  may 
observe  slight  indications  of  disturbance  of  the  surface  of  the  paper, 
and,  by  the  use  of  a strong  glass,  see  some  traces  of  erasure.  Norman 
soon  afterward  absconded,  and  the  defendant  has  been  compelled 
to  pay  the  original  note.” 

The  first  point  to  be  decided  is  whether  the  alteration  in  question 
is  a material  one.  If  it  is  not  the  plaintiffs  are  entitled  to  succeed. 
It  is  quite  true  that  the  erasure  of  the  word  “renewal ” in  the  margin 
of  the  note  now  sued  on  is  not  an  alteration  of  any  part  of  the  con- 
tract to  pay;  and  it  is  argued  on  behalf  of  the  plaintiffs  that,  as  the 
alteration  is  not  material  to  the  contract,  it  is  therefore  not  a material 
alteration  and  does  not  avoid  the  contract.  I have  not,  however, 
been  able  to  bring  myself  to  agree  with  this  contention. 

The  leading  case  on  the  subject  of  material  alterations  in  a docu- 
ment is  Pigot’s  Case  (1614),  11  Co.  (27  a),  in  which  it  is  laid  down 
“that  when  any  deed  is  altered  in  a point  material,  by  the  plaintiff 
himself,  or  by  any  stranger,  without  the  privity  of  the  obligee,  be  it 
by  interlineation,  addition,  rasing,  or  by  drawing  of  a pen  through 
a line,  or  through  the  midst  of  any  material  word,  that  the  deed 
thereby  becomes  void.”  In  Master  v.  Miller  (1791),  4 T.R.  320, 
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it  was  decided  that  a similar  rule  is  applicable  to  negotiable  in- 
struments and  other  documents  not  under  seal. 

As  pointed  out  by  Lord  Denman,  C.J.,  in  Davidson  v.  Cooper 
(1844),  13  M.  & W.  343,  “the  strictness  of  the  rule  on  this  subject, 
as  laid  down  in  Pigot’s  Case,  can  only  be  explained  on  the  principle 
that  a party  who  has  the  custody  of  an  instrument  made  for  his 
benefit,  is  bound  to  preserve  it  in  its  original  state.  It  is  highly 
important  for  preserving  the  purity  of  legal  instruments  that  this 
principle  should  be  borne  in  mind,  and  the  rule  adhered  to,”  p.  352. 

The  cases  on  material  alterations  were  very  fully  discussed 
by  the  Court  of  Appeal  in  Suffell  v.  The  Bank  of  England  9 
Q.B.D.  555.  The  alteration  in  question  there  was  the  changing  of 
the  number  of  a Bank  of  England  note,  and  the  decision  of  the  case 
turned  on  whether  such  an  alteration  was  material.  It  can  hardly 
be  argued,  that  the  changing  of  the  number  altered  the  contract  to 
pay  which  the  note  represented,  any  more  than  the  erasure  of  the 
word  “renewal”  in  the  present  case  altered  the  contract  to  pay. 
It  was  argued  in  that  case,  as  in  this  case,  that  an  alteration  to  be 
material  must  be  material  to  the  contract,  but  the  Court  (Jessel, 
M.R.;  Brett,  L.J.;  Cotton,  L.J.)  refused  to  lay  down  any  such  hard 
and  fast  limitation  of  the  general  rule.  It  was  held  that  the  altera- 
tion in  question  was  material,  on  the  ground  that  the  number  was 
considered  by  the  bank  as  of  some  importance  and  that  it  had  a 
certain  utility  in  preventing  fraud  and  in  tracing  or  identifying  lost 
and  stolen  notes,  etc. 

The  fact  that  the  note  was  a Bank  of  England  note  was  doubtless 
a determining  circumstance  in  regard  to  the  materiality  of  the  num- 
ber, but  there  seems  to  be  no  reason  why  Bank  of  England  notes 
should  be  treated  as  sui  generis  and  why  it  should  not  be  permissible 
in  any  case  to  examine  all  the  circumstances,  in  order  to  determine 
whether  a particular  part  of  an  instrument  is  material. 

Brett,  L.J.,  at  p.  568,  suggests,  by  way  of  a general  rule,  that  any 
alteration  of  any  instrument  is  material  which  alters  the  business 
effect  of  the  instrument,  if  used  for  any  ordinary  business  purpose 
for  which  such  an  instrument  or  any  part  of  it  is  used.  Cotton, 
L.J.,  at  p.  572,  points  out  that  the  judgment  in  Master  v.  Miller  is 
based  not  on  the  alteration  of  the  contract,  but  on  the  alteration  of 
the  instrument,  so  that  it  is  no  longer  to  be  considered  as  the  same 
instrument. 
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Perhaps  the  case  most  apposite  to  the  present  one  is  that  of 
Knill  v.  Williams  (1809),  10  East  431  (cited  by  Cotton,  L.J.),  where 
the  only  alteration  in  the  note  was  the  addition  to  “ value  received  ” 
of  the  words  “for  the  good-will  of  the  lease  and  trade  of  Mr.  F. 
Knill  deceased.”  The  alteration  was  held  to  be  material,  not  on 
the  ground  that  the  contract  was  altered,  but  apparently  because 
the  alteration  rendered  the  note  substantially  different  and  might 
affect  the  rights  of  } the  parties  in  other  matters,  or  because  the 
added  words  pointed  out  a particular  consideration  for  the  note 
and  put  the  holder  upon  inquiry  whether  the  consideration  had 
passed. 

Adopting  the  principle  pointed  out  in  Suffell  v.  The  Bank  of 
England,  I am  of  opinion,  that  the  alteration  now  in  question  is  a 
material  one.  If  the  maker  of  the  note  had  any  purpose  in  writing 
the  word  “renewal”  on  the  face  of  the  note,  it  was  to  give  notice 
that  the  note  was  made  for  the  purpose  of  taking  up  the  note 
already  discounted  with  the  bank,  and  I think  he  is  entitled,  or 
rather  would  be  entitled  at  common  law,  to  set  up  that  the  note 
has  been  avoided  by  the  material  alteration. 

Counsel  for  the  plaintiffs  cited  Garrard  v.  Lewis  10  Q.B.D.  30. 
That  case  merely  decided  that  marginal  figures  are  not  an 
essential  part  of  the  bill,  by  reason  of  the  rule  of  commercial 
construction  (now  incorporated  in  the  Bills  of  Exchange  Act,  sec. 
28),  that  “where  the  sum  payable  is  expressed  in  words  and  also  in 
figures,  and  there  is  a discrepancy  between  the  two,  the  words 
prevail,”  and  that  consequently,  where  an  acceptance  blank  in  the 
body  of  the  document,  but  with  a marginal  figure  denoting  the  sum 
for  which  the  defendant  had  intended  to  accept,  had  been  filled  up 
with  a larger  sum  in  words,  and  the  marginal  figures  had  been 
altered,  the  bond  fide  holder  might  recover  on  the  bill  for  the  whole 
amount.  The  decision  is  not,  however,  applicable  to  the  case  of  a 
marginal  note,  which  would  have  the  effect  of  putting  the  transferee 
upon  inquiry.  Such  marginal  note  in  my  opinion  rather  resembles 
the  statement  of  consideration  in  Knill  v.  Williams,  or  the  number 
of  the  bank  note  in  Suffell  v.  The  Bank  of  England. 

The  defendant  is  therefore  entitled  to  succeed  unless  the  plaintiffs 
can  bring  themselves  within  the  proviso  to  sec.  145  of  the  Bills  of 
Exchange  Act,  R.S.C.  1906,  ch.  119.  That  proviso  modifies  in 
favour  of  the  holder  in  due  course  the  rigour  of  the  common  law 
rule  already  adverted  to.  The  section  is  as  follows: 
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“ 145.  When  a bill  or  acceptance  is  materially  altered  without 
the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  voided,  except 
as  against  a party  who  has  himself  made,  authorized,  or  assented 
to  the  alteration  and  subsequent  endorsers:  Provided  that  where 
a bill  has  been  materially  altered,  but  the  alteration  is  not  apparent, 
and  the  bill  is  in  the  hands  of  a holder  in  due  course,  such  holder 
may  avail  himself  of  the  bill  as  if  it  had  not  been  altered,  and  may 
enforce  payment  of  it  according  to  its  original  tenor.” 

I think  that  the  alteration  is  not  “ apparent”  within  the  meaning 
of  the  Act.  The  learned  Judge  states  that  it  requires  the  use  of  a 
magnifying  glass  to  observe  the  traces  of  the  erasure.  Doubtless 
the  maker  of  the  note  could  have  at  once  observed  the  erasure  and 
pointed  out  to  the  holders  of  the  note  that  it  had  been  altered,  and 
therefore  if  the  rule  laid  down  by  Denman,  L.J.,  in  Leeds  and  County 
Bank  v.  Walker  (1883),  11  Q.B.D.  84,  were  to  be  adopted,  the  altera- 
tion would  be  “ apparent”  even  though  it  is  not  obvious  to  all  the 
world.  As  pointed  out,  however,  by  the  late  Chief  Justice  of  the 
Queen’s  Bench,  such  a rule  was  not  followed  in  Scholfield  v.  Earl  of 
Londesborough,  [1896]  A.C.  514,  and  would  do  away  with  the  benefit 
to  the  holder  in  due  course  designed  by  the  proviso : Cunnington  v. 
Peterson,  29  O.R.  346. 

The  only  other  question  is,  whether  the  plaintiffs  are  holders  in 
due  course,  that  is  (so  far  as  is  relevant  to  the  present  case)  whether 
they  have  taken  a note  complete  and  regular  on  the  face  of  it  in 
good  faith  and  for  value;  and  whether  at  the  time  the  note  was 
negotiated  to  them  they  had  no  notice  of  any  defect  in  the  title  of 
the  person  who  negotiated  it:  Bills  of  Exchange  Act,  sec.  56. 

By  sec.  3 a thing  is  deemed  to  be  done  in  good  faith,  within  the 
meaning  of  the  Act,  where  it  is  done  honestly,  whether  it  is  done 
negligently  or  not.  The  good  faith  of  the  plaintiffs  is  not  attacked. 

It  is  argued,  however,  that  inasmuch  as  by  the  proviso  to  sec.  145 
the  plaintiffs  may  only  avail  themselves  of  the  note  as  if  it  had  not 
been  altered,  and  enforce  payment  of  it  according  to  its  original 
“ tenor,”  they  are  not  in  this  case  entitled  to  be  considered  holders 
in  due  course,  for  if  the  bill  had  not  been  altered  it  would  have  had 
the  word  “ renewal”  on  it,  and  this  fact  would  have  put  them  on 
inquiry,  and  would  have  prevented  them  from  taking  the  note 
without  any  notice  of  defect  in  title. 

But  notice  means  actual  though  not  formal  notice,  that  is  to  say, 
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either  knowledge  of  the  facts  or  a suspicion  of  something  wrong, 
combined  with  a wilful  neglect  of  the  means  of  knowledge:  Raphael 
v.  The  Governor  and  Company  of  the  Bank  of  England  (1855),  17 
C.B.  161,  at  p.  174;  Ex  p.  Snowball , In  re  Douglas  (1872),  L.R. 
7 Ch.  534,  at  p.  549.  Compare  New  York  Negotiable  Instruments 
Law,  sec.  95,  at  p.  481  of  Maclaren  on  Bills,  Notes  and  Cheques, 
3rd  ed.,  which  provides  that  “to  constitute  notice  of  an  in- 
firmity in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same,  the  person  to  whom  it  is  negotiated  must 
have  had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument  amounted  to 
bad  faith. ” 

The  plaintiffs  had  no  actual  notice  when  they  took  the  note, 
and  their  right  to  the  title  of  holders  in  due  course  must  be  tested 
by  their  means  of  knowledge  at  the  time  of  its  negotiation  to  them. 

To  say  that  the  plaintiffs  are  not  holders  in  due  course  seems  to 
me  necessarily  to  impute  to  the  defendant  actual  notice  of  some- 
thing which  had  in  fact  been  effectually  concealed  from  him  by 
the  erasure  of  the  word  “renewal.” 

I think  that  the  plaintiffs  are  holders  in  due  course  and  are  en- 
titled to  recover  upon  the  note  according  to  its  original  tenor. 

The  original  tenor  in  the  present  case  has  never  been  altered. 
The  tenor  of  an  instrument  is  “its  true  intent  and  meaning,  purport 
and  effect”:  Century  Dictionary.  The  purport  of  this  note  is  that 
the  defendant  promises  to  pay  a certain  sum  on  a certain  day  at  a 
-certain  place  to  a named  person  or  order.  The  tenor  is  not  altered 
by  the  erasure  of  the  word  “renewal”  in  the  margin,  for  the  word 
never  did  form  part  of  the  contract.  The  fact  that  its  erasure  did 
not  alter  the  contract  to  pay  does  not,  as  I have  endeavoured  to 
point  out,  render  the  alteration  an  immaterial  one,  but  the  same 
fact  prevents  the  omission  or  addition  of  the  word  “renewal”  from 
-constituting  an  alteration  of  the  tenor  of  the  instrument. 

The  appeal  should,  therefore,  be  allowed  with  costs. 

Britton,  J.: — I agree  in  the  result  that  the  appeal  should  be 
allowed  and  judgment  for  the  plaintiffs  entered. 

Riddell,  J.: — An  appeal  from  the  judgment  of  Clement,  junior 
county  Judge  of  the  county  of  Essex. 

An  objection  was  taken  that  the  appeal  was  not  in  time,  the 
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judgment  being  dated  5th  August  and  the  papers  filed  and  appeal 
set  down  August  22nd.  It  appears,  however,  that  while  the  written 
reasons  for  judgment  are  dated  the  5th  August,  the  parties 
were  not  notified  of  it  until  some  time  thereafter  and  until  within 
two  weeks  of  22nd  August — the  first  notice  reaching  the  plaintiffs’ 
solicitor  on  12th  August.  I think  that  the  provisions  of  sec.  158 
of  the  Division  Courts  Act,  R.S.O.  1897,  ch.  69,  have  been  com- 
plied with.  That  section  reads:  “The  appellant  shall,  within  two 
weeks  after  the  date  of  the  decision  complained  of  or  within 
such  other  time  as  the  Judge  may  by  order  in  that  behalf  provide, 
file  the  said  certified  copy  with  the  proper  officer  of  the  High  Court 
and  shall  thereupon  forthwith  set  down  the  cause  for  argument  at 
the  first  sittings  of  a Divisional  Court  which  commences  after  the 
expiration  of  one  month  from  the  decision  complained  of,”  etc. 

Not  dissimilar  language  in  the  County  Courts  Act,  R.S.O.  1897, 
ch.  55,  has  already  been  interpreted  by  this  Division.  Section  57 
of  that  Act  provides:  “The  appeal  shall  be  set  down  for  argument 
at  the  first  sittings  of  a Divisional  Court  of  the  High  Court  of  Justice 
which  commences  after  the  expiration  of  one  month  from  the  judg- 
ment, order  or  decision  complained  of,”  etc. 

It  was  held  in  Fawkes  v.  Swayzie  (1899),  31  O.R.  256,  that  if 
such  opinion  or  decision  is  not  pronounced  in  open  court,  it  cannot 
be  said  to  be  pronounced  or  delivered  until  the  parties  are  notified 
of  it.  While  that  decision  is  not  binding  upon  us  {Merrier  v. 
Campbell  (1907),  14  O.L.R.  639)  it  recommends  itself  to  reason  and 
should  be  followed. 

But  it  is  argued  that  in  the  section  under  consideration  in  this 
case  the  terminology  is  different  from  that  in  the  County  Courts 
Act.  Here  it  is  said  the  date  of  the  judgment  is  specifically  referred 
to,  while  in  the  other  Act  the  language  is  not  “the  date  of  the 
judgment,”  etc.,  but  “the  judgment.”  Even  if  this  were  all,  the 
difference  is  trifling  and  immaterial;  and  law  is  not  a system  of 
dialectics  in  which  subtle  and  fine-drawn  distinctions  might  be 
received  with  favour,  but  it  is  or  should  be  a system  of  comition 
sense  rules  for  the  guidance  of  the  man  of  ordinary  intelligence. 
But  it  will  be  seen,  that  in  the  section  it  is  provided  that  the  cause 
is  to  be  set  down  for  argument  for  the  “first  sittings  of  a Divisional 
Court  . . . which  commences  after  the  expiration  of  one 
month  from  the  . . . decision  complained  of.”  It  is  obvious, 
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I think,  that  the  Legislature  used  this  expression  as  synonymous 
with  one  month  after  the  date  of  the  decision. 

The  objection  has  no  substance,  and  should  be  overruled. 

The  facts  of  the  case  are  set  out  in  the  judgment;  the  findings 
of  fact  are  not,  and  could  not,  on  the  evidence,  be  attacked.  They 
are  set  out  in  the  judgment  of  the  Chief  Justice. 

The  learned  Judge  first  gave  judgment  in  favour  of  the  plaintiffs, 
but  upon  motion  he  changed  his  opinion  and  gave  judgment  for  the 
defendant.  The  plaintiffs  now  appeal. 

It  is  argued  for  the  appellants  (1)  that  the  alteration  is  not 
material,  and  that  (2)  if  it  is  material,  the  provisions  of  sec.  145  of 
the  Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  apply  and  the 
note  is  valid. 

In  considering  the  question  of  materiality  it  is  important  to 
remember  that  this  is  a question  of  law  and  to  be  determined  as  a 
matter  of  law — not  a question  of  fact  to  be  determined  upon  con- 
sideration of  the  surrounding  circumstances. 

Vance  v.  Lowther,  L.R.  1 Ex.D.  176:  “Any  material  alteration 
of  a bill  or  note  invalidates  it,  and  the  question  is^  what  is  the  true 
principle  on  which  the  materiality  must  be  determined.  The 
county  court  Judge  seems  to  have  thought  that  it  was  necessary  to 
consider  the  surrounding  circumstances  in  each  case.  In  that  I 
think  he  was  wrong,  and  that  we  ought  to  look  at  the  question  of 
materiality  with  reference  to  the  contract  itself,  and  not  with  refer- 
ence to  the  surrounding  circumstances:”  per  Pollock,  B.,  at  p.  178. 

Re  Commercial  Bank , 10  Man.  R.  171,  may  also  be  referred 
to.  Many  cases  in  which  an  alteration  has  been  held  not  to  bo 
material  will  be  found  cited  in  Mr.  Falconbridge’s  very  valuable 
work  on  Banking  and  Bills  of  Exchange,  pp.  586,  587,  while  on  pp. 
585  and  586  are  cited  cases  in  which  an  alteration  has  been  held  to- 
be  material. 

I think  the  present  case  is  much  more  like  Garrow  v.  Lewis,  10 
Q.B.D.  30,  than  Suffell  v.  Bank  of  England  (1882),  9 Q.B.D.  555, 
decided  as  the  latter  was  upon  a note  of  the  Bank  of  England,  the 
distinction  between  which  and  an  ordinary  promissory  note  is- 
discussed  by  Sir  George  Jessel,  M.R.  In  the  case  of  an  ordinary 
promissory  note,  the  opinion  of  Lord  Coleridge,  C.J.,  would  probably 
be  held  to  be  satisfactory:  S.C.  (1881),  7 Q.B.D.  270.  But  in  the- 
view  I take  it  is  not  necessary  to  decide  whether  the  alteration  is. 
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material — I think  the  express  proviso  contained  in  the  statute 
saves  this  note.  Section  145  says:  “.  . . . Provided  that  where  a 
bill  has  been  materially  altered,  but  the  alteration  is  not  apparent, 
and  the  bill  is  in  the  hands  of  a holder  in  due  course,  such  holder 
may  avail  himself  of  the  bill  as  if  it  had  not  been  altered,  and  may 
enforce  payment  of  it  according  to  its  original  tenor.77 

I conceive  the  “ tenor 77  of  a note  to  be  the  contract  into  which 
the  maker  intended  to  enter  as  shewn  by  the  language  employed. 

The  note  sued  upon  would  import  a statement  by  the  maker: 
“I  agree  to  pay,  one  month  after  date,  to  the  order  of  Norman  & 
Dawson,  $101;  but  I shall  not  pay  the  note  of  which  the  present  is 
a renewal.77  I am  unable  to  see  how  this  is  not  a promise  to  pay  the 
amount  of  the  renewal  note. 

No  doubt  if  the  word  “ renewal 77  had  not  been  erased  there 
would  or  might  have  been  difficulty  in  discounting  it,  and  had  the 
plaintiffs  taken  the  note  with  the  word  “renewal77  staring  them  in 
the  face,  they  might  have  had  difficulty  in  recovering — but  that  is 
not  the  test.  The  note  is  in  their  hands  without  notice  that  it  is 
a renewal — they  are  innocent  holders  for  value,  and  the  statute  en- 
titles them  to  enforce  the  promise  contained  in  the  note  in  their 
hands,  without  regard  to  the  added  implied  reference  to  a pre- 
existing note,  whose  place  this  note  was  to  take. 

I think  the  appeal  should  be  allowed  with  costs  and  the  original 
judgment  of  the  county  Judge  reinstated. 

G.  A.  B. 


[IN  CHAMBERS.] 

Leroux  v.  Schnupp. 

Discovery — Seduction — Questions  as  to  Promise  of  Marriage — Admissibility. 

In  an  action  for  seduction,  questions  as  to  promise  of  marriage  made  by  the 
defendant,  who  admits  the  seduction,  are  not  admissible  in  an  examination 
for  discovery. 

This  was  a motion  by  the  plaintiff  to  strike  out  the  statement  of 
defence  on  the  ground  of  the  refusal  by  the  defendant  to  answer 
certain  questions  on  his  examination  for  discovery. 

The  questions  are  set  out  in  the  judgment. 
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The  motion  was  argued  on  the  18th  October,  1907,  before 
Mr.  Cartwright,  the  Master  in  Chambers. 

D.  Henderson,  for  the  motion. 

H.  M.  Mowat,  K.C.,  contra. 

October  21.  The  Master  in  Chambers: — The  defendant  is 
a minor  who  is  sued  by  plaintiff  for  seduction  of  his  daughter. 

On  his  examination  for  discovery  defendant  admitted  the  seduc- 
tion. He  was  then  asked: — 

“Q.  I believe  you  asked  her  to  marry  you? 

“ A.  I refuse  to  answer  on  the  advice  of  counsel. 

“Q.  Did  you  ask  her  to  marry  you  before  you  had  connection 
with  her? 

“ A.  We  refuse  to  answer  the  question.” 

If  the  action  had  been  for  breach  of  promise  such  a question 
would  have  been  relevant  under  Millington  v.  Loving  (1880),  6 
Q.B.D.  190.  Here,  however,  it  does  not  seem  admissible.’  This  was 
decided  in  a case  cited  by  Mr.  Mowat  of  Tullidge  v.  Wade  (1769), 
3 Wilson  18.  Seduction  under  promise  of  marriage  may  increase 
the  damages  in  an  action  for  breach  of  promise,  but  the  converse 
does  not  hold.  This  is  not  one  of  “the  circumstances  of  time  and 
place  when  and  where  the  trespass  complained  of  took  place  which 
properly  affect  the  damages,”  as  was  said  by  Bathurst,  J.,  in  Tul- 
lidge v.  Wade,  supra. 

As  the  defendant  has  admitted  the  seduction  it  will  be  for  the 
plaintiff  to  consider  if  there  is  any  need  for  continuing  the  examina- 
tion. I express  no  opinion,  however,  on  this. 

The  motion  now  made  will  be  dismissed,  with  costs  in  the  cause 
to  the  defendants. 


G.  A.  B. 
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[RIDDELL,  J.] 

Birkett  v.  Bisonette. 

Limitation  of  Actions — Voluntary  Assignment  by  Debtor  for  Benefit  of  Creditors 
— Dividend — Part  Payment. 

A dividend  paid  by  an  assignee,  under  the  usual  voluntary  assignment  by  a 
debtor  for  the  benefit  of  his  creditors,  is  not  such  a part  payment  as  will 
take  a debt,  otherwise  barred,  out  of  the  Statute  of  Limitations,  21  Jac.  1, 
ch.  16. 

This  was  an  action  brought  by  the  plaintiff  on  the  15th  February, 
1907,  for  the  balance  of  an  account  for  goods  sold  to  the  defendant 
on  and  before  the  28th  of  January,  1901,  on  which  one  payment 
had  been  made  by  the  defendant,  and  two  by  his  assignee  for  the 
benefit  of  creditors,  as  set  out  in  the  judgment. 

The  action  was  tried  at  Ottawa  on  the  3rd  of  June,  1907,  before 
Riddell,  J.,  without  a jury. 

W.  D.  Hogg,  for  the  plaintiff. 

George  McLaurin,  for  the  defendant. 

June  7.  Riddell,  J.: — The  plaintiff  sold  the  defendant  goods 
at  various  times  from  August  21st,  1900,  to  January  28th,  1901; 
the  defendant  made  a payment  on  account  on  31st  October,  1900. 
On  the  12th  March,  1901,  the  defendant  made  an  assignment  for 
the  benefit  of  creditors  in  the  usual  form;  and  his  assignee  made  two 
payments  on  account  of  dividend  applicable  to  the  account,  the 
payments  being  made  27th  June,  1901,  and  2nd  November,  1901. 
The  plaintiff  brought  this  action  for  the  balance  of  his  account  15th 
February,  1907.  The  only  defence  is  the  Statute  of  Limitations. 

Notwithstanding  a dictum  of  Bracton  to  the  contrary,  it  seems 
clear  that  there  was  at  the  common  law  no  limitation  to  the  time 
within  which  an  action  ex  contractu  could  be  brought:  Banning’s 
Statute  of  Limitations,  2nd  ed.,  p.  11.  The  statutes  must  therefore 
be  read  with  some  approach  to  strictness.  The  original  Act  of 
21  Jac.  I.  ch.  16,  still  remains  in  force.  See  R.  S.  O.  1897, 
ch.  324.  It  will  be  seen  that  the  statute  itself  contains 
no  clause  in  respect  of  simple  contract  debt  in  terms  saving 
cases  of  part  payment.  Such  a saving  has,  however,  as  in  cases 
of  acknowledgment,  been  held  by  the  Judges  to  be  implied. 
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In  the  case  of  money  charged  upon  land,  etc.,  as  provided  by 
the  various  Real  Property  Limitation  Acts,  e.g .,  3 & 4 Wm.  IV. 
ch.  27  (Imp.);  37  & 38  Viet.  (Imp.)  ch.  57,  sec.  8;  and  R.S.O.  1897, 
ch.  133,  secs.  22,  23,  there  is  a provision  for  the  payment  of  some 
part  of  the  purchase  money  or  some  interest  thereon  tolling  the 
statute. 

A number  of  cases  may  be  found  in  which  a person  in  the  position 
of  a receiver  or  the  like  has  made  payments  on  account  of  such 
debts,  and  these  payments  have  been  held  to  be  effective  to  take 
the  case  out  of  the  statute;  for  example,  Chinnery  v.  Evans  (1864), 
11  H.L.C.  115,  and  a number  of  Irish  cases. 

It  may  well  be,  that  the  express  provision  that  payment  of  any 
part  shall  give  a new  starting  point  in  the  case  of  debts  of  this  kind, 
may  have  had  much  to  do  with  the  decision  of  these  cases — and 
this  may  be  a true  ground  of  distinction. 

I do  not  pursue  that  line  of  inquiry,  as  I think,  both  on  principle 
and  authority,  this  case  may  be  decided  without  reference  to  cases 
of  that  kind. 

Confining  the  inquiry  to  the  case  of  a simple  contract  debt,  in 
which  case,  as  has  been  said,  there  is  no  express  tolling  of  the  statute 
by  a payment  on  account,  it  will  be  found  that  the  Courts  early  in- 
troduced a saving  clause  to  the  exception  made  by  them  in  case  of 
part  payment,  and  that  was,  as  laid  down  by  Hannen,  J.,  in  Morgan 
v.  Rowlands  (1872),  L.R.  7 Q.B.  493,  at  p.  498,  where  he  says:  “I 
think  it  is  clear  that  a part  payment  is  not  sufficient  to  take  a debt 
out  of  the  Statute  of  Limitations,  unless  it  be  such  that  a jury  might 
fairly  infer  a promise  to  pay  the  remainder.”  The  cases  are  uniform 
in  that  sense:  In  re  Somerset,  Somerset  v.  Earl  Poulett,  [1894]  1 Ch. 
231,  at  p.  264. 

Here  the  defendant  made  an  assignment  for  the  benefit  of  his 
creditors.  I cannot  understand  how  he  could  be  held  to  have  auth- 
orized his  assignee  to  do  anything  more  than  pay  the  amount  of 
his  estate  to  his  creditors;  and  I think  it  is  clear, that  had  the  assignee 
made  an  express  promise  to  pay  the  remainder  of  the  debt,  such 
promise  would  have  been  beyond  his  authority  and  would  not  have 
been  binding  upon  his  assignor.  If  an  express  promise  would  have 
been  beyond  his  powers,  how  could  it  be  said  “that  a jury  might 
fairly  infer  a promise  to  pay  the  remainder”? 

This  was  the  view  I expressed  at  the  trial,  but  I reserved  judg- 
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ment  that  I might  look  into  the  authorities.  So  far  from  shaking 
my  impression,  the  cases  are  conclusive  that  the  view  I formed  at 
the  trial  is  correct. 

In  Davies  v.  Edwards  (1851),  7 Ex.  22,  one  of  the  three  joint 
makers  of  a promissory  note  became  insolvent,  and  inserted  the 
note  and  the  holder's  name  in  his  schedule;  a dividend  was  after- 
wards paid  to  the  holder  by  order  of  the  Insolvent  Court  in  respect 
of  the  note.  It  was  held,  in  an  action  upon  the  note,  that  such 
payment  was  not  sufficient  to  take  the  case  out  of  the  Statute  of 
Limitations,  even  as  against  the  insolvent. 

Parke,  B.,  during  the  argument,  p.  23,  says:  “To  take  the  case 
out  of  the  statute  there  must  be  a part  payment  of  the  debt,  coupled 
with  a promise  to  pay  the  remainder;  the  party  who  makes  the 
payment  must  say  in  effect,  ‘ I make  this  payment  on  account  of  the 
debt.'”  And  in  giving  judgment  he  says,  p.  26:  “It  is  impossible 
to  contend  that  a payment  by  the  assignees  of  the  bankrupt  or 
insolvent  involves  a promise  by  him  to  pay  the  remainder  to  his 
creditor.'' 

It  may  be  urged  that  the  learned  Baron  is  speaking  of  an  official 
assignee,  not  an  assignee  under  a voluntary  assignment.  I think  that 
can  make  no  difference,  for  reasons  which  will  appear  when  we 
come  to  consider  the  American  cases.  In  the  report  of  the  case  in 
15  Jur.  1015,  Mr.  Baron  Parke  is  reported  as  asking,  “How  is  it 
possible  to  say  that  a dividend  paid  by  the  assignee  of  a bankrupt  or 
insolvent  even  taking  him,  as  you  contend,  to  be  the  agent  of  the 
bankrupt  or  insolvent  for  that  purpose,  amounts  to  a promise  to 
pay  the  remainder?''  Alderson,  B.,  says,  p.  26  of  the  report  in  7 Ex. : 
“ This  payment  is  not  an  admission  that  a debt  is  due,  coupled 
with  a promise  to  pay  the  remainder;  but  it  is  merely  a payment 
made  by  a permission  granted  to  the  assignee,  and  confirmed  by 
the  Court,  to  distribute  the  insolvent's  assets  among  his  creditors.” 
See  also  Read  v.  Johnson  (1838),  1 R.I.  81;  Christy  v.  Flemington 
(1848),  10  Barr.  (Penn.)  129;  Woodhridge  v.  Allen  (1847),  12  Met- 
calf (Mass.)  470.  And  the  same  rule  prevails  in  equity.  In  Ex  p. 
Topping , Re  Levey  and  Robson  (1865),  4 DeG.  J.  & S.  551,  a debtor 
executed  a deed  of  inspectorship  intended  to  operate  under  the 
Bankruptcy  Act,  1861,  sec.  192.  A certain  creditor  was  mentioned 
as  such  in  one  of  the  schedules  to  the  deed.  The  debt  of  this  creditor 
was  also  mentioned  in  the  statutory  account  of  the  debts  of  the 
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debtor,  which  was  verified  by  his  affidavit ; and  the  creditor  received 
a dividend  upon  his  debt  from  the  inspectors  under  the  inspector- 
ship. It  was  held  by  the  Lord  Chancellor  (Lord  Cran worth)  that 
the  debt,  being  otherwise  barred  by  the  Statute  of  Limitations,  was 
not  taken  out  of  the  operation  of  the  statute. 

The  case  Ex  p.  James  Bateson  (1840),  1 Mont.  D.  & DeG.  289r 
is  of  course  very  different,  as  there  the  payment  was  made  by  the 
debtor  himself  in  an  attempted  composition. 

The  latest  exposition  of  the  law  which  I have  found  in  the 
English  reports  is  that  by  Jelf,  J.,  in  Taylor  v.  Hollard,  [1902]  1 K.B. 
676,  at  p.  680,  where  he  says:  “The  old  case  of  Jackson  v.  Fairbank, 

2 H.B1.  340,  decided  in  1794,  was  relied  on  by  the  plaintiff’s 
counsel  to  shew  that  a payment  by  a trustee  in  bankruptcy  may  be 
sufficient.  But  I consider  that  that  case  has  been  practically  over- 
ruled by  Davies  v.  Edwards  (1851),  and  Ex  p.  Topping  (1865)r 
and  is,  I think,  inconsistent  with  other  modern  decisions.” 

Such,  then,  seems  to  be  the  law  in  England. 

The  matter,  as  was  to  be  expected,  has  been  considered  in  some 
of  the  Courts  in  the  United  States,  and  the  text  writers  have  not 
lost  sight  of  it. 

Burrill  on  Assignments,  5th  ed.,  p.  710,  sec.  446,  says:  “The 
payment  of  a dividend  by  the  assignee  of  an  insolvent  debtor  is  not 
such  a part  payment  as  will  take  the  residue  of  the  debt  out  of  the 
statutory  limitation  as  against  such  debtor.”  And  the  cases  he 
cites  are  very  strong  indeed. 

In  Pickett  v.  King  (1861),  34  Barb.  (N.Y.)  193,  the  headnote  is: 
“A  debtor,  upon  assigning  his  property  in  trust  for  the  benefit  of 
creditors,  parts  with  all  control  of  the  property  assigned:  and 
appoints  the  assignees  his  trustees  to  apply  the  proceeds  thereof 
as  directed  in  the  assignment:  but  they  do  not  become  his  agents 
in  such  a sense  as  to  have  authority  to  make  any  new  contract  or 
promise  binding  upon  him,  or  to  make  a payment  upon  any  of  his 
debts  which  shall  be  equivalent  to  a new  and  express  promise  by  him. 

An  assignee  is  not  an  agent  authorized  to  renew  a debt,  or  take 
it  out  of  the  Statute  of  Limitations,  as  against  the  assignor, n 
disapproving  Barger  v.  Durvin  (1856),  22  Barb.  (N.Y.)  68. 

This  was  the  case  of  a voluntary  general  assignment  of  property 
in  trust  for  creditors,  just  as  in  our  practice. 

The  former  case  of  Barger  v.  Durvin,  22  Barb.  68,  was  put  upon 
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the  ground  that  the  payment  by  the  assignee  should  be  regarded 
as  a payment  by  an  agent  under  the  authority  and  direction  of  the 
debtor,  and  in  that  sense  should  be  considered  equivalent  to  a pay- 
ment by  the  debtor  himself.  It  is  pointed  out  in  Pickett  v.  King 
that  while  the  case  of  Jackson  v.  Fairbanks  (1794),  2 H.B1.  340, 
would  sustain  such  view  of  the  statute,  this  was  questioned  and 
virtually  overruled  in  Brandham  v.  Wharton  (1818),  1 B.  &.  Aid. 
463,  at  p.  468,  and  in  Ex  p.  Dewdney  (1808-9),  15  Yes.  479,  at 
p.  499,  as  well  as  cases  in  Massachusetts  and  New  York. 

The  Court  goes  on  to  say,  p.  197:  “The  only  promise  made  by 
the  defendant  was  made  in  and  by  his  assignment,  and  no  person 
is  therein  authorized  to  make  any  new  promise  for  him.  It  would 
be  highly  unjust  to  allow  an  assignee,  under  such  construction,  to 
continue  and  revive  a debt  of  his  assignor  indefinitely  and  against 
his  will,  and  without  his  knowledge.” 

In  Pickett  v.  Leward  (1866),  34  N.Y.  175,  apparently  the  same 
case  in  appeal,  it  is  said:  “A  voluntary  assignment  ...  is 
made  for  a single  specific  purpose,  by  means  of  the  property  as- 
signed, to  pay  the  debts  to  which  it  is  appropriated.  It  has  no 
other  object  or  intent,  near  or  remote,  and  no  other  idea  can  be 
honestly  entertained  by  the  parties.  Even  for  this  purpose,  the 
assignee  can  hardly  be  deemed  the  agent  of  the  assignor,  but  cer- 
tainly not  beyond  it.  I do  not  see  that  he  is,  in  any  respect,  more 
the  agent  of  the  assignor,  than  is  an  assignee  in  bankruptcy  or  in- 
solvency. . . . His  duty  is  pointed  out  by  law,  and  he  cannot 

protect  himself  in  any  deviation  from  it,  by  the  instructions  of  the 
party.  Reduced  to  words,  the  argument  of  the  appellant  is  this. 
The  assignor  places  his  property  in  the  hands  of  the  assignee  for 
the  purpose  of  paying  his  debts,  or  a portion  of  them.  The  assignee, 
from  the  proceeds  of  the  property,  pays  a creditor  a fraction  of  his 
debt,  and  says  to  him,  in  words,  ‘ My  assignor  is  willing  to  pay  the 
residue  of  your  debt,  and  on  his  behalf  I promise  you  that  he  will 
do  so/  The  assignor  might  well  answer,  ‘non  in  haec  federa  veni.y 
I have  given  no  such  authority  and  made  no  such  contract.  Can 
he,  by  implication  and  indirection,  make  that  promise  or  give  that 
assurance  which  he  cannot  do  directly?”  The  appeal  was  dismissed 
by  a unanimous  Court. 

In  Marienthal  v.  Gustav  Morler  (1866),  16  O.  St.  566,  the  defendant 
had  made  a voluntary  assignment  for  the  benefit  of  creditors.  The 
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form  of  the  assignment  is  set  out  in  the  report,  and  is  practically 
identical  with  that  in  the  present  case.  The  assignee  had  paid  a 
dividend  and  this  was  claimed  to  toll  the  statute.  The  particular 
statute  had,  as  it  happens,  a provision  that  payment  should  have 
that  effect.  The  Court,  p.  571,  says:  “It  is  claimed  that  the  as- 
signee was  the  agent  of  the  defendants,  and  that  they  are,  therefore, 
bound  by  his  acts.  This  position  is  not  tenable  upon  either  reason 
or  authority.  Did  an  assignee  occupy  that  position,  it  would  be 
within  the  power  of  the  assignor  to  exercise  a control  over  his  acts, 
and  to  remove  him  at  his  pleasure.  On  the  contrary,  the  debtor 
has  no  control  over  him;  he  can  neither  compel  him  to  admit  or 
reject  a claim  presented  for  allowance,  nor  can  he  enforce  dividends 
and  payments  otherwise  than  may  be  done  by  any  one  having  an 
interest  in  the  fund.  The  assignee,  when  he  accepted  the  trust, 
became  in  law  ...  a trustee  for  both  debtor  and  creditor, 
rather  than  the  agent  of  either  . . . The  assignment  conferred 

no  power  upon  the  assignee,  either  to  create  new  debts  against  the 
assignors,  or  to  extend  their  legal  obligations  to  their  creditors.” 
The  Court  cite  Stoddard  v.  Doane  (1856),  7 Gray  387;  Pickett  v. 
King,  34  Barb.  (N.Y.)  193,  and  Roosevelt  v.  Mark  (1822),  6 John 
Ch.  R.  (N.Y.)  266,  and  unanimously  dismiss  an  appeal  and  hold 
that  the  statute  is  not  avoided. 

Stoddard  v.  Doane,  7 Gray  (73  Mass.)  387  is  a case  of  payment 
by  an  assignee  under  Insolvent  Acts,  and  therefore  is  not  absolutely 
on  all  fours  with  the  case  under  consideration,  but  the  reasoning  is 
wholly  applicable:  “The  voluntary  payment  of  a part  of  a debt, 
. . . . is  a strong,  if  not  conclusive,  admission  that  the  debt  is 

still  due,  and  from  this  the  law  infers  a new  promise  to  pay  it:” 
p.  388.  “To  have  this  effect,  it  is  manifest  that  the  payment  must 
be  made  by  the  debtor,  or  by  his  order,  or  by  an  agent  fully  author- 
ized for  the  purpose.  It  is  the  act  of  his  mind,  from  which  the 
implied  promise  to  pay  the  residue  of  the  debt  arises.  We  are  of 
opinion  that  a payment  by  an  assignee  in  insolvency  is  not  a pay- 
ment by  the  insolvent  or  his  order,  within  the  meaning  of  the  rule. 
The  assignee  is  bound  by  law  to  pay  the  dividend  which  has  been 
declared  . . . The  original  debtor  cannot  prevent  or  delay 

such  payment,  if  he  would.  It  is  not  a personal  or  voluntary  act  of 
the  insolvent.”  pp.  388,  389. 

In  Roosevelt  v.  Mark,  6 John  Ch.  R.  (N.Y.)  266,  there  are 
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some  cogent  remarks  made  by  Chancellor  Kent.  For  example,  on 
p.  292  he  says,  speaking  of  assignments  for  the  benefit  of  creditors: 
“Such  special  trusts  were  not  created  for  any  such  purpose;  and  it 
is  perverting  the  intention  of  the  parties,  and  is  plainly  repugnant 
to  the  reason  and  equity  of  the  trust,  to  make  the  ordinary  execution 
of  the  trust  the  ground  of  a constructive  new  assumption  of  the 
debt  by  the  debtor.” 

I agree  with  the  learned  Judges  in  these  American  cases 
that  there  is  no  substantial  difference  in  the  position  of  an  assignee 
under  a voluntary  and  an  assignee  under  a compulsory  assignment, 
and  for  the  reasons  given.  I agree  also  in  all  else  that  I have  quoted 
(prejudice  would  perhaps  induce  me  to  prefer  the  order  of  the  Latin 
as  Vergil  wrote  it);  and  therefore  think  that  the  defence  is  made 
out. 

The  action  must  be  dismissed  with  costs.  ® 
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Rex  v.  Farrell. 


Criminal  Law — Liquor  License  Act — Conviction  for  Second  Offence — Imprison- 
ment— Habeas  Corpus  and  Certiorari  in  Aid — Right  of  Court  to  Go  behind 
Regular  Conviction — R.S.O.  1897,  ch.  83,  sec:  5 — Police  Magistrate — Ter- 
ritorial Jurisdiction — Warrant  of  Commitment — Clerical  Error — Deposi- 
tions before  Magistrate — Absence  of  Proof  of  Previous  Conviction — Affidavit 
of  Magistrate — Defendant  not  Allowed  Reasonable  Opportunity  to  Make 
Defence — Discharge. 

On  a motion  upon  habeas  corpus  for  the  discharge  of  a person  imprisoned  under 
a conviction  regular  on  its  face,  the  Court  will  not  re-hear  the  case  or  weigh 
the  evidence  or  sit  in  appeal,  but  will  examine  the  depositions  returned 
upon  certiorari  granted  in  aid  of  the  habeas  corpus,  to  see  if  there  is  any 
evidence  to  sustain  the  conviction,  and,  if  none  is  found,  will  discharge  the 
prisoner;  this  is  required  by  the  language  of  R.S.O.  1897,  ch.  83,  sec.  5. 

2.  The  police  magistrate  for  the  town  of  Brampton  has  jurisdiction,  at  the 
request  of  the  police  magistrate  for  the  township  of  Toronto,  to  try  a person 
accused  of  an  offence  committed  in  the  township. 

3.  A prisoner  will  not  be  discharged  because  the  warrant  of  commitment  re- 
turned, by  a clerical  error,  bears  a date  before  that  of  the  conviction  upon 
which  it  is  founded. 

4.  The  conviction  of  the  prisoner  returned  purported  to  be  for  a second 
offence  of  selling  intoxicating  liquor  without  a license,  contrary  to  the  On- 
tario Liquor  License  Act,  and  the  sentence  was  four  months’  imprisonment 
as  for  a second  offence.  By  sec.  99  of  the  Act  the  magistrate  is  required 
to  reduce  to  writing  the  evidence  of  the  witnesses,  which  is  to  be  read  over 
to  and  signed  by  them.  The  depositions  returned  failed  to  shew  any  proof 
of  a previous  conviction: — 

Held,  that  the  magistrate’s  affidavit  that  proof  of  the  previous  conviction  was 
in  fact  properly  given  could  not  be  accepted  on  the  motion  for  discharge 
of  the  prisoner,  and  no  evidence  being  returned  to  warrant  the  conviction 
for  a second  offence,  which  was  essential  to  support  the  adjudication  of  im- 
prisonment for  four  months,  the  prisoner  was  entitled  to  his  discharge. 

5.  The  prisoner  was  also  entitled  to  his  discharge  on  the  ground  that  he  was 
not  allowed  fair  or  reasonable  opportunity  to  make  his  defence;  he  was 
served  with  a summons  to  appear  the  next  day  after  service  to  answer  the 
charge;  he  did  so;  the  information  was  then  amended  so  as  to  charge  an 
offence  upon  a day  other  than  either  of  those  mentioned  in  the  summons; 
and  he  was  refused  an  adjournment;  all  of  which,  as  well  as  other  things  in 
the  proceedings  before  the  magistrate,  was  contrary  to  natural  justice^ 


Motion  by  the  defendant  upon  returns  to  writs  of  habeas  corpus 
and  certiorari  for  his  discharge  from  custody  in  the  common  gaol  of 
the  county  of  Peel,  under  a conviction  by  Robert  Crawford,  police 
magistrate  for  the  town  of  Brampton,  for  selling  liquor  without  a 
license  after  a previous  conviction  for  a similar  offence.  The  de- 
fendant was  sentenced  to  four  months’  imprisonment  as  for  a second 
offence.  He  based  his  claim  for  discharge  upon  the  following 
grounds 

(1)  That  the  police  magistrate  of  Brampton  had  no  jurisdiction, 
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the  offence  being  charged  as  having  been  committed  in  the  township 
of  Toronto,  and  without  the  limits  of  the  town  of  Brampton. 

(2)  That  the  warrant  of  commitment  under  which  the  prisoner 
is  held  bears  date  the  7th  October,  1907,  whereas  the  information 
upon  which  the  conviction  is  based  was  laid  upon  the  8th  October, 
and  the  conviction  bears  date  the  9th  October. 

(3)  That  upon  the  papers  returned  there  appears  no  evidence 
of  a former  conviction. 

(4)  That  the  inquiry  as  to  a former  conviction  took  place,  if  at 
all,  before  the  defendant  had  been  found  guilty  upon  the  then 
pending  charge. 

(5)  That  he  was  not  allowed  a fair  or  reasonable  opportunity  to 
make  his  defence. 

The  motion  was  heard  by  Anglin,  J.,  in  Chambers,  on  the  5th 
November,  1907. 

T.  J.  Blain,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

November  13.  Anglin,  J. : — The  following  facts  are  established 
by  the  evidence  before  me: — 

The  information  as  originally  laid  appears  to  have  charged 
offences  committed  in  the  township  of  Toronto  on  the  1st  and  7th 
days  of  October.  The  summons  served  upon  the  defendant  in  the 
afternoon  of  the  8th  October  required  him  to  answer  on  the  next  day 
a charge  laid  in  these  terms.  Upon  being  served,  the  defendant 
immediately  telegraphed  his  solicitor,  Mr.  Blain,  notifying  him  that 
he  wished  him  to  attend  at  the  Brampton  court  house  on  the  follow- 
ing afternoon.  In  reply  he  received  a telegram  requesting  him  to 
meet  Mr.  Blain  at  Brampton  in  the  morning.  He  did  so,  and, 
having  then  for  the  first  time  informed  Mr.  Blain  of  the  nature  of 
the  charge  laid  against  him,  learned  that  it  would  be  impossible  for 
Mr.  Blain  to  attend  in  the  afternoon,  owing  to  a previous  engage- 
ment requiring  his  presence  in  the  city  of  Toronto.  Mr.  Blain  ex- 
plained to  the  defendant  the  steps  which  it  would  be  necessary  to 
take  to  properly  present  his  defence,  including  having  an  analysis 
made  of  the  beverages  sold  by  him,  in  order  to  shew  that  the  same 
were  non-intoxicating,  the  defendant  contending  that  he  had  sold 
only  local  option  beer,  which  he  claimed  to  be  non-intoxicating. 
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Mr.  Blain  and  the  defendant  then  attended  upon  the  police  magis- 
trate, and  Mr.  Blain  explained  to  him  the  reasons  why  he  would 
be  unable  to  be  present  at  the  trial  in  the  afternoon,  and  why,  in  any 
event,  he  could  not  be  prepared  to  proceed  with  the  defence  at  the 
time  appointed,  and  requested  an  adjournment  to  afford  an  oppor- 
tunity of  preparing  a proper  defence.  Mr.  Blain  urged  the  magis- 
trate to  telegraph  or  telephone  to  Mr.  Ayearst,  the  provincial  in- 
spector, who  was  prosecuting,  notifying  him  that  the  proceedings 
could  not  go  on  at  the  time  appointed,  and  would  be  adjourned. 
The  magistrate  refused  to  communicate  with  Mr.  Ayearst,  and  de- 
clined to  consent  to  any  adjournment.  Being  obliged  to  leave 
town  immediately,  Mr.  Blain  thereupon  gave  to  the  defendant  a 
letter,  addressed  to  Mr.  Ayearst,  explaining  to  him  the  position  and 
asking  him  in  fairness  to  agree  to  an  adjournment,  expressing  his 
willingness  to  attend  at  any  future  date  which  might  suit  the  con- 
venience of  the  prosecutor  and  the  magistrate. 

The  defendant  attended  pursuant  to  the  summons  served  upon 
him  at  the  court  house  in  Brampton  at  two  o’clock  in  the  afternoon 
of  the  9th  October,  1907.  He  delivered  Mr.  Blain’s  letter  to  Mr. 
Ayearst.  He  again  applied  for  an  adjournment.  The  magistrate 
refused,  and,  in  answer  to  the  explanation  of  the  defendant  that  he 
had  no  lawyer  to  take  his  case  or  advise  him,  the  mag  strate  stated 
that  he  would  get  a lawyer  for  him.  He  then  left  the  Bench,  and 
on  his  return  informed  the  defendant  that  Mr.  Morphy,  a solicitor 
of  Brampton,  would  be  present  in  a few  minutes  and  that  he  could 
have  Mr.  Morphy  act  for  him. 

When  Mr.  Morphy  appeared,  the  defendant  explained  to 
him  his  desire  for  adjournment.  Mr.  Morphy  pressed  for  an 
adjournment,  which  the  magistrate  again  refused;  but,  upon 
Mr.  Morphy  persisting  in  his  demand,  the  magistrate  offered  to 
grant  an  adjournment  upon  payment  of  costs  of  the  day,  which 
he  said  would  be  about  $10.  The  magistrate  says  in  his  affidavit 
that  the  defendant  proceeded  with  the  case  rather  than  pay  this 
sum  of  $10.  The  defendant,  on  the  contrary,  says  that  he  expressed 
his  willingness  to  pay  the  $10  rather  than  proceed  with  the  trial  On 
that  day,  but  that  the  magistrate,  notwithstanding  his  readiness  to 
pay,  then  refused  to  adjourn  the  case,  and  directed  the  trial  to 
proceed. 

Mr.  Morphy,  for  the  defendant,  took  exception  to  the  informa- 
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tion  upon  which  the  magistrate  was  proceeding,  which,  it  appears, 
as  then  framed,  charged  that  the  defendant  had  committed  the 
offence  of  selling  liquor  without  a license  “between  the  1st  and  8th 
days  of  October,  1907.”  Thereupon  the  information  was  changed 
so  as  to  charge  the  defendant  with  selling  intoxicating  liquor  without 
license  on  the  2nd  day  of  October,  1907.  Notwithstanding  this 
amendment,  upon  the  making  of  which  the  defendant  again  pressed 
for  an  adjournment,  representing  that  with  the  date  thus  fixed  he 
could  produce  a witness  who  could  give  material  evidence  on  his 
behalf,  the  magistrate  refused  to  adjourn,  and  proceeded  with  the 
trial. 

The  evidence  taken  was  sufficient  to  warrant  a conviction  for 
selling  liquor  without  a license.  The  notes,  however,  as  returned, 
disclose  nothing  in  regard  to  any  prior  conviction.  The  magistrate 
makes  affidavit  that  after  he  had  found  the  defendant  guilty  he 
asked  him  whether  he  had  been  previously  convicted  of  a similar 
offence,  to  wit,  on  the  30th  March,  1907,  and  that  the  defendant 
then  admitted  that  he  had  been  previously  so  convicted.  The  magis- 
trate adds  that  this  admission  was  not  reduced  to  writing,  and  was 
inadvertently  omitted  from  the  evidence.  The  defendant,  however, 
says  that  “immediately  after  I gave  my  evidence  and  before  any- 
thing further  was  done  by  the  magistrate,  I was  asked  by  Mr. 
Crawford,  the  police  magistrate,  if  I had  been  previously  convicted, 
no  time  being  mentioned  as  to  when  I was  convicted,  and  I denied 
having  been  formerly  convicted,  whereupon  John  D.  Orr,  license 
inspector  for  the  county  of  Peel,  was  called  as  a witness  and  sworn, 
and  some  questions  asked  him,  and  I was  then  asked  what  I had  to 
say  to  that,  and  I did  not  reply.” 

Mr.  John  Ayearst  makes  affidavit  corroborating  the  magistrate 
as  to  the  defendant  having  declined  to  accept  an  adjournment  upon 
payment  of  $10  and  as  to  his  admission  of  a previous  conviction. 
Except  upon  these  two  points  the  affidavit  of  the  defendant  as  to 
what  took  place  before  and  during  his  trial  is  uncontradicted. 

The  information  returned  with  the  papers  refers  to  the  former 
conviction  of  the  defendant  as  a conviction  for  having  “unlawfully 
sold  intoxicating  liquor.”  The  conviction  returned  refers  to  the 
former  conviction  as  a conviction  for  having  “unlawfully  sold  in- 
toxicating liquor  without  the  license  therefor  by  law  required.” 

Counsel  for  the  Crown  contended  that  the  conviction  returned 
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being  upon  its  face  regular  and  sufficient,  the  Court  should  not, 
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viction  and  consider  the  sufficiency  of  the  evidence  to  support  it. 
While  it  is  established  by  many  authorities  that  the  Court  will  not 
upon  such  a motion  rehear  the  case  or  weigh  the  evidence  or  sit  in 
appeal,  upon  some  of  the  same  authorities  it  is  clear  that  in  this 
Province  the  Court  will  examine  the  depositions  to  see  if  there  is  any 
evidence  to  sustain  the  conviction,  and  if  none  is  found,  will  dis- 
charge the  prisoner,  “ since  it  is  only  reasonable  that  a person  should 
not  be  detained  in  custody  on  a conviction  which  would  be  quashed 
if  brought  upon  the  Court  in  another  form.”  Of  these  authorities 
it  is  sufficient  to  refer  to  Regina  v.  St.  Clair  (1900),  27  A.R.  308,  from 
which  the  sentence  that  I have  quoted  is  taken.  See  also  Ex  p. 
McEachern  (1896),  17  C.L.T.  Occ.N.  18;  Rex  v.  Collette  (1905), 
10  O.L.R.  718,  10  Can.  Crim.  Cas.  286. 

Indeed  our  statute  authorizing  the  issue  of  a writ  of  certiorari  in 
aid  of  habeas  corpus  (R.S.O.  1897,  ch.  83,  sec.  5),  states  the  object 
of  conferring  this  right  to  be  that  the  Court  may  view  and  consider 
the  evidence,  depositions,  conviction,  and  all  the  proceedings,  to 
the  end  that  the  sufficiency  thereof  to  warrant  the  confinement 
may  be  determined.  Without  authority,  the  very  language  of  this 
enactment  would  seem  to  require,  when  papers  have  been  returned 
pursuant  to  the  certiorari,  that  the  Court  should  look  into  them,  and 
should,  if  it  finds  the  conviction  bad  and  insufficient  to  justify  the 
‘Commitment,  or  the  evidence  and  depositions  inadequate  to  sustain 
the  conviction,  order  the  discharge  of  the  prisoner. 

There  does  not  appear  to  be  any  similar  statutory  provision  in 
England,  and  there  the  return  of  a conviction  regular  in  form  and 
on  its  face  valid  and  sufficient  is,  unless  there  be  a question  of  juris- 
diction, a conclusive  answer  to  a motion  for  discharge  on  habeas 
corpus.  The  fact  that  no  similar  statutory  power  exists  in  the  Can- 
adian Supreme  Court  fully  accounts  for  the  decision  in  In  re  Tre- 
panier  (1885),  12  S.C.R.  Ill,  113. 

(1)  Robert  Crawford,  Esq.,  is  police  magistrate  for  the  town  of 
Brampton.  H.  H.  Shaver,  Esq.,  is  police  magistrate  for  the  town- 
ship of  Toronto,  in  which  the  offence  is  charged  to  have  been  com- 
mitted. The  conviction  recites  that  Mr.  Crawford  sat  at  the  request 
of  Mr.  Shaver.  I think  Mr.  Crawford’s  jurisdiction  to  try  the 
offence  charged  not  open  to  question:  R.S.O.  1897,  ch.  87,  secs. 
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17,  27,  and  30;  Rex  v.  Holmes  (1907),  14  O.L.R.  124,  127;  R.S.O. 
1897,  ch.  245,  secs.  97,  101. 

(2)  I cannot  regard  the  dating  of  the  warrant  of  commitment 
as  of  the  7th  October  as  anything  more  than  a mere  slip  or  clerical 
error.  This  certainly  would  not  warrant  the  discharge  of  the 
prisoner  held  under  the  warrant.  The  error  in  date  only  appears 
upon  examination  of  the  conviction  returned  to  the  writ  of  certiorari, 
and  is  such  that  no  Court  should  hesitate  to  permit  it  to  be  cured 
by  amendment. 

(3)  Section  99  of  the  Liquor  License  Act  (R.S.O.  1897,  ch.  245) 
requires  that  “the  justices  shall  in  all  cases  reduce  to  writing  the 
evidence  of  the  witnesses  examined  before  them,  and  shall  read  the 
same  over  to  such  witnesses,  who  shall  sign  the  same”  The 
Ontario  Summary  Convictions  Act,  R.S.O.  1897,  ch.  90,  prescribes 
that  magistrates  trying  offences  against  Ontario  statutes  shall,  as 
to  procedure  and  the  conduct  of  the  Court,  comply  with  the  require- 
ments of  the  Dominion  Criminal  Code  respecting  summary  convic- 
tions. By  the  Criminal  Code,  secs.  721  (3)  and  683,  the  magistrate 
is  required  to  put  in  writing  the  evidence  taken  by  him. 

For  the  first  offence  of  selling  liquor  without  a license  the  offender 
is  liable  to  a maximum  penalty  of  $100  and  costs,  and  is  liable  to 
imprisonment  only  in  default  of  payment;  for  a second  offence  he 
must,  on  conviction,  be  sentenced  to  four  months’  imprisonment: 
R.S.O.  1897,  ch.  241,  sec.  72.  The  proof  of  the  prior  conviction  is, 
therefore,  of  the  utmost  importance  when  a charge  is  laid  as  for  a 
second  offence.  In  fact  such  proof  is  essential  to  the  jurisdiction 
of  the  magistrate  to  impose  imprisonment.  Having  regard  to  the 
requirements  as  to  taking  the  evidence  in  writing,  it  was,  I think, 
clearly  the  duty  of  the  magistrate  to  put  in  writing,  as  part  of  the 
evidence  in  this  case,  the  admission  of  the  accused  or  the  testimony 
of  the  inspector,  Mr.  Orr — whichever  it  was — upon  which  he  found 
that  the  accused  had  been  previously  convicted  of  a similar  offence. 
The  return  shews  that  he  failed  to  do  so.  It  would,  in  my  opinion, 
be  most  unsafe  to  permit  the  evidence  returned  to  be  supplemented 
here  by  affidavits  of  the  magistrate  and  the  prosecutor  as  to  what 
evidence  was  given  or  what  admissions  were  made  by  the  accused 
at  the  trial  upon  this  vital  matter.  I must  decline  to  do  so. 

If  the  magistrate  proceeded  as  required  by  the  statute  (R.S.O. 
1897,  ch.  245,  sec.  101),  after  finding  the  accused  guilty  upon  the 
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pending  charge,  he  would  have  asked  him  “ whether  he  was  prev- 
iously convicted  as  alleged  in  the  information.”  In  the  information 
returned  to  the  certiorari  the  allegation  as  to  previous  conviction 
is  merely  that  the  accused  was  formerly  convicted  before  H.  H. 
Shaver,  Esq.,  police  magistrate  for  the  township  of  Toronto,  of 
having  on  the  11th  March,  1907,  sold  intoxicating  liquor.  If  the 
defendant,  upon  being  asked  by  the  magistrate,  did  admit  a con- 
viction as  alleged  in  the  information,  the  offence  so  admitted  might 
well  have  been  something  entirely  different  from  selling  without  a 
license,  because  intoxicating  liquor  may  be  sold  unlawfully  by 
persons  holding  licenses.  The  magistrate  had  no  personal  knowledge 
of  the  prior  conviction,  as  was  the  case  in  Regina  v.  McGarry  (1900), 
31  O.R.  486.  The  prior  conviction  had  to  be  either  admitted  or 
proved  before  him  by  competent  evidence.  If,  as  his  affidavit 
states,  he  asked  the  defendant  “if  he  had  previously,  to  wit,  on  the 
30th  day  of  March,  1907,  been  convicted  of  a similar  offence,”  he 
departed  from  the  statute,  in  that  he  inquired  concerning  an  offence 
other  and  different  from  that  alleged  in  the  information.  If  he 
followed  the  statute  and  inquired  concerning  the  prior  conviction 
as  alleged  in  the  information,  he  obtained  an  admission  which  was 
entirely  insufficient.  This  would  make  it  still  more  dangerous  to 
accept  the  magistrate’s  affidavit  as  to  what  transpired,  in  the  absence 
of  the  record  which  the  statute  required  him  to  make.  There  is  no 
evidence  returned  to  warrant  the  conviction  for  a second  offence  of 
selling  intoxicating  liquor  without  a license,  which  was  essential  to 
support  the  adjudication  of  imprisonment  for  four  months.  It 
follows  that  the  defendant  is  entitled  to  his  discharge  upon  this 
ground. 

(4)  It  is  not  necessary  to  deal  with  this  point,  though  had  the 
return  shewn  evidence  or  an  admission  of  a prior  conviction  for  the 
like  offence,  I should  have  been  inclined  to  accept  the  magistrate’s 
statement  as  to  stage  of  the  proceedings  at  which  such  evidence  or 
admission  was  given. 

(5)  Perhaps  the  most  serious  complaint  of  the  defendant,  how- 
ever, is  that  he  was  not  allowed  fair  or  reasonable  opportunity  to 
make  his  defence.  His  statement  as  to  the  time  at  which  he 
was  served  — his  inability  to  procure  the  attendance  of  his  own 
solicitor — his  repeated  requests  for  an  adjournment — the  re- 
fusal of  the  magistrate  to  grant  him  any  time — stands  uncon- 
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tradicted.  The  offer  made  by  the  magistrate  to  grant  an 
adjournment  on  payment  of  $10 — even  if  not  withdrawn,  as 
might  be  inferred  from  the  affidavit  of  the  accused — scarcely  re- 
quires consideration.  The  defendant  was  served  on  one  afternoon 
in  Streetsville  to  answer  a charge  on  the  next  afternoon  in  Brampton. 
His  solicitor  was  unavoidably  absent.  His  proposed  defence,  if 
honest,  required  an  analysis  of  the  beverages  he  had  sold  to  support 
it.  These  facts  were  all  presented  to  the  magistrate.  Upon  the 
opening  of  the  trial  the  information  which  the  defendant  had  been 
summoned  to  answer,  and  which  charged  two  offences,  in  contra- 
vention of  sec.  710  (4)  of  the  Code,  was  amended  so  as  to  charge 
one  offence,  and  that  on  a date  different  from  either  of  the  dates 
named  in  the  summons  served.  The  defendant  was  then  for  the 
first  time  made  aware  of  the  actual  charge  which  he  was  called  upon 
to  meet.  Yet  he  was  refused  even  an  adjournment  of  a few  hours, 
and  was  compelled  to  proceed  with  his  trial  without  witnesses, 
without  opportunity  to  present  a defence,  apparently  substantial 
and  bond  fide,  and  defended  by  a counsel  chosen  not  by  himself  but 
by  the  magistrate  who  tried  him. 

Section  713  of  the  Criminal  Code  enacts  that  “the  person  against 
whom  the  complaint  is  made  or  information  laid  shall  be  admitted 
to  make  his  full  answer  and  defence  thereto  and  to  have  the  witnesses 
examined  and  cross-examined  by  counsel,  solicitor,  or  agent  on  his 
behalf.”  And  sec.  104  of  the  Ontario  Liquor  License  Act  permits 
the  amendment  of  informations  before  judgment  only  upon  the 
terms  that  “if  it  appears  that  the  defendant  has  been  prejudiced 
by  such  amendment  . . . the  magistrate  shall  thereupon 

adjourn  the  hearing  to  some  future  day,  unless  the  defendant  waives 
such  adjournment.”  The  defendant  was,  in  the  circumstances  of 
this  case,  entitled  to  a reasonable  adjournment,  not  as  of  grace,  but 
as  of  right — not  upon  terms,  but  unconditionally.  To  refuse  to 
grant  such  adjournment  was  in  fact  and  deed  to  deny  him  that 
opportunity  “to  make  full  answer  and  defence”  which  the  Code 
says  he  shall  have.  The  distinction  between  pressing  on  proceed- 
ings so  that  the  defendant  has  no  reasonable  opportunity  to  make 
his  defence  and  refusing  to  hear  a defence  which  he  offers  to  make 
is  more  apparent  than  real.  I have  rarely  heard  of  magisterial 
authority  being  more  arbitrarily  and  unfairly  exercised  than  it 
appears  to  have  been  by  the  police  magistrate  in  this  case.  His 
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course  was  entirely  contrary  to  the  spirit  which  happily  pervades 
the  administration  of  justice  in  this  country.  While  inclined,  as 
far  as  possible,  to  disregard  trivial  and  highly  technical  objections 
to  convictions,  and,  even  when  obliged  to  quash,  disposed  to  protect 
magistrates  when  they  err  through  human  frailty  while  honestly 
endeavouring  to  discharge  their  duties  to  the  best  of  their  ability, 
superior  courts  may  not  countenance  such  a lack  of  fairness  and 
such  a departure  from  the  rules  of  elementary  justice  as  these  pro- 
ceedings disclose.  To  permit  the  confinement  of  the  defendant  to 
continue  “ would  under  the  circumstances  be  contrary  to  natural 
justice,  and  to  the  principles  of  our  laws:”  Regina  v.  Eli  (1886), 
10  O.R.  727,  733. 

An  order  will  issue  for  the  discharge  of  the  prisoner  from  custody. 


E.  B.  B. 


[IN  THE  COURT  OF  APPEAL.] 

Re  Norfolk  Voters’  Lists. 

Parliamentary  Elections — Ontario  Voters’  Lists  Act — Case  Stated  by  County 
Court  Judge — “ General  Question  ” — Specific  Cases. 

Section  39  of  the  Ontario  Voters’  Lists  Act,  7 Edw.  VII.  ch.  4,  only  authorises 
a county  court  Judge  to  state  a case  for  the  consideration  of  the  Court  of 
Appeal  upon  some  “ general  question”  which  has  arisen  or  is  likely  to 
arise  in  the  revision  of  the  lists  by  the  Judge. 

It  is  not  competent  for  a county  court  Judge  to  ask  the  Court  of  Appeal  to 
determine  simple  questions  of  fact  arising  in  any  particular  case,  nor  within 
the  competence  of  the  Court  to  relieve  him  of  his  duty  to  find,  in  such  par- 
ticular cases  as  were  here  stated,  whether,  at  the  times  necessary  to  confer 
a right  to  vote,  a particular  person  was  in  good  faith  a resident  of  and 
domiciled  in  some  particular  municipality,  and  had  continuously  resided 
in  the  electoral  district,  as  the  Ontario  Election  Act  requires. 

Re  Voters’  List  of  Township  of  Seymour  (1899),  2 Ont.  Elec.  Cas.  69,  distin- 
guished. 

Case  stated  by  the  Judge  of  the  county  court  of  Norfolk  under 
sec.  39  of  the  Ontario  Voters’  Lists  Act. 

Three  questions  were  stated: — 

1.  An  unmarried  man,  a farmer’s  son,  has  a residence  at  his 
father’s  house.  On  the  1st  March  he  enters  into  an  agreement  with 
a farmer  living  in  an  adjoining  electoral  district  to  work  for  him 
during  the  farming  season  of  from  6 to  8 months.  During  the 
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currency  of  this  agreement  he  boards  and  lodges  with  his  employer, 
but  leaves  part  of  his  clothing  at  his  father’s  house,  which  he  fre- 
quently visits,  and  to  which  he  intends  to  return  on  the  completion 
of  his  engagement.  He  is  so  engaged  in  the  adjoining  electoral 
district  on  the  last  day  upon  which  an  appeal  could  be  made  to  put 
him  upon  the  voters’  list  in  the  electoral  district  in  which  his  father 
resides.  The  question  is,  was  he  then  in  good  faith  a resident  of  and 
domiciled  in  such  last  mentioned  electoral  district,  within  the  mean- 
ing of  sec.  8 of  the  Ontario  Election  Act? 

2.  An  unmarried  man  resides  with  his  father.  He  secures  a 
position  as  teacher  in  a public  school  situated  in  an  electoral  district 
other  than  that  in  which  his  father  resides.  During  the  regular 
school  terms  he  lodges  and  boards  in  the  district  in  which  the 
school  is  situated,  and  at  other  times  he  stays  at  his  father’s  house, 
where  he  leaves  part  of  his  clothing  while  engaged  at  his  school. 
He  has  been  teaching  for  over  a year.  The  assessor  assesses  him 
with  his  father,  and  his  name  appears  upon  the  voters’  list.  Ques- 
tion: Has  this  teacher  such  a residence  in  the  electoral  district  in 
which  his  father  resides  as  entitles  him  to  have  his  name  retained 
in  the  voters’  list  when  a proper  appeal  has  been  entered  to  strike 
it  off? 

3.  An  unmarried  man  resided  with  his  father  until  he  attained 
his  majority.  Since  then  he  has  maintained  himself  by  his  own 
labour  in  various  places  outside  the  electoral  district  in  which  his 
father  resides.  He  occasionally  returns  to  his  father’s  home  for  a 
visit.  He  was,  on  the  last  day  for  filing  an  appeal  to  the  Court 
of  Revision,  so  maintaining  himself  at  some  place  other  than  the 
electoral  district  in  which  his  father  resides.  There  is  no  evidence 
before  the  Court  other  than  the  above  to  shew  whether  he  has  or 
has  not  established  a residence  other  than  that  he  formerly  had  with 
his  father.  His  name  appears  on  the  voters’  list,  and  an  appeal  is 
regularly  lodged  to  have  it  struck  off . Question:  Should  the  appeal 
be  allowed? 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren, 
and  Meredith,  JJ.A.,  on  the  3rd  October,  1907. 

J . R.  Cartwright,  K.C.,  for  the  Attorney-General. 

November  2.  Osler,  J.A.:— I agree  with  my  learned  brother 
Meredith,  whose  judgment  I have  had  an  opportunity  of  reading, 
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that  the  39th  section  of  the  Ontario  Voters’  Lists  Act  only  author- 
izes the  Judge  of  the  county  court  or  the  Lieutenant-Governor  in 
council  to  state  a case  upon  some  “ general  question”  which  has 
arisen  or  is  likely  to  arise  in  the  revision  of  the  lists  by  the  Judge, 
and  that  the  questions  in  the  present  instance  are  not  of  that  char- 
acter. I think  the  case  of  Re  Voters’  List  of  the  Township  of  Seymour 
(1899),  2 Ont.  Elec.  Cas.  69,  may  be  distinguished  on  the  ground 
pointed  out  by  my  learned  brother,  but  I may  add  that,  so  far  as  my 
recollection  serves  me,  the  point  of  jurisdiction  was  not  taken  in 
that  case. 

Section  39  is  rather  plainly  contrasted  with  sec.  40,  which  gives 
an  individual  voter  the  right  to  ask  for  the  opinion  of  the  Court  upon 
“any  question,”  and  therefore  (unless  the  construction  of  these 
words  is  controlled  by  sec.  39)  upon  a question  on  which  his  own 
right,  or  possibly  the  right  of  some  other  voter,  to  be  entered  or 
to  be  upon  the  list,  depends. 

No  order. 


Meredith,  J.A.: — Section  39  of  the  Ontario  Voters’  Lists  Act — 
7 Edw.  VII.  ch.  4 (O.) — provides  that,  “in  order  to  facilitate  uni- 
formity of  decision,  without  the  delay  and  expense  of  appeals,  (a) 
a Judge  may  state  a case  on  a general  question  arising  or  likely  to 
arise  . . .”  The  Act  does  not  specify  the  character  of  such  a 

general  question,  but  what  must  be  meant  is  any  general  question 
which  has  arisen,  or  is  likely  to  arise,  in  the  performance  of  the 
Judge’s  duties  under  the  Act.  However,  one  thing  is  expressly 
made  plain,  and  that  is,  that  the  question  must  be  a general,  not  a 
particular,  one:  the  words  “general  question”  are  twice  used  in  the 
section,  once  in  the  provision  for  the  Judge  stating  a case,  and  once 
in  the  provision  for  the  Lieutenant-Governor  in  council  doing  so; 
and  the  purpose  is  to  insure  uniformity  of  decision  throughout  the 
Province,  and  the  opinion  of  the  Court  upon  the  case  stated  is  to  be 
forthwith  published  in  the  Ontario  Gazette,  and  a copy  of  it  is  to  be 
sent  to  every  county  court  Judge  in  the  Province. 

None  of  the  questions  stated  in  this  case  is  one  of  the  character 
mentioned  in  the  enactment,  none  of  them  has  any  of  the  features 
of  a general  question,  each  is  a specific  case  depending  upon  its  own 
particular  facts,  facts  which  may  never  be  precisely  the  same  in  any 
other  case;  so  that  an  opinion  must  be  given  upon  each  separately, 
and  it  can  hardly  serve  any  useful  purpose  to  make  it  known  that 
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schoolmaster  Jones,  or  farm  labourer  Smith,  is,  or  is  not,  a voter, 
upon  the  facts  peculiar  to  his  own  case. 

It  is  not  competent  for  a county  court  Judge  to  ask,  in  effect, 
this  Court  to  determine  simple  questions  of  fact  arising  in  any  par- 
ticular case,  nor  within  the  competence  of  this  Court  to  relieve  him 
of  his  duty  to  find,  in  such  particular  cases  as  these,  whether,  at  the 
times  necessary  to  confer  a right  to  vote,  a particular  person  was 
in  good  faith  a resident  of  and  domiciled  in  some  particular  muni- 
cipality, and  had  continuously  resided  in  the  electoral  district,  as 
the  Ontario  Election  Act  requires. 

If  these  cases  may  be  properly  made  the  subject  of  a stated  case, 
it  is  difficult  to  suggest  any  case,  or  question,  which  can  arise  in  the 
discharge  of  the  Judge’s  duty  under  the  Voters’  Lists  Act,  which 
would  not  be;  and  so  an  appeal,  in  effect,  might  be  given  in  any 
particular,  or  favoured,  case,  although  the  Act  provides  that  “the 
decision  of  the  Judge  in  regard  to  the  right  of  any  person  to  vote 
. . . . shall  be  final.” 

In  the  case  of  Re  Voters’  List  of  the  Township  of  Seymour,  2 Ont. 
Elec.  Cas.  69,  this  point  was  not  considered  or  raised.  Unfortunately, 
such  cases  as  that,  and  this,  are  not  generally  contested  in  this  Court, 
but  are  heard  practically  ex  parte.  And  in  that  matter,  though  each 
particular  case  was  stated  upon  its  peculiar  facts,  it  might  perhaps 
have  been  thought  that  it  really  related  to  a large  class  of  persons — 
“Manitoba  harvesters” — whose  cases  were,  generally  speaking, 
practically  alike. 

For  more  than  one  reason  I cannot  think  that — as  was  suggested 
by  Mr.  Cartwright — these  cases,  or  any  other  case,  must  be  ruled 
by  the  Seymour  case;  but  so  much  light  is  thrown  upon  the  subject, 
by  many  cases,  that  the  learned  county  court  Judge  ought  not  to 
experience  any  very  great  difficulty  in  coming  to  a proper  conclusion 
in  those  which  he  has  stated,  or  indeed  in  any  other,  though  the 
facts  must  differ  in  most,  if  not  all,  of  them:  see  Ford  v.  Drew  (1879), 
5 C.P.D.  59;  Ford  v.  Hart  (1873),  L.R.  9 C.P.  273;  Ford  v.  Pye 
(1873),  ib.  269;  Torish  v.  Clark,  [1897]  W.N.  102;  Bond  v.  Over- 
seers of  St.  George,  Hanover  Square  (1870),  L.R.  6 C.P.  312;  Beal  v. 
Town  Clerk  of  Exeter  (1887),  20  Q.B.D.  300;  In  re  Craignish,  Craig- 
nish  v.  Hewitt,  [1892]  3 Ch.  180;  Winans  v.  Attorney-General,  [1904] 
A.C.  287. 
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[ANGLIN,  J.] 

Re  Silverthorn. 

Will — Construction — Devise  to  Wife — Life  Estate — Power  of  Sale — Use  of 

Proceeds — Income. 

The  testator  gave  and  devised  to  his  wife  “all  my  personal  estate  of  every 
description  for  her  own  use  and  that  my  landed  property  and  the  balance 
that  may  be  coming  due  on  the  . . . mortgage  shall  be  disposed  of 

after  the  death  of  my  wife  and  shall  be  made  into  fifteen  parts  of  which 
fifteen  parts  each  of  my  sons  shall  receive  two  fifteenth  parts  and  each  of 
my  daughters  one  fifteenth  part  and  that  so  long  as  my  wife  . . . lives 

she  shall  have  the  use  of  the  landed  property  and  either  use  it  rent  it  or 
sell  it  and  use  the  money  as  she  thinks  best:” — 

Held,  that  the  interest  of  the  wife  in  the  landed  property  was  a life  interest 
only,  with  a power  to  sell  the  land,  if  she-  so  desired,  and,  in  that  event,  a 
right  to  invest  the  proceeds  as  she  should  deem  best,  and  enjoy  the  income 
derivable  therefrom  during  her  life. 

Motion  by  the  executors  of  James  F.  Silverthorn,  deceased,  for 
an  order  determining  certain  questions  arising  upon  the  will  of  the 
deceased,  as  set  forth  in  the  judgment. 


The  motion  was  heard  by  Anglin,  J.,  in  the  Weekly  Court  at 
Toronto,  on  the  7th  November,  1907. 

W.  E.  Middleton,  for  the  executors. 

W . H.  Blake,  K.C.,  for  the  widow,  Elizabeth  A.  Silverthorn. 

November  14.  Anglin,  J.: — The  executors  ask  the  opinion  of 
the  Court  upon  the  construction  of  the  following  clause  in  the  last 
will  and  testament  of  James  F.  Silverthorn,  deceased: — 

“To  my  dear  wife  Elizabeth  A.  Silverthorn  I give  and  devise  all 
my  personal  estate  of  every  description  for  her  own  use  and  that 
my  landed  property  and  the  balance  that  may  be  coming  due  on 
the  Samuel  Silverthorn  mortgage  shall  be  disposed  of  after  the 
death  of  my  wife  and  shall  be  made  into  fifteen  parts  of  which 
fifteen  parts  each  of  my  sons  shall  receive  two  fifteenth  parts  and 
each  of  my  daughters  one  fifteenth  part  and  that  for  as  long  as  my 
wife  Elizabeth  A.  Silverthorn  lives  she  shall  have  the  use  of  the 
landed  property  and  either  use  it  rent  it  or  sell  it  and  use  the  money 
as  she  thinks  best.” 

The  absolute  title  of  the  widow  to  the  personal  property  is  ad- 
mitted. As  to  the  Samuel  Silverthorn  mortgage  it  was  conceded 
by  counsel  for  Mrs.  Elizabeth  A.  Silverthorn  that  she  took  only  the 
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income  thereof  for  life.  The  question  for  consideration  is  as  to  the 
disposition  made  of  the  landed  property. 

Mr.  Blake,  for  the  widow,  asks  a declaration  that  she  is  entitled 
absolutely  to  this  property.  On  the  other  hand,  Mr.  Middleton, 
representing  the  executors,  submits  that  she  only  takes  a life  interest 
in  it.  I have  examined  In  re  Jones,  Richards  v.  Jones,  [1898]  1 Ch. 
438,  Lloyd  v.  Tweedy,  [1898]  1 I.R.  5,  In  re  Richards,  Uglow  v. 
Richards,  [1902]  1 Ch.  76,  and  In  re  Tuck  (1905),  10  O.L.R.  309, 
cited  by  counsel.  I have  also  considered  Espinasse  v.  Luffingham 
(1846),  3 Jo.  & LaT.  186;  In  re  Bush,  [1885]  W.N.  61;  and  In  re 
Pounder  (1886),  56  L.J.Ch.N.S.  113.  As  pointed  out  in  regard  to 
other  testators  in  more  than  one  of  these  cases,  this  testator,  when 
desirous  of  making  an  absolute  gift  of  property,  knew  how  to  do 
so,  as  evidenced  by  his  disposition  of  the  personal  estate. 

Were  it  not  for  the  concluding  words  of  the  devise  of  the  realty — 
that  she  may  “sell  (it)  and  use  the  money  as  she  thinks  best” — 
there  would  be  no  room  for  the  contention  that  the  widow  has  more 
than  a life  interest  in  the  landed  property.  Mr.  Blake,  however, 
argues  that  the  right  given  her,  as  he  puts  it,  to  use  the  money 
arising  from  the  sale  of  the  realty  as  she  thinks  best,  is  inconsistent 
with  any  limitation  upon  her  interest  in  the  property  itself. 

It  is  a cardinal  rule  of  construction  that  effect  must  be  given,  if 
possible,  to  every  disposition  of  property  made  by  a testator;  that 
no  words  of  disposition,  no  portions  of  a will,  are  to  be  rejected  or 
deemed  inoperative,  if  it  is  possible,  by  putting  upon  other  portions 
of  the  document  any  reasonable  construction,  to  remove  apparent 
inconsistencies  and  make  them  effective.  If  the  contention  pre- 
sented on  behalf  of  the  widow  is  to  prevail,  the  careful  directions  of 
the  testator  as  to  the  disposition  of  his  landed  property  after  his 
wife’s  death,  and  its  division  into  fifteen  parts,  of  which  the  sons 
shall  receive  each  two  fifteenth  parts  and  the  daughters  one  fifteenth 
part,  would  be  entirely  ineffectual  and  inoperative.  It  is  impossible 
to  suppose  that  if  the  testator  intended  to  give  to  Elizabeth  A. 
Silverthorn  the  entire  interest  in  his  landed  property,  he  should  have 
made  this  careful  disposition  upon  the  assumption  that  there  would 
still  be  some  remaining  interest  in  that  property,  which  might  in 
that  event  be  the  subject  of  disposition  by  himself.  As  pointed  out 
in  several  of  the  cases  above  cited,  the  disposition  in  favour  of  the 
sons  and  daughters  would  be  repugnant  and  invalid  for  uncertainty, 
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if  it  must  be  read  as  intended  to  operate  only  upon  such  portion 
of  the  capital  received  from  the  sale  of  the  landed  property,  if  it  be 
sold,  as  might  remain  after  the  death  of  Elizabeth  A.  Silverthorn, 
she  having  the  right  to  use,  in  her  untrammelled  discretion,  any  part 
of  such  capital.  This,  therefore,  is  not  a construction  to  be  favoured. 

If  the  words  “as  she  thinks  best”  refer  to  the  use  to  be  made 
of  the  money  arising  from  the  sale  of  the  realty,  it  might  be  difficult 
to  maintain  that  the  widow’s  interest  is  not  absolute.  These  words, 
however,  do  not  necessarily  relate  to  the  use  to  be  made  of  the 
money.  I think  they  rather  relate  to  the  widow’s  option  to  use  the 
property  herself,  or  to  rent  it,  or  to  sell  it.  Any  one  of  these  things 
she  may  do  “as  she  thinks  best,”  and  this  quite  consistently  with 
her  own  interest  being  a life  interest  only.  But  in  the  event  of  sale 
she  is  given  the  use  of  the  money.  So,  in  the  event  of  not  selling, 
she  is  given  the  use  of  the  land  itself.  The  testator  apparently 
applies  the  word  “use”  to  the  money — proceeds  of  the  sale  of  the 
land,  standing  in  the  place  of  the  land  itself — in  the  same  way  as  he 
applies  it  to  the  land.  The  widow,  I think,  is  limited  to  the  enjoy- 
ment of  the  income  to  be  derived  from  the  investment  of  the  money 
should  she  sell  the  land,  her  discretion  as  to  the  place,  manner,  and 
kind  of  investment  being  apparently  unrestricted.  As  already 
pointed  out,  it  is  impossible  to  read  the  disposition  in  favour  of 
Elizabeth  A.  Silverthorn  as  to  the  landed  property  in  any  other  way 
without  rejecting,  as  wholly  inoperative,  the  preceding  disposition 
in  favour  of  the  sons  and  daughters. 

For  these  reasons,  in  my  opinion,  the  interest  of  Elizabeth  A. 
Silverthorn  in  the  landed  property  should  be  declared  to  be  a life 
interest  only,  with  a power  to  sell  the  land,  if  she  so  desires,  and,  in 
that  event,  a right  to  invest  the  proceeds  as  she  deems  best,  and 
enjoy  the  income  derivable  therefrom  during  her  life.  Costs  of 
all  parties  to  be  out  of  the  estate,  those  of  the  executors  as  between 
solicitor  and  client. 


E.  B.  B. 
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[BOYD.  C.] 

Warren  v.  The  D.  W.  Karn  Co. 

Injunction — -Testimonials  to  Employer  and  Employee — Publication  in  Changed 
Form — Property  in  and  Control  by  Employer. 

It  is  not  every  breach  or  violation  of  good  faith  or  departure  from  honourable 
dealing  which  can  call  forth  the  powers  of  equity  to  make  redress;  there 
must  be  disclosed  some  case  of  civil  property  which  the  Court  is  bound  to 
protect  before  the  publication  of  private  papers  will  be  enjoined. 

The  plaintiff,  an  expert,  was  a superintendent  of  the  defendants’  manufactory 
of  pipe  organs  for  several  years,  during  which  time  two  commendatory  testi- 
monials had  been  given,  one  that  “the  builders  (defendants)  and  Mr.  Charles 
S.  Warren  (plaintiff)  have  every  reason  to  congratulate  themselves,”  and 
the  other  addressed  to  the  plaintiff  by  name,  wherein  he  was  congratulated 
on  having  “solved  the  problem  of  a thoroughly  satisfactory  electro-pneu- 
matic action.” 

After  he  had  left  the  defendants’  employ  and  started  business  for  himself,  the 
defendants  published  an  advertising  pamphlet  containing  the  testimonials, 
omitting  all  reference  to  the  plaintiff  or  to  his  name.  In  an  action  for  an 
injunction  to  restrain  the  publication  of  the  testimonials  in  a mutilated 
form: — 

Held,  that  as  between  the  superintendent  and  the  company  whose  agent  or 
employee  he  was,  the  testimonials  were  the  property  in  possession  of  the 
company,  who  had  the  right  to  control  their  publication,  and  that  right  con- 
tinued after  the  plaintiff  left  their  employment,  in  the  absence  of  any  re- 
striction imposed  by  the  writers. 

Howard  v.  Gunn  (1863),  32  Beav.  462,  followed. 

This  was  an  action  brought  by  the  plaintiff,  a former  superinten- 
dent of  the  defendant  company,  to  restrain  the  publication  by  the 
defendants  in  an  altered  form  of  certain  testimonials  given  in  re- 
commendation of  organs,  manufactured  by  the  defendants  under 
the  plaintiff’s  superintendence,  in  which  he,  as  well  as  the  company, 
were  commended.  The  plaintiff  had  left  defendants  employment 
and  started  a rival  business  for  himself,  and  by  the  alterations  he 
was  deprived  of  any  commendation,  under  the  circumstances  set 
out  in  the  judgment. 

The  action  was  tried  at  Woodstock  on  24th  September,  1907, 
before  Boyd,  C.,  without  a jury. 

A.  B.  Morine,  for  the  plaintiff. 

G.  T.  Blackstock,  J.  G.  Wallace  with  him,  for  the  defendants. 

September  27.  Boyd,  C.: — The  case  for  relief  presented  by  the 
plaintiff  may  be  thus  stated.  The  plaintiff  has  been  trained  in  the 
work  of  organ  building,  and  by  special  attention  has  acquired  great 
skill  in  the  construction  of  pipe-organs  for  churches. 
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Thus  qualified  as  an  expert,  he  was  employed  by  the  defendants 
as  superintendent  of  their  manufactory  for  about  eight  years,  from 
1897  to  1905,  and  during  that  time  a large  number  of  such  pipe- 
organs  was  successfully  constructed  under  his  supervision. 

These  organs  were  of  approved  excellence,  and  the  plaintiff 
claims  that  the  most  of  the  work  was  due  to  his  skill.  In  particular 
as  to  two  organs,  testimonials  were  given  in  which  the  merit  of  the 
plaintiff  was  recognized.  The  first  in  1897,  in  connection  with  the 
Metropolitan  Church  organ,  was  given  by  Mr.  Lemare,  a distin- 
guished musician  and  organist,  in  these  words:  “I  am  delighted 

with  the  organ;  let  me  say  that  it  is  the  finest  organ  I have  played 
on  the  American  continent.  It  has  a splendid  tone,  and  I am  sure 
the  builders  and  Mr.  Charles  S.  Warren  have  every  reason  to  con- 
gratulate themselves  on  the  success  they  have  achieved  in  obtaining 
such  a magnificent  instrument. 

(Sgd.)  Edwin  H.  Lemare.” 

The  other,  given  in  the  shape  of  a letter  from  a well-known 
organist,  Mr.  Jeffers,  with  reference  to  an  organ  in  the  Central 
Methodist  Church,  Toronto,  in  1905,  addressed  to  the  plaintiff, 
wherein  he  was  congratulated  on  having  “ solved  the  problem  of  a 
thoroughly  satisfactory  electro-pneumatic  action.” 

Before  the  plaintiff  became  connected  with  the  defendants  they 
did  not  manufacture  the  pipe  church  organ. 

He  left  the  company  for  the  purpose  of  setting  up  an  independent 
business  in  the  line  of  church  organs,  and  the  defendants  after  he 
left  continued  to  make  such  organs.  So  that  now,  the  plaintiff  and 
defendants  are  rival  makers  and  dealers,  at  arms7  length  in  business 
competition. 

The  gist  of  the  plaintiff’s  grievance  is  that  the  defendants  have 
issued  a pamphlet  containing  these  two  recommendations,  but  so 
altered  as  to  apply  solely  and  only  to  the  defendants.  As  to  Mr. 
Lemare’s  report,  this  is  done  by  omitting  the  words  “and  Mr. 
Charles  S.  Warren,”  so  that  the  sentence  reads  “ I am  sure  the  build- 
ers have  every  reason  to  congratulate  themselves  on  the  success;” 
and  as  to  Mr.  Jeffers’  letter,  by  striking  out  the  introductory  “My 
dear  Mr.  Warren,”  and  substituting  “The  D.  W.  Karn  Co.,  Gentle- 
men.” 

The  plaintiff  admitted  that  he  received  the  testimonials  as  agent 
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or  superintendent  of  the  defendants,  and  that  the  possession  of  and 
property  in  the  documents  is  with  the  defendants. 

The  plaintiff  will  be  content  if  the  defendants  use  and  print  the 
testimonials  in  their  original  unmutilated  shape.  But  the  de- 
fendants claim  the  right  to  use  such  parts  as  they  please  and  to 
quote  as  much  as  serves  their  own  purpose. 

To  print  the  testimonials  as  framed  by  the  writers  would  carry 
recommendation  to  both  parties,  and  they  are  now  rival  dealers — 
and  that  would  not  be  “business.” 

The  writer  of  the  testimonials  (in  whatever  shape  they  are)  by 
sending  them  to  the  plaintiff  or  the  company  intended  that  they 
should  be  published.  And  as  between  the  superintendent  and  the 
company  whose  agent  or  employee  he  was,  the  testimonials  were 
the  property  in  the  possession  of  the  company  who  had  the  right  to 
control  their  publication,  and  this  right  continued  after  the  plaintiff 
separated  from  the  defendants’  company  in  the  absence  of  any  re- 
striction imposed  by  the  writers  of  the  testimonials:  Howard  v. 
Gunn  (1863),  32  Beav.  462. 

The  whole  complaint  is  that  by  the  omission  or  change  of  certain 
words  the  plaintiff  has  been  deprived  of  the  commendation  which 
was  contained  in  the  original  testimonials.  Something  of  credit  is 
withheld  from  him  which  would  have  been  given  him  had  no  change 
been  made  in  the  testimonials  incorporated  in  the  defendants’ 
pamphlet  published  in  relation  to  their  present  business.  There  is 
no  proof  that  the  plaintiff  has  been  or  is  likely  to  be  injuriously 
affected  in  reputation  or  in  business  by  this  allegation,  or  that  the 
public  has  been  led  astray  thereby. 

Granted  that  the  testimonials  have  been  garbled  by  withholding 
the  part  relating  to  the  plaintiff,  does  that  give  jurisdiction  to  inter- 
fere by  way  of  injunction  to  restrain  such  use  of  the  papers?  It  is 
not  every  breach  or  violation  of  good  faith  or  departure  from  honour- 
able dealing  which  can  call  forth  the  powers  of  equity  to  make  re- 
dress; there  must  be  disclosed  some  case  of  civil  property  which 
the  Court  is  bound  to  protect  before  the  Court  can  enjoin  the  pub- 
lication of  private  papers.  See  Gee  v.  Pritchard  (1818),  2 Swanst. 
402,  at  p.  413. 

Many  doubtful  and  it  may  be  unwarrantable  acts  must  be  left 
to  the  verdict  of  conscience  or  to  the  judgment  of  public  opinion, 
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and  the  present  grievance  appears  to  be  one  falling  outside  of  legal 
limits  and  to  be  resolved  in  the  court  of  conscience. 

Tested  by  the  business  maxim  “Every  man  for  himself/7  the 
pamphlet  may  be  regarded  as  a shrewd  stroke  of  advertising; 
tested  by  the  golden  rule  of  fair  dealing,  it  would  not  in  my  opinion 
fare  so  well.  The  testimonials  were  given  for  the  joint  work  of  the 
company  and  its  guiding  spirit,  the  then  superintendent;  to  use  them 
so  as  to  exclude  the  latter  appears  to  be  an  unfair  use. 

They  had  spent  their  force  for  advertising  purposes  when  the 
business  connection  of  the  parties  was  severed,  and  thereafter  they 
should  either  have  been  withheld  from  further  circulation  or  they 
should  have  been  printed  as  they  were  written. 

The  case  is  one  of  first  impression.  I find  no  ground  of  legal 
liability  and  the  action  should  therefore  be  dismissed,  but  I do  not 
give  costs. 


G.  A.  B. 


C.  A. 
1907 


[IN  THE  COURT  OF  APPEAL.] 

The  Rideau  Club  v.  The  Corporation  of  the  City  of  Ottawa. 


Sept.  17.  Assessment  and  Taxes — Social  Club — “ Members  {Club” — Liability  for  “Busi- 
ness Assessment ” — 4 Edw.  VII.,  cli.  23,  sec.  10  (e)  (0.). 


The  object  of  sec.  10  of  the  Assessment  Act,  4 Edw.  VII.,  ch.  23  (O.),  is  to 
reach  the  income  derived  by  the  land  holder  from  the  various  occupations, 
mentioned  in  the  section,  carried  on  by  him  upon  the  land,  and  perhaps 
indirectly  the  stock-in-trade  and  personal  property  belonging  to  the  busi- 
ness, and  the  word  “business”  in  that  section  means  something  which 
occupies  time  and  attention  and  labour,  and  is  followed  for  profit. 

A social  club,  having  no  capital  stock,  and  consequently  no  dividends, 
profits,  or  earnings  to  be  divided  among  its  members,  although  it  furnishes 
meals  and  liquors  to  them  and  their  guests,  is  not  a club  within  the  meaning 
of  sub-sec.  (e)  of  the  section,  and  is  not  liable  to  a “business  assessment.” 
Judgment  of  Mabee,  J.,  12  O.L.R.  275,  reversed. 


This  was  an  appeal  from  the  judgment  of  Mabee,  J.  at  the  trial 
reported  12  O.L.R.  275. 

The  action  was  brought  to  obtain  a declaration  that  a certain 
business  tax  imposed  upon  the  plaintiffs  was  void  and  illegal. 
Mabee,  J.,  dismissed  the  action  with  costs. 
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From  this  judgment  the  plaintiffs  appealed  to  the  Court  of 
Appeal,  and  the  appeal  was  argued  on  24th  April,  1907,  before 
Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  and  Meredith,  JJA. 

Travers  Lewis,  for  the  appeal.  The  plaintiff  club's  Act  of  in- 
corporation, 29  Viet.  ch.  98,  shews  by  recital  that  the  plaintiff  club 
was  incorporated  for  “social  purposes."  It  is  not  a “proprietary 
club,"  where  a profit  might  be  made  or  is  sought  to  be  made.  The 
club  is  a “members'  club,"  maintained  by  the  entrance  fees  and 
subscriptions  of  its  members.  It  does  not  occupy  any  premises 
for  business  purposes,  nor  does  it  carry  on  any  business.  It  makes 
no  profit,  and  is  not  liable  under  sub-sec.  (e)  of  sec.  10  of  the  Assess- 
ment Act,  4 Edw.  VII.  ch.  23.  All  its  property  and  effects  must, 
according  to  sec.  2 of  its  incorporation  Act,  “be  applied  solely  to 
its  maintenance."  As  to  the  distinction  between  a “members' 
club”  and  a “proprietary  club,"  see  Wertheimer's  Law  of  Clubs, 
3rd  ed.,  “Introduction,"  and  p.  6.  Besides  “proprietary  clubs," 
which  are  established  for  profit  and  launched  on  that  basis,  there  is 
yet  another  class  of  clubs  which  is  designed  to  make  a profit,  the 
shareholders  of  which  may  be  considered  as  “carrying  on  the 
business  of  a club,"  within  the  meaning  of  the  Act,  as  distinguished 
from  a “members'  club,"  such  as  the  plaintiff.  These  are  “joint 
stock  clubs,"  examples  of  which  are  to  be  found  in  the  Acts  incor- 
porating the  St.  Catharines  Club,  49  Viet.  ch.  83  (0.),  and  the 
Hamilton  Club,  36  Viet.  ch.  131  (O.).  This  taxing  statute  ought 
not  to  be  judicially  amplified  so  as  to  include  a social  “members’ 
club  " with  proprietary  clubs  or  joint  stock  company  clubs : English 
Encyclopaedia  of  Law,  vol.  3,  p.  102.  In  the  leading  case  of  lure 
St.  James’s  Club  (1852),  2 D.M.  & G.  383,  at  p.  387,  Lord  Chancellor 
St.  Leonards  discusses  the  nature  and  constitution  of  a “members' 
club,"  and,  at  p.  388,  holds  that  “though  it  might  be  classed  under 
the  head  of  companies  yielding  convenience  and  benefit,  yet  clearly 
not  among  those  yielding  profit  from  trade.  No  man  can  receive 
profit,  in  that  sense,  from  a club."  Compare  Graff  v.  Evans  (1881), 
8 Q.B.D.  373,  at  p.  377.  In  construing  sec.  10  (e)  of  the 
Assessment  Act,  the  crucial  point  must  be  the  true  meaning  therein 
of  the  word  “business.".  In  Smith  v.  Anderson  (1880),  15  Ch.  I). 
247,  at  p.  258,  Jessel,  M.R.,  defines  it  as  “ anything  which  occupies  the 
time  and  attention  and  labour  of  a man  for  the  purpose  of  profit." 
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“Business”  and  “employment”  are  synonymous  terms,  signifying 
that  which  occupies  the  time,  attention,  and  labour  of  men  for 
purposes  of  livelihood  or  for  profit:  Anderson’s  Law  Dictionary, 
Tit:  “Business,”  p.  141;  Bouvier’s  Law  Dictionary,  vol.  1,  p.  273. 
In  a legislative  sense,  “business”  is  thus  defined  in  State  v.  Boston 
Club  (1893),  12  Southern  Rep.  895,  896.  Compare  Grainger  & Son 
v.  Goff,  [1896]  A.C.  325,  at  p.  340;  and  Erichsen  v.  Last  (1881),  8 
Q.B.D.  414,  at  p.  420.  The  learned  trial  Judge  inadvertently  in- 
serted in  his  judgment  the  words  “what  is  known  as”  a club;  but 
sec.  10  (e)  of  the  Assessment  Act  should  be  read  without  the  quoted 
words.  In  five  different  American  States  the  Courts  have  decided 
that  “members’  clubs,”  in  supplying  their  members  with  food  and 
liquor,  do  not  carry  on  business,  and  the  criterion  of  business  is 
intended  profit:  State  v.  Boston  Club,  12  Southern  Rep.  895,  at  p. 
897,  and  cases  there  cited.  Section  10  (7)  indicates  that  the 
“business  tax”  is  a substitute  for  an  income  tax  on  such  business; 
the  classes  of  business  in  sec.  10  (e)  are  commercial  enterprises  and 
money-making  occupations,  and  the  sub-section  of  the  Act  ought 
to  be  construed  with  due  regard  to  the  maxim  noscuntur  a sociis : 
Maxwell  on  Statutes,  4th  ed.,  1905,  491;  Broom’s  Legal  Maxims, 
7th  ed.,  1900,  435,  439.  Taxing  Acts  must  be  strictly  construed: 
Maxwell,  4th  ed.,  429;  Broom’s  Maxims,  7th  ed.,  423. 

Taylor  McVeity,  contra.  The  trial  Judge  has  found  that  the 
plaintiffs  carried  on  a business,  and  that  finding  should  not  be  in- 
terfered with.  “ Business”  is  a word  of  wide  signification.  Besides 
carrying  on  a business,  the  plaintiffs  rented  premises,  and  hence 
were  in  receipt  of  a large  annual  income,  thus  carrying  on  business. 
The  respondent  corporation  adopts  the  judgment  and  reasoning  of 
the  learned  trial  Judge. 

Travers  Lewis,  in  reply. 

September  17.  Osler,  J.A.: — The  action  was  brought  for  a 
declaration  that  the  assessment  of  the  plaintiffs,  for  the  year  1906, 
of  $16,650  for  a “ business  assessment,”  under  the  provisions  of 
sec.  10  (e)  of  the  Assessment  Act,  is  illegal,  and  that  the  plain- 
tiffs are  not  liable  to  such  an  assessment  according  to  the  true 
interpretation  of  the  Act,  and  for  an  injunction  restraining  the 
defendants  from  distraining  or  levying  taxes  in  respect  of  the 
assessment. 
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The  plaintiffs  were  incorporated  by  29  Yict.  ch.  98  (1865),  as  a 
club  “for  social  purposes.”  There  is  no  capital  stock,  and  therefore, 
no  dividends;  and  there  are  no  profits  or  earnings  made,  or  to  be 
paid  to,  or  divided  among  the  members,  nor  have  they  any  pro- 
prietary interests  in  the  club  which  they  can  sell  or  assign.  It  is,  in 
effect,  kept  up  by  entrance  fees  and  members’  subscriptions,  and 
a sum  received  from  the  rents  of  part  of  the  club  property.  Meals 
and  liquors  are  furnished  to  members  and  their  guests.  An  annual 
loss  is  sustained  in  connection  with  the  dining-room,  and  the  price 
charged  for  liquors  is  only  intended  to  cover  expenses.  The  club  is, 
in  short,  a “members’  club,”  as  distinguished  from  a “proprietary 
club,”  or  a “stockholders’  club”  with  a share  capital  on  which 
dividends  are  or  may  be  payable. 

I am  of  opinion,  with  all  respect,  that  this  judgment  cannot  be 
supported,  having  regard  to  the  object  and  intent  of  sec.  10  of  the 
Assessment  Act  and  the  true  meaning  and  interpretation  of  clause 
(e)  of  the  first  sub-section  of  that  section.  The  section  creates  an 
assessment  of  an  entirely  novel  nature  called  a “business  assess- 
ment,” and  the  language  under  which  it  is  sought  to  impose  such 
an  assessment  upon  these  plaintiffs  is  as  follows: — 

“Irrespective  of  any  assessment  of  land  under  this  Act,  every 
person  occupying  or  using  land  in  the  municipality,  for  the  purpose 
of  any  business  mentioned  or  described  in  this  section,  shall  be 
assessed  for  a sum  to  be  called  ‘business  assessment,’  to  be  computed 
by  reference  to  the  assessed  value  of  the  land  so  occupied  or  used 
by  him,  as  follows  . . . 

“ (e)  Every  person  carrying  on  the  business  ...  of  a club 
in  which  meals  or  spirituous  or  fermented  liquors  are  sold  or  fur- 
nished . . . for  a sum  equal  to  50  per  cent,  of  the  said  assessed 

value.” 

The  plaintiffs  are  undoubtedly  an  incorporated  club,  and  meals 
and  spirituous  or  fermented  liquors  are  sold  or  furnished  there  to 
members  and  their  guests;  but  the  question  is  whether  they  are  a 
club  of  such  a character  as  the  section  intended  to  deal  with. 

The  person — or,  by  interpretation,  corporation — is  one  which 
carries  on  the  business  of  a club.  The  word  “business”  is  the 
effective  or  qualifying  word,  and  to  ascertain  its  meaning  it  is 
legitimate  to  examine  the  whole  of  the  section  and  to  consider  its 
object.  The  object  appears  to  be  to  reach,  by  a simple  though 


C.A. 

1907 

The  Rideau 
Club 
v 

The 

Corpora- 
tion of  THE 
City  of 
Ottawa. 

Osier,  J.A. 


122 


ONTARIO  LAW  REPORTS. 


VOL. 


C.  A. 
1907 

The  Rideau 
Club 
v. 

The 

Corpora- 
tion of  THE 
City  of 
Ottawa. 

Osier,  J.A. 


somewhat  rule-of-thumb  method,  the  income  derived  by  the  land- 
holder, from  the  various  occupations  mentioned  in  the  section 
carried  on  by  him  upon  the  land,  and  perhaps  indirectly  the  value 
of  the  stock-in-trade  and  personal  property  belonging  to  the 
business,  which  however  is  no  longer  assessable  as  such. 

Leaving  aside  for  the  moment  the  case  of  a club,  each  of  the 
occupations  mentioned  in  the  several  clauses  of  the  section,  without 
exception,  is,  and  is  spoken  of  as  a business,  and  a “ business  ” tax  is 
imposed  in  respect  of  it,  and  each  of  them  is  a business  of  a gain- 
producing  character.  “Business”  is  a word  of  large  and  indefinite 
import,  but  (as  used  in  the  section)  its  evident  and  reasonable 
meaning  is  (to  adopt  the  language  of  the  Master  of  the  Rolls  in 
Smith  v.  Anderson,  15  Ch.D.  247,  at  p.  258)  something  which  is 
followed  and  which  occupies  time  and  attention  and  labour  for 
profit. 

The  word  “club”  is  also  a word  of  different  significations, 
whether  applied  to  a corporation  or  to  an  association  of  individuals. 
There  is  the  proprietary  club  owned  by  an  individual;  the  club  with 
a share  capital;  and  the  members’  club — the  latter  being  maintained 
for  the  social  purposes  and  convenience  of  the  members,  and  prac- 
tically their  private  house,  the  up-keep  of  which  is  derived  from 
their  subscriptions,  or  payment  for  refreshments  or  accommodation 
furnished  to  themselves  or  their  guests,  but  not  maintained  (in  any 
sense)  for  the  purpose  of  gain  or  profit.  The  club  in  question  is  a 
club  of  the  latter  kind;  and,  in  considering  whether  the  plaintiffs 
carry  on  the  business  of  a club,  we  ought,  having  regard  to  the  whole 
section  and  the  subject  it  deals  with,  to  apply  the  ejusdem  generis 
rule  of  interpretation  to  the  particular  language  of  sub-sec.  (e),  and 
to  hold  that  a club  which  does  not  carry  on  a business,  in  the  sense 
in  which  that  word  is  used  throughout  the  rest  of  the  section,  is  not 
within  its  ambit,  and  is  therefore  not  subject  to  a business  tax. 

I would  allow  the  appeal. 

Maclaren,  J.A.: — The  Rideau  Club  has  appealed  against  the 
judgment  of  Mabee,  J.,  which  dismissed  its  action  brought  against 
the  city  of  Ottawa  to  set  aside  a “business  assessment”  of  $16,650, 
imposed  upon  it  for  the  year  1906. 

The  Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  10,  sub-sec.  1,  (O.), 
provides  that  “Irrespective  of  any  assessment  of  land  under  this 
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Act,  every  person  occupying  or  using  land  in  the  municipality  for 
the  purpose  of  any  business  mentioned  or  described  in  this  section 
shall  be  assessed  for  a sum  to  be  called  a ‘business  assessment/  to  be 
computed  by  reference  to  the  assessed  value  of  the  land  so  occupied 
or  used  by  him,  as  follows: — 

“ ( e ) Every  person  carrying  on  the  business  ...  of  a club, 
in  which  meals  or  spirituous  or  fermented  liquors  are  sold  or  fur- 
nished . . . for  a sum  equal  to  50  per  cent,  of  the  said  assessed 

value.” 
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The  real  estate  of  the  club  was  assessed  for  $33,300.  Part  of  it 
was  rented,  and  brought  in  a revenue  of  about  $3,000  a year.  On 
that  part  of  it  occupied  by  the  club  itself  the  business  assessment 
of  $16,650  complained  of  was  imposed. 

The  club  was  incorporated  in  1865  by  the  statute  of  the  late 
Province  of  Canada,  29  Yict.  ch.  98,  which  provided  that  stock 
might  be  issued,  the  proceeds  of  which  were  to  be  applied  exclusively 
to  the  erection  of  a club  house  and  to  the  furnishing  of  the  same. 
Each  holder  of  such  stock  was  to  be  a proprietor  of  an  undivided 
share  of  the  real  estate  and  buildings  of  the  corporation.  These 
provisions  as  to  stock  were  repealed  in  1889  by  the  Ontario  Statute, 
52  Viet.  ch.  99,  and  the  evidence  shews  that,  at  the  time  of  the 
assessment  complained  of,  the  club  was  what  is  known  as  a members’ 
club,  as  distinguished  from  a proprietary  club  or  one  which  has 
stock  or  shares.  There  is  no  provision  for  the  distribution  of 
profits;  nor  do  profits  appear  to  be  contemplated. 

The  Act  of  incorporation  declares  that  the  club  was  established 
“for  social  purposes;”  and  it  appears  that  no  member  has  any 
proprietary  interest  that  he  can  sell  or  assign;  in  the  event  of  his 
death  nothing  passes  to  his  representatives;  he  has  personal  privi- 
leges only.  Meals  and  liquors  are  supplied  to  members  and  their 
guests,  but  not  at  a profit;  a reading-room  and  other  appointments 
of  a social  club  are  provided.  The  club  is  maintained  by  the  en- 
trance and  annual  fees,  which  in  1906  amounted  to  $21,000,  and 
by  the  rents  of  about  $3,000. 

The  question  we  have  to  consider  is  this : Does  this  corporation 
use  the  land  and  building  in  question  for  the  purpose  of  carrying 
on  the  business  of  a club  in  which  meals  or  spirituous  or  fermented 
liquors  are  sold  or  furnished?  It  is  admitted  that  meals  and 
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liquors  are  furnished;  it  is  denied  that  it  carries  on  the  business  of 
a club,  or  that  it  carries  on  business  at  all. 

In  construing  the  Assessment  Act,  or  at  least  those  portions  of 
it  that  impose  burdens,  we  must  bear  in  mind  the  well-established 
rule  of  interpretation,  that  such  Acts  are  to  be  construed  more 
strictly  than  those  which  are  remedial.  In  Cox  v.  Rabbits  (1878), 
3 App.  Cas.  473  at  p.  478,  Lord  Cairns  said:  “A  Taxing  Act  must  be 
construed  strictly.  You  must  find  words  to  impose  the  tax,  and,  if 
words  are  not  found  which  impose  the  tax,  it  is  not  to  be  imposed.” 
See  to  the  same  effect  The  Oriental  Bank  Corporation  v.  Wright 
(1880),  5 App.  Cas.  842,  at  p.  856. 

The  wwd  “ business,”  standing  by  itself,  is,  as  is  said  by  the 
Master  of  the  Rolls  in  Smith  v.  Anderson , 15  Ch.D.,  at  p.  258,  a 
word  of  extensive  use  and  of  large  and  indefinite  signification.  In 
Murray’s  Oxford  Dictionary  no  less  than  twenty-four  different 
meanings  are  assigned  to  it.  Its  meaning  in  each  case  must  depend 
largely  on  the  context,  and  most  of  these  twenty-four  different 
meanings  would  be  quite  inapplicable  when  one  speaks  of  carrying 
on  business,  or  carrying  on  a particular  business,  which  is  the 
language  of  the  section  of  the  Act  now  in  question. 

The-  Cyclopedia  of  Law  and  Procedure  gives  about  an  equal 
number  of  definitions  of  the  word,  gathered  from  American  and 
English  reported  cases.  One  of  the  most  comprehensive  of  these 
is,  “That  which  occupies  the  time,  attention  and  labour  of  men  for 
the  purpose  of  a livelihood  or  profit” — a definition  almost  identical 
with  that  approved  by  the  Master  of  the  Rolls  in  Smith  v.  Anderson, 
supra,  and  closely  following  a definition  given  in  several  of  the  best 
dictionaries. 

But  it  is  not  the  word  “business,”  standing  by  itself,  that  we 
have  to  construe,  but  the  expression  “carrying  on  a business,”  or 
rather  carrying  on  a particular  business,  that  of  a club.  The  words 
are  not  used  in  any  technical  sense,  and  are  to  be  taken  in  their 
ordinary  or  popular  meaning.  Looked  at  in  that  way,  is  the  word 
“business”  an  appropriate  one  to  describe  the  operations  of  this 
club?  In  speaking  of  them,  would  one  say  that  the  corporation  or 
its  members  carry  on  business  in  the  premises  in  question?  Are 
the  premises  used  for  “business  purposes,”  as  is  required  by  the 
earlier  words  of  sec.  10,  before  the  occupant  can  be  assessed  for  a 
“business  assessment?”  Or  are  they  rather  designed  to  obtain  for 
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the  members  such  privileges  and  advantages  as  are  usually  associated 
with  home  and  social  life? 

But,  in  endeavouring  to  construe  the  expression  “ carrying  on 
the  business  of  a club/7  we'  may  obtain  assistance  from  another 
well  established  rule  of  interpretation.  The  evidence  in  this  case, 
and  a reference  to  the  Statutes  of  Ontario,  shew  us  that  there  are 
at  least  two  other  kinds  of  clubs  in  this  Province  to  which  the  lang- 
uage of  the  statute  would  appear  to  be  applicable,  viz.,  proprietary 
clubs,  and  those  having  shares  or  stock.  Although  the  objects  of 
these  clubs,  so  far  as  the  members  are  concerned,  may  be  social, 
literary,  political,  or  the  like,  yet  the  object  of  the  proprietors  or  of 
the  shareholders  is  to  make  a gain  or  profit  out  of  the  business  part 
of  their  operations.  The  word  “club”  therefore  being  equivocal 
or  ambiguous,  we  are  justified  in  invoking  the  rule  just  referred  to, 
and  looking  at  the  rest  of  the  section,  seeing  in  what  company  the 
wTord  club  is  found,  and  applying  the  maxim  of  noscitur  a sociis. 

Applying  this,  we  find  that  the  expression  “ carrying  on  the 
business  of”  a merchant,  manufacturer,  etc.,  is  applied  to  over 
forty  kinds  of  business,  enumerated  in  the  section,  apart  from  a 
club;  and  that  the  expression  “ practicing  or  carrying  on  business 
as  a barrister,  solicitor,  etc.”,  is  in  the  ordinary  and  popular  use  of 
these  terms  constantly  applied  to  some  eighteen  kinds  of  business, 
most  of  these  latter  (if  not  all)  being  often  called  professions.  The 
business  of  the  former  is  often  carried  on  by  corporations  as  well  as 
by  individuals;  that  of  the  latter  is  usually  personal  to  the  in- 
dividual; but  in  both  the  main  object,  and  generally  the  sole  object, 
is  gain,  profit,  or  livelihood,  to  use  the  language  of  the  definition 
above  quoted. 

While  these  terms  are  not  usually  applied  even  to  the  proprietary 
and  joint  stock  clubs,  yet  they  do  not  appear  to  be  wholly  inapplic- 
able to  them,  and  in  a certain  sense  may  fairly  be  used.  But  with 
regard  to  those  that  are  strictly  what  are  called  members'  clubs, 
the  words  are  not  only  not  ordinarily  used,  but  seem  to  be  quite 
inappropriate. 

If  a physician  used  premises  exclusively  for  giving  advice  and 
dispensing  medicines  gratuitously,  would  it  be  said  that  he  was 
“carrying  on  business”  as  a physician  in  them? 

If  the  Legislature  has  used  ambiguous  expressions,  I do  not 
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think  we  should  extend  their  signification  beyond  their  natural 
import,  and  give  them  a strained  and  unnatural  meaning. 

Although  the  assessment  in  sec.  10  is  to  be  made  although  there 
may  be  no  actual  profit  in  the  individual  case,  sub-sec.  7 shews 
that  it  is  a substitute  for  an  income  tax,  by  providing  that  both 
shall  not  be  imposed  on  the  same  business,  and  that  in  the  case  of 
the  professions  an  income  assessment  may  be  substituted  if  it 
would  be  higher  than  the  business  assessment. 

The  cases  of  Bear  v.  Bromley  (1852),  18  Q.B.  271,  and  Re  St. 
James’s  Club,  2 De  G.  M.  & G.  383,  may  be  usefully  examined, 
although  the  statutes  to  be  construed  in  those  cases  differ  in  im- 
portant respects  from  our  Assessment  Act. 

On  the  whole,  I am  of  opinion  that  the  appeal  should  be  allowed, 
and  judgment  go  in  favour  of  the  plaintiff;  and  that,  if  the  Legis- 
lature desires  that  such  clubs  should  be  subject  to  a business  assess- 
ment, it  should  say  so  in  clear  terms. 


Meredith,  J.A.: — The  appellants  were  taxed  under  sec.  10  of 
the  “Assessment  Act,”  which  provides  for  the  assessment  of  “every 
person  occupying  or  using  land  . . . for  the  purpose  of  any 

business  mentioned  or  described”  in  the  section,  the  only  part 
which  is  said  to  be  applicable  to  them  being  found  in  these  words, 
“Every  person  carrying  on  the  business  ...  of  a club,  in 
which  meals  or  spirituous  or  fermented  liquors  are  sold  or  furnished 
. . .”  The  key-note  of  the  enactment  is  therefore  the  word 

“business,”  and  the  real  question  is  whether  the  appellants  carry 
on  the  business  of  a club. 

The  word  “ business,”  being  but  a compound  of  the  word  “ busy” 
and  the  suffix  “ness,”  has  a very  wide  import,  being,  even  strictly 
speaking,  applicable  to  anything  about  which  anyone  or  anything 
may  be  busied.  And  so  it  was  quite  properly  said  that  one  of  its 
synonyms  is  “affairs,”  and  this  may  sometimes  be  brought  home 
to  anyone  when  making  an  uncalled  for  remark,  even  though  the 
subject  of  it  may  be  so  trifling  as  the  fashion  in  or  becomingness  of 
wearing  apparel,  by  the  common  observation  “ That  is  my  business, 
you  had  better  attend  to  your  own  affairs.” 

But  one  of  its  most  common  uses  is  to  convey  the  meaning  of  a 
trade  or  occupation  carried  on  for  the  purpose  of  profit;  that  is  its 
use  in  a commercial  sense. 
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It  is  quite  obvious  that  the  word  could  not  have  been  used  in 
its  widest  sense  in  this  enactment;  and  perhaps  equally  so  that  it 
was  used  in  its  commercial  sense ; the  sense  in  which  it  is  in  business 
matters  more  commonly  employed.  The  very  many  businesses 
mentioned  in  the  section  are  all  businesses  of  that  character,  and 
this  is  very  marked  in  the  sub-section  in  question;  and  the  income 
, from  the  business  is  by  sub-sec.  7 exempt  from  taxation,  to  the 
amount  of  the  business  tax,  by  reason  of  the  business  tax : see 
sec.  11,  sub-sec.  (c). 

The  appellants  carry  on  no  such  business;  there  are  no  share- 
holders; there  are  and  can  be  no  profits.  If  they  are  taxable,  so 
too  would  be  many  religious,  athletic,  sporting  and  political 
clubs  and  a thousand  and  one  social  clubs  engaged  in  no  such 
business,  and  perhaps  often  having  nothing  business-like,  in  any 
sense,  connected  with  them,  and  which  were  plainly  never 
intended  to  be  thus  taxed,  though  they  may  provide  both  meat 
and  drink,  but  not  for  profit  in  any  sense. 

The  mere  renting  of  part  of  their  own  lands  can  give  no  colour 
to  an  accusation  of  carrying  on  business  within  the  meaning  of  the 
enactment.  It  would  be  extraordinary  if  every  landlord  carries 
on  such  a business;  and,  if  the  appellants  do,  all  must. 

The  cases  throw  a good  deal  of  light  upon  the  question,  some  of 
them  being  much  in  point  in  the  appellants’  favour,  and  all  that  I 
have  seen,  without  exception,  tending  that  way  : see  State  v. 
Boston , 45  La.  Ann.  585;  Smith  v.  Anderson,  15  Ch.D.  at  p.  258; 
In  re  Bristol  Athenaeum  (1889),  43  Ch.D.  236;  Bramwell  v.  Lacey 
(1879),  10  Ch.D.  691  at  p.  695;  Portman  v.  Horm  Hospital  Asso- 
ciation (1884),  27  Ch.D.  81;  Holmes  v.  Holmes  (1873),  40  Conn. 
117;  Goddard  v.  Chaffey  (1861),  2 Allen  (Mass.)  395;  Lyons-Thomas 
Hardware  Co.  v.  Perry  Stove  Man.  Co.,  etc.  (1893),  86  Texas  143 
at  p.  153^  Doe  dem  Wetherall  v.  Bird  (1834),  2 Ad.  & El.  161; 
and  Mather  v.  The  State  (1877),  59  Ala.  34  at  p.  36. 

I would  allow  the  appeal. 

Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred. 

G.  A.  B. 


C.  A 
1907 

The  Rideau 
Club 

v. 

The 

Corpora- 
tion of  THE 
City  of 
Ottawa. 

ere  dith,  J.A. 


128 


ONTARIO  LAW  REPORTS. 


VOL. 


1907 

Nov.  1. 
Nov.  13. 


[IN  CHAMBERS.] 

Canada  Sand  Lime  and  Brick  Co.  v,  Ottaway  et  al. 


Mechanics’  Lien — Statement  of  Claim — Computation  of  Time  for  Filing — Com- 
mencement of  Action — Long  Vacation. 

The  90  days  allowed  by  sec.  24  of  the  Mechanics’  Lien  Act,  R.S.O.  1897, 
ch.  153,  for  commencing  an  action  to  realize  a claim,  are  not  to  be  computed 
exclusively  of  long  vacation.  Although  such  an  action  is  begun  by  a pro- 
ceeding called  a “statement  of  claim,”  the  Rules  of  Court  with  respect  to 
the  filing  of  the  statement  of  claim  in  an  action  begun  by  writ  of  summons, 
are  not  applicable  to  it. 

Where  the  last  of  the  materials  in  respect  of  which  the  plaintiffs  claimed  a lien 
were  furnished  on  the  30th  May,  1907,  and  the  lien  was  registered  within  a 
month,  but  the  action  for  the  enforcement  was  not  begun  by  the  filing  of  a 
statement  of  claim  until  the  23rd  September,  1907,  it  was  held  that  the  lien 
had  ceased  to  exist. 

Order  of  the  Master  in  Chambers  affirmed. 

Motion  by  certain  of  the  defendants,  the  owners,  to  dismiss  an 
action  under  the  Mechanics’  Lien  Act  to  enforce  a lien,  and  to 
vacate  the  registry  of  a certificate  of  lis  pendens. 

The  motion  was  heard  by  the  Master  in  Chambers  on  the  28th 
October,  1907. 

W.  A.  McM aster,  for  the  applicants. 

R.  G.  Agnew,  for  the  plaintiffs. 

November  1.  The  Master  in  Chambers: — Four  objections 
were  taken  to  the  proceedings,  but  of  these  it  will  only  be  necessary 
to  consider  one,  as  the  others  might  be  cured  by  amendment. 

The  one  which  appears  to  be  fatal  is  that  the  statement  of  claim 
was  filed  too  late.  It  was  conceded  that  this  was  so  unless  the  time 
of  the  long  vacation  was  to  be  excluded  in  reckoning  the  90  days 
prescribed  by  sec.  24  of  the  Act.  This,  however,  cannot  be  allowed 
in  the  absence  of  any  authority  to  that  effect.  The  Act  requires 
effective  proceedings  to  be  commenced  within  90  days  from  the 
date  of  the  last  work  done.  But,  if  the  long  vacation  is  to  be  ex- 
cluded, then  at  certain  times  of  the  year  this  period  would  be  nearly 
doubled  and  enlarged  from  90  days  to  152. 

So  far  as  I can  see,  the  Rules  of  the  Court  do  not  in  this  respect 
apply  to  the  Mechanics’  Lien  Act.  For,  although  the  initial  step  in 
an  action  under  this  Act  is  called  a statement  of  claim,  it  differs 
materially  from  the  pleading  of  that  name  in  an  ordinary  action. 
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Here  it  is  the  first  step  in  a proceeding  to  enforce  a statutory 
remedy — and  this  step  the  Act  itself  expressly  requires  to  be  taken 
within  a fixed  period.  To  extend  that  period  by  excluding  the 
vacations  would  be,  in  effect,  tb  amend  the  Act  and  materially  en- 
large the  time  which  must  elapse  before  proceedings  under  it  will  be 
barred. 

The  action  must  be  dismissed  and  the  certificate  of  lis  pendens 
vacated. 

An  order  to  this  effect  will  issue  in  four  days,  unless  the  plaintiffs 
in  the  meantime  give  notice  of  appeal. 

The  plaintiffs  appealed  to  a Judge  in  Chambers,  and  their 
appeal  was  heard  by  Anglin,  J.,  on  the  8th  November,  1907. 

W.  Proudfoot,  K.C.,  for  the  plaintiffs. 

W.  A.  McM aster,  for  the  applicant  defendants. 

November  13.  Anglin,  J. : — The  plaintiffs  appeal  from  an  order 
of  the  Master  in  Chambers  striking  out  a statement  of  claim  in  this 
action.  The  proceedings  are  under  the  Mechanics*  Lien  Act  to 
enforce  a claim  for  materials.  The  last  materials  supplied  by  the 
plaintiffs  were  furnished  on  the  30th  May,  1907.  The  plaintiffs*  lien 
was  registered  on  the  29th  June,  1907.  The  statement  of  claim 
was  filed  on  the  23rd  September,  1907. 

Section  24  of  the  Mechanics*  Lien  Act,  R.S.O.  1897,  ch.  153, 
provides  that  “ every  lien  which  has  been  duly  registered  under  the 
provisions  of  this  Act  shall  absolutely  cease  to  exist  after  the  expira- 
tion of  90  days  after  the  . . . materials  have  been  furnished  or 

placed  . . . unless  in  the  meantime  an  action  is  commenced  to 

realize  the  claim,**  etc.  Section  31  provides  that  “ (1)  the  liens 
created  by  this  Act  may  be  realized  by  actions  in  the  High  Court 
according  to  the  ordinary  procedure  of  that  Court  excepting  where 
the  same  is  varied  by  this  Act.  (2)  Without  issuing  a writ  of  sum- 
mons an  action  under  this  Act  shall  be  commenced  by  filing  in  the 
proper  office  a statement  of  claim  verified  by  affidavit.’* 

For  the  appellants  it  is  contended  that  the  90  days  allowed  by 
sec.  24  must  be  computed  exclusively  of  long  vacation.  If  this  con- 
tention is  correct,  the  statement  of  claim  was  delivered  in  time;  if 
not,  the  lien  had  ceased  to  exist  at  the  time  the  statement  of  claim 
was  delivered. 

Under  Rule  of  the  Supreme  Court  of  Judicature,  number  352. 
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the  time  of  long  vacation  is  to  be  excluded  in  computing  the  times 
appointed  or  allowed  by  the  Rules  for  filing  pleadings.  The  time 
in  this  case  is  appointed  not  by  a Rule,  but  by  statute.  Rule  352, 
therefore,  has  no  application. 

Rule  351  prohibits  the  delivery  of  pleadings  in  long  vacation 
except  by  consent  or  direction  of  the  Court  or  a Judge.  I am  in- 
formed that  the  practice  in  the  central  office  is  to  receive  and  file 
statements  of  claim  under  the  Mechanics’  Lien  Act  during  long 
vacation  without  such  consent  or  direction.  Assuming  that  Rule 
351  would  otherwise  be  applicable,  sec.  31  excludes  its  application, 
if  the  procedure  or  practice  prescribed  by  that  Rule  is  varied  by 
the  statute.  The  statute  prescribes  for  the  commencement  of 
mechanics’  lien  actions  a period  of  90  days  without  regard  to  the 
vacations.  This  provision,  in  my  opinion,  involves  such  a variation 
of  the  procedure  under  the  Rules  in  regard  to  delivery  of  pleadings, 
as  necessarily  precludes  the  application  of  Rule  351  to  pleadings 
delivered  under  the  Act. 

Were  Rule  351  applicable,  having  regard  to  the  unqualified 
terms  of  sec.  24  of  the  Act,  the  lien-holder  would,  in  my  opinion,  be 
bound  to  obtain  either  the  consent  of  the  defendant  or  the  direction 
of  a Judge  for  the  filing  of  his  pleading  during  vacation,  and  could 
not  in  default  claim  to  have  the  time  prescribed  by  sec.  24  extended. 

In  my  opinion,  the  decision  of  the  Master  is  entirely  right,  and 
the  appeal  must  be  dismissed  with  costs. 


E.  B.  B. 


# 
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[IN  THE  COURT  OF  APPEAL.] 


Pense  v.  Northern  Life  Assurance  Co. 

C.A. 

1907 

Life  Insurance — Construction  of  Policies — Non-payment  of  Premiums — 
Lapse — Forfeiture. 

Held,  reversing  the  judgment  of  Mabee,  J.,  14  O.L.R.  613,  that  upon  the  proper 
construction  of  the  policies  sued  upon,  in  the  circumstances  disclosed  in  the 
evidence,  both  policies  had  lapsed  and  ceased  to  be  in  force  at  the  time  of 
the  death  of  the  person  insured,  and  there  could  be  no  recovery  thereon. 

Appeal  by  the  defendants  from  the  judgment  of  Mabee,  J.,  14 
O.L.R.  613,  in  favour  of  the  plaintiff,  the  assignee  of  two  policies  of 
life  insurance,  in  an  action  to  recover  the  sums  secured  thereby. 
The  facts  are  stated  in  the  report  referred  to  and  also  in  the  judg- 
ments printed  below. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  1st  October,  1907. 

T.  H.  Purdom,  K.C.,  for  the  defendants,  appellants.  The  first 
policy  lapsed  for  non-payment  of  the  premium  due  the  20th  May, 
1906.  The  insured,  under  clause  V.,  was  entitled  to  one  month 
longer  to  pay  the  renewal  premium,  which  he  did  not  do,  and  there- 
fore the  policy  ceased  to  be  in  force.  The  trial  Judge  held  that  it 
did  not  cease  to  be  in  force  because  the  insured,  under  clauses  1 and 
2,  had  three  months  within  which  to  elect  which  of  the  benefits 
offered  he  would  select.  He  had  an  option,  no  doubt;  but  he  could 
not  be  entitled  to  both  benefits.  The  policy  had  ceased  to  be  in 
force,  and  it  remained  so  unless  the  insured  signified  which  of  the 
two  benefits  he  desired,  a paid-up  policy  or  extended  insurance,  and 
complied  with  the  conditions  upon  which  the  option  was  given. 
He  neither  paid  the  premium  nor  made  application  nor  complied 
with  the  other  conditions  upon  which  he  was  entitled  to  exercise 
the  option,  and  therefore  the  policy  remained  not  in  force.  The 
second  policy  is  different,  but  the  point  is  similar;  it  lapsed  for  non- 
payment of  the  premium  payable  on  the  20th  March,  1906.  The 
premium  was  payable  “ annually the  fixing  of  the  time  for  pay- 
ment of  the  first  premium  fixes  the  time  for  payment  of  each  sub- 
sequent premium. 

A.  B.  Cunningham , for  the  plaintiff,  respondent.  The  judgment 
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of  the  trial  Judge  is  right  upon  the  construction  of  both  policies. 
Discussion  as  to  the  terms  of  the  policies,  and  reference  to  McM aster 
v.  New  York  Life  Insurance  Co.  (1897),  78  Fed.  Rep.  33,  and  Mc- 
Intosh v.  Leckie  (1906),  13  O.L.R.  54. 

November  15.  Osler,  J.A.:— With  great  respect,  I am  unable 
to  take  the  view  of  the  construction  of  either  of  the  policies  sued  on 
which  commended  itself  to  my  learned  brother  Mabee.  As  to  the 
first,  the  clauses  (1)  and  (2)  in  the  body  of  the  policy  are 
very  loosely  framed,  but  it  is  not  necessary  to  bestow  much 
time  in  the  attempt  to  determine  what  right  or  rights  the  policy- 
holder was  entitled  to,  or  might  have  acquired,  under  either  of  them, 
if  he  had  performed  what  I am  clearly  of  opinion  was  a condition 
precedent  to  acquiring  any.  It  is  admitted  that  the  fourth 
year's  premium  became  due  on  the  20th  May,  1906,  that  by  the 
terms  of  one  of  the  conditions  of  the  policy  the  insured  had  a 
month's  grace  for  the  payment,  that  it  was  not  paid  at  either  date, 
and  that  it  remained  unpaid  up  to  the  time  of  the  death  of  the 
policy-holder  on  the  8th  November,  1906.  The  policy  was,  in  my 
opinion,  a lapsed  policy  within  the  meaning  of  both  clauses,  and 
whatever  right  the  holder  might  have  acquired  under  either  of  them 
could  by  their  very  terms  only  be  so  acquired  by  means  of  a fresh 
dealing  or  bargain  between  the  company  and  himself,  to  be  set  on 
foot  by  an  application  to  be  made  by  him  to  them  within  three 
months  after  the  lapse  of  the  policy.  That  seems  to  me  to  be  as 
plain  as  language  can  make  it.  I cannot  read  these  clauses  as 
imposing  the  least  obligation  on  the  company  to  do  anything 
until  the  person  who  desired  to  take  advantage  of  them  exercised 
the  option  which  each  clause  gives  him  to  say  what  benefit  he 
would  take.  A delay  of  three  months  is  given  within  which  the 
choice  must  be  made.  The  words  “upon  application"  are  the  con- 
trolling words  in  both  clauses,  and,  as  the  policy-holder  never 
made  any  application,  no  rights  arose  to  him  under  either. 

The  claim  in  respect  of  the  second  policy  seems  equally  unsus- 
tainable. On  its  face  it  is  called  a duplex  policy  (whatever  that 
means)  on  the  limited  life  plan,  twenty  premiums;  first  year's 
premium  $17.95,  subsequent  annual  premiums  $33.90.  The  con- 
sideration is  thus  expressed:  “$17.95,  being  the  premium  for  one 
year's  term  insurance,"  i.e.,  insurance  for  the  term  of  one  year  of 
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the  twenty  years’  term,  “to  be  paid  in  advance  ...  on  the 
delivery  of  the  policy,  and  the  further  sum  of  $33.90,  payable  an- 
nually for  an  additional  term  of  19  years,  the  first  of  such  additional 
payments  to  be  made  in  advance  on  the  20th  March,  1904;”  and  the 
company  promises,  “upon  satisfactory  proof  of  the  death  of  the  in- 
sured . . during  the  continuance  of  the  policy,  and  upon  its  surren- 
der, with  the  last  premium  receipt  thereon,  to  pay  to  the  wife  of  the 
insured,  if  living,  otherwise  to  his  executors,  administrators,  or  as- 
signs, $1,000,  first  deducting  therefrom  the  balance  of  the  current 
year’s  premium,  if  any  . . .”  The  plaintiff’s  contention  is  that 
the  third  and  all  subsequent  premiums,  instead  of  being  payable  in 
advance  on  the  20th  March  in  each  year,  are  not  payable  until  the 
end  of  the  year.  That  appears  to  me  to  be  a strained  construction 
of  the  language  of  the  policy.  The  first  year’s  premium  being  ex- 
pressly made  payable  in  advance  on  the  delivery  of  the  policy, 
provision  is  then  made  for  the  payment  of  the  premiums  for  the 
remaining  19  years  annually,  the  first  to  be  payable  in  advance  on 
the  20th  March,  1904.  This,  to  my  mind,  indicates  the  yearly  date 
on  which  the  following  annual  payments  are  to  be  made  to  keep  the 
policy  on  foot,  and  the  provision  for  deducting  the  balance,  if  any, 
of  the  current  year’s  premium  in  the  event  of  the  policy  becoming 
a claim  during  the  20  years’  term  supports  that  view,  shewing  that 
the  premium  for  the  year  or  the  final  year  has  already  become 
payable  and  is  not  deferred  until  the  end  of  the  year.  The  provision 
as  to  the  premiums  for  the  first  two  years  shews  that  each  premium 
carries  the  risk  for  one  year  after  payment,  and  a construction  of 
the  policy  which  would  thereafter  change  the  whole  scheme  of  the 
insurance  by  making  the  premiums  payable  at  the  end  of  the  suc- 
ceeding years  seems  to  be  not  only  unreasonable,  but  also  not  ad- 
missible on  the  fair  construction  of  the  language  of  the  policy.  I 
am,  therefore,  of  opinion  that  this  policy  was  also  a lapsed  policy 
at  the  death  of  the  person  who  had  been  insured,  and  that  no  re- 
covery can  be  had  thereon. 
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Osier,  J.A. 


The  appeal  must  be  allowed  with  costs,  and  the  action  dismissed 
with  costs. 


Maclaren,  J.A.: — The  plaintiff’s  action  is  based  on  two  policies 
on  the  life  of  one  Ziegler,  which  were  assigned  to  him.  They  are 
slightly  different  in  their  terms.  They  were,  however,  both  issued 
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subject  to  the  conditions:  (1)  that  if  the  annual  premium  were  not 
paid  one  month  after  the  day  named,  the  policy  should  cease  to  be 
in  force;  and  (2)  that  if  a note,  draft,  or  other  obligation  were  given 
for  the  premium,  or  any  part  thereof,  and  the  same  not  paid  when 
due,  the  policy  should  also  cease  to  be  in  force. 

The  policies  were  for  $1,000  each,  and  were  both  payable  on  the 
death  of  Ziegler  to  his  wife.  He  and  his  wife  assigned  them  to  the 
plaintiff  on  the  9th  June,  1906.  He  died  on  the  8th  November,  1906. 

The  first  policy,  No.  2780,  bears  date  the  20th  May,  1901.  The 
annual  premium,  $31.20,  was  to  be  paid  in  advance  on  the  delivery 
of  the  policy,  and  thereafter  on  the  20th  day  of  May  in  every  year 
during  the  term  of  twenty  years. 

It  is  admitted  that  the  first  premium  was  paid  on  the  delivery  of 
the  policy,  and  that  the  subsequent  premiums  of  the  20th  May, 
1902,  1903,  1904,  and  1905,  were  duly  paid,  but  the  premium  of 
the  20th  May,  1906,  was  not  paid,  either  on  that  date  or  subsequent- 
ly. Clause  V.  on  the  back  of  the  policy  provided  that  if  a renewal 
premium  were  not  paid  within  a month  after  the  same  had  become 
payable,  the  policy  ceased  to  be  in  force. 

It  has  been  held,  however,  by  the  trial  Judge  that,  notwithstand- 
ing this  condition,  it  was  kept  in  force  by  the  following  provisions, 
which  appear  on  the  face  of  the  policy  and  subject  to  wThich  it  wras 
issued : — 

1.  That  if,  after  the  payment  of  three  full  years’  premiums,  this 
policy  shall  lapse  for  the  non-payment  of  any  premium,  note, 
cheque,  or  other  obligation  given  on  account  of  a premium,  the 
company  will,  upon  application,  the  payment  of  all  indebtedness 
hereon,  and  the  surrender  of  this  policy  and  the  last  renewal  premium 
receipt,  within  three  months  after  such  lapse,  issue  a non-participat- 
ing paid-up  policy,  with  the  same  provisions  as  this  policy,  for  as 
many  twentieth  parts  of  the  principal  amounts  as  complete  annual 
premiums  shall  have  been  paid  in  cash  hereon,  or  apply  the  same 
towards  the  purchase  of  extended  insurance  in  accordance  with  the 
schedule  indorsed  hereon. 

2.  That  if,  after  the  payment  of  five  full  years’  premiums,  this 
policy  shall  lapse  for  any  of  the  reasons  aforesaid,  the  company  will, 
upon  application,  the  payment  of  the  indebtedness  hereon,  and  the 
surrender  of  the  policy  and  the  last  renewal  premium  receipt,  within 
three  months  after  such  lapse,  pay  to  the  holder  of  this  policy  the 
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cash  surrender  value  shewn  in  the  schedule  hereon  indorsed,  or,  at 
the  option  of  the  holder  of  this  policy,  the  said  company  will  lend 
to  him  any  sum  not  exceeding  the  sum  shewn  in  the  said  schedule 
for  one  year,  interest  to  be  paid  thereon  at  the  rate  of  six  per  cent, 
per  annum,  the  premium  for  the  ensuing  year,  and  the  said  interest, 
being  first  deducted. 

As  five  years’  premiums  had  been  paid  on  this  policy,  it  would 
fall  under  the  terms  of  the  second  of  the  above  clauses;  but,  whether 
under  the  first  or  the  second,  I am  unable  to  construe  these  clauses 
as  has  been  done  in  the  judgment  appealed  from.  I think  the 
grammatical  construction  of  the  first  clause  requires,  and  the  fair 
meaning  to  be  taken  from  it  is,  that  the  words  “the  company  will, 
upon  application,  the  payment  of  all  indebtedness  hereon,  and  the 
surrender  of  this  policy  and  the  last  renewal  receipt,  within  three 
months  after  such  lapse,”  apply  not  only  to  the  words  “issue  a non- 
participating paid-up  policy,”  etc.,  but  also  to  the  later  words 
“apply  the  same  towards  the  purchase,”  etc.  In  other  words,  the 
company  promise  to  give  one  of  these  advantages  to  the  holder  of 
the  policy  only  at  his  option  and  on  his  compliance  with  all  the 
conditions  mentioned.  A reference  to  the  second  of  the  clauses 
will  shew  that  neither  of  the  options  there  given  could  lead  to  an 
extension  of  the  policy  except  by  the  holder  applying  for  and  getting 
the  loan  which  the  company  offers  in  that  clause  and  on  his  paying 
the  premium  for  the  current  year. 

The  judgment  appealed  from  holds  that  the  policy  had  not 
lapsed  on  the  non-payment  of  the  premium  at  the  appointed  time, 
inasmuch  as  it  was  extended  ipso  facto  by  the  latter  alternative  of 
the  first  clause,  to  which  the  insured  became  entitled  by  not  exercising 
his  option  for  the  first  alternative.  It  is  to  be  noted,  however,  that 
this  clause  as  well  as  the  following  one  is  only  applicable  in  case  the 
policy  has  lapsed,  and  lapsing  is  a condition  precedent  to  either  of 
them  taking  effect. 

In  my  opinion,  the  fact  that  neither  the  plaintiff  nor  the  insured 
took  any  step  to  comply  with  any  of  the  conditions  named  is  fatal 
to  any  claim  under  the  policy.  On  the  non-payment  of  the  premium 
it  lapsed,  and  nothing  was  done  towards  extending  or  reviving  it,  or 
obtaining  any  of  the  alternative  benefits  pointed  out  in  the  policy. 
It  may  be  noted  that  even  now  the  plaintiff  does  not  offer  to  comply 
with  any  of  these  conditions,  or  seek  to  be  relieved  from  any  default 


C.  A. 
1907 

Pense 

v. 

Northern 

Life 

Assurance 

Co 

Maclaren,  J.A. 


136 

C.  A. 
1907 

Pense 

v. 

Northern 

Life 

Assurance 

Co. 

Maclaren,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

on  account  of  his  having  failed  to  act  in  any  way  within  the  pre- 
scribed three  months. 

The  second  policy,  No.  4718,  bears  date  the  31st  March,  1903, 
and  requires  the  premium  for  the  first  year,  $17.95,  to  be  paid  in 
advance,  and  the  further  sum  of  $33.90  to  be  paid  annually  for  an 
additional  term  of  nineteen  years,  the  first  of  such  additional  pay- 
ments to  be  made  on  the  20th  March,  1904. 

The  first  year’s  premium,  $17.95,  was  paid  on  the  delivery  of  the 
policy,  and  the  second  and  third  years’  premiums  of  $33.90  each  on 
the  20th  March,  1904,  and  1905,  respectively.  For  the  fourth  year’s 
premium,  a promissory  note  was  given,  which  fell  due  on  the  20th 
July,  1906,  when  the  time  for  payment  was  extended  a month,  so 
that  on  the  20th  August,  1906,  in  accordance  with  condition  VI.  on 
the  back  of  the  policy,  it  “ceased  to  be  in  force.” 

It  was  argued  on  behalf  of  the  plaintiff  that  it  is  only  the  first 
premium  which  the  policy  requires  to  be  paid  “in  advance,”  and  it  is 
only  the  first  of  the  additional  nineteen  payments  which  is  to  be 
paid  on  the  20th  March,  and  that  the  word  “annually”  means  that 
they  may  be  paid  any  time  during  the  year. 

While  the  trial  Judge  does  not  in  express  words  adopt  this  view, 
he  calls  attention  to  the  fact  that  the  first  year’s  insurance  which 
was  paid  for  by  the  first  premium  would  not  expire  until  the  31st 
March,  1904,  and  that  the  policy  required  the  second  premium  to  be 
paid  on  the  20th  March,  1904,  eleven  days  before  the  expiry  of  the 
year  which  had  been  paid  for;  and  on  these  two  grounds  he  holds 
that  on  account  of  the  uncertainty  there  should  not  be  a forfeiture. 

While  I am  of  opinion  that  neither  of  these  grounds  is  tenable, 
or  a proper  inference  from  the  language  of  the  policy,  I consider 
that  we  are  relieved  from  the  obligation  of  passing  upon  them  by 
the  action -of  the  insured  himself.  As  above  stated,  he  gave  a 
promissory  note  on  the  20th  March,  1906,  for  this  fourth  premium, 
and  did  not  pay  it  at  maturity  or  at  all,  so  that  it  comes  literally^ 
within  the  provisions  of  condition  VI.  of  the  policy,  which  provides 
that  if  a note  be  given  for  any  premium  and  it  “be  not  paid  when 
due,  the  policy  shall  thereupon  cease  to  be  in  force.”  This  note  was 
payable  on  the  20th  July,  1906,  and  the  time  extended  to  the  20th 
August,  1906.  It  was  not  paid,  so  that  on  the  latter  date  the  policy 
ceased  “to  be  in  force.”  We  need  not  speculate  as  to  what  was  the 
condition  of  the  policy  between  the  20th  and  the  31st  March,  or 
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when  the  lapse  would  have  taken  place  if  there  had  been  no  note  or 
no  extension  of  the  time.  The  insured  himself  settled  all  this  by 
giving  his  note,  and  it  is  sufficient  for  the  purposes  of  this  suit  to  say 
that  on  the  20th  August  it  lapsed  and  nothing  occurred  to  revive 
or  extend  it. 

This  brings  us  to  consider  the  effect  of  the  two  clauses  on  the 
face  of  the  policy,  which  are  not  an  exact  reproduction  of  these 
above  copied  from  policy  No.  278,  but  are  the  same  in  effect.  As 
only  three  premiums  were  paid,  only  the  first  clause  is  applicable. 
All  that  has  been  said  about  these  clauses  as  to  the  first  policy 
applies  equally  to  this.  I am  consequently  of  opinion  that  the 
plaintiff  fails  as  to  this  policy  also. 

The  appeal  must  be  allowed,  and  the  action  dismissed  with 
costs. 
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Meredith,  J.A.: — There  is  no  just  reason  for  applying  any 
different  rule  of  construction  to  a contract  of  insurance  from  that 
of  a contract  of  any  other  kind;  and  there  can  be  no  sort  of  excuse 
for  casting  a doubt  upon  the  meaning  of  such  a contract  with  a view 
to  solving  it  against  the  insurer,  however  much  the  claim  against 
him  may  play  upon  the  chords  of  sympathy,  or  touch  a natural  bias. 
In  such  a contract,  just  as  in  all  other  contracts,  effect  must  be  given 
to  the  intention  of  the  parties,  to  be  gathered  from  the  words  they 
have  used.  A plaintiff  must  make  out  from  the  terms  of  the 
contract  a right  to  recover;  a defendant  must  likewise  make  out 
any  defence  based  upon  the  agreement.  The  onus  of  proof,  if  I 
may  use  such  a term  in  reference  to  the  interpretation  of  a writing, 
is,  upon  each  party  respectively,  precisely  the  same.  We  are  all, 
doubtless,  insured,  and  none  insurers,  and  so,  doubtless,  all  more  or 
less  affected  by  the  natural  bias  arising  from  such  a position;  and 
so  ought  to  beware  lest  that  bias  be  not  counteracted  by  a full 
apprehension  of  its  existence. 

Dealing  with  this  case  with  all  these  things  in  mind,  I have  found 
no  difficulty  in  reaching  the  conclusion  that  the  action  ought  to  have 
failed  at  the  trial  as  to  each  of  the  policies. 

In  regard  to  the  first,  5 yearly  premiums  were  paid,  but  the  6th 
was  not  paid.  The  day  for  payment,  if  the  insured  saw  fit  to  renew 
the  policy,  was  the  20th  May,  1906;  the  insured  died  on  the  8th  No- 
vember, 1906.  without  having  paid,  or,  so  far  as  the  evidence  shews, 
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having  had  any  intention  or  desire  to  pay,  it;  and  without  having 
made  any  sort  of  application,  demand,  or  claim  to  the  insurers  in 
respect  of  the  policy;  but,  on  the  9th  June,  1906,  he  assigned  it  to 
the  plaintiff.  No  application,  demand,  or  claim,  nor  any  payment, 
was  made  by  the  assignee  to  the  defendants  until  after  the  insured's 
death;  but  notice  of  the  assignment  was  given  to  the  insurers  im- 
mediately after  it  was  made. 

One  of  the  conditions  of  this  policy  was  that  after  non-payment 
of  a premium  for  one  month  the  policy  should  cease  to  be  in  force. 
Under  this  condition,  therefore,  this  policy  came  to  an  end  in  June, 
1906.  But  under  two  other  conditions  certain  rights  remained  in 
the  insured;  these  conditions  are  in  these  words: — 

1 . That  if,  after  the  payment  of  three  full  years'  premiums,  this 
policy  shall  lapse  for  the  non-payment  of  any  premium,  note, 
cheque,  or  other  obligation  given  on  account  of  a premium,  the 
company  will,  upon  application,  the  payment  of  all  indebtedness 
hereon,  and  the  surrender  of  this  policy  and  the  last  renewal  premium 
receipt,  within  three  months  after  such  lapse,  issue  a non-participat- 
ing paid-up  policy,  with  the  same  provisions  as  this  policy,  for  as 
many  twentieth  parts  of  the  principal  amounts  as  complete  annual 
premiums  shall  have  been  paid  in  cash  hereon,  or  apply  the  same 
towards  the  purchase  of  extended  insurance  in  accordance  with  the 
schedule  indorsed  hereon. 

2.  That  if,  after  the  payment  of  five  full  years’  premiums,  this 
policy  shall  lapse  for  any  of  the  reasons  aforesaid,  the  company  will, 
upon  application,  the  payment  of  the  indebtedness  hereon,  and  the 
surrender  of  the  policy  and  the  last  renewal  premium  receipt,  within 
three  months  after  such  lapse,  pay  to  the  holder  of  this  policy  the 
cash  surrender  value  shewn  in  the  schedule  hereon  indorsed,  or,  at 
the  option  of  the  holder  of  this  policy,  the  said  company  will  lend  to 
him  any  sum  not  exceeding  the  sum  shewn  in  the  said  schedule  for 
one  year,  interest  to  -be  paid  thereon  at  the  rate  of  six  per  cent,  per 
annum,  the  premium  for  the  ensuing  year  and  the  said  interest  being 
first  deducted. 

But  the  insured  did  not,  nor  did  his  assignee,  make  or  attempt  to 
make  any  election  under  either  condition,  nor  take  any  steps  what- 
ever to  obtain  any  advantage  from  them;  they  seem  rather  to  have 
abandoned  the  insurance. 

It  will  be  observed,  in  the  first  place,  that  each  of  these  conditions 
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is  based  upon  the  fact  that  the  policy  has  lapsed  by  reason  of  non- 
payment of  the  premium,  and  then  provides  for  the  acquisition  of 
new  rights,  notwithstanding  such  lapse;  and  the  conditions  upon 
which  such  new  rights  may  be  acquired  seem  to  me  to  be  plainly 
stated;  there  must  be  an  application  for  such  of  them  as  the  appli- 
cant elects  to  take,  there  must  be  payment  of  all  arrears,  and  a 
surrender  of  the  policy  and  of  the  last  renewal  receipt,  all  within 
three  months  after  the  lapse  of  the  policy.  None  of  these  things 
was  done  within  that  time,  or  at  all,  and  so  neither  the  insured  nor 
his  assignee  ever  became  entitled  to  any  such  new  right,  but  the 
policy  remained  a lapsed  one,  if  indeed  not  also  an  abandoned  one. 
But  it  is  contended,  and  has  been  held,  that  that  is  not  so,  that  the 
provisions  as  to  applying,  payment  of  arrears,  etc.,  apply  only  to 
the  first  of  the  two  new  rights  provided  for  in  each  of  these  conditions, 
and  that  each  is,  therefore,  to  be  read  as  if  there  were  inserted  in  it, 
immediately  before  the  provision  as  to  the  secondly  mentioned 
right,  and  after  the  word  “or,”  the  words  “without  any  such  applica- 
tion, payment,  or  surrender,  the  company  will,”  or  words  to  the 
same  effect.  By  inserting  apt  words  the  Courts  can,  of  course,  give 
the  plaintiff  almost  any  sort  of  relief  that  may  be  desired,  but  it  is 
the  contract  which  the  parties  actually  made,  not  a new  one  con- 
structed by  any  Court,  which  ought  to  be  enforced.  By  what 
possible  fair  reading  of  these  conditions  can  it  be  considered  that 
the  application,  the  payment,  and  the  surrender,  all  within  the 
three  months,  do  not  apply  to  the  one  new  right  which  may  be 
acquired  notwithstanding  the  lapse  of  the  policy,  just  as  much  as 
the  other?  If  a defendant  had  promised,  upon  application,  pay- 
ment of  an  indebtedness,  and  surrender  of  the  contract,  within 
three  months,  to  deliver  to  a plaintiff  a white  or  a black  horse, 
could  it  be  contended  that  the  application,  payment,  and  surrender 
within  three  months  applied  only  to  the  white  horse,  and  the  plain- 
tiff was  entitled  to  the  black  horse,  which  the  defendant  must 
deliver,  because  of  the  plaintiff’s  default  in  all  these  things?  The 
literal  meaning  of  the  words  in  question,  as  well  as  all  things  else, 
save  our  sympathies,  is  against  the  ruling  of  the  trial  Judge.  Why 
should  not  application,  payment,  and  surrender,  within  the  limited 
time,  be  made  for  the  one  right  just  as  much  as  the  other?  It  was 
said  by  the  trial  Judge  that,  as  to  the  second  in  their  order  of  state- 
ment, no  new  policy  would  be  necessary;  but,  if  that  were  so,  how 


C.  A. 
1907 

Pense 

v. 

Northern 

Life 

Assurance 

Co. 

Meredith.  J.  A. 


140 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.A. 

1907 

Pense 

V. 

Northern 

Life 

Assurance 

Co. 

Meredith,  J.  A. 


could  it  materially  affect  the  question?  Would  it  absolve  from 
payment  of  arrears  or  do  away  with  an  application  or  time  limit  in 
the  one  case  any  more  than  the  other?  However,  it  is  not  so;  a 
new  policy  would  be  necessary;  the  old  policy,  requiring  payment 
of  premiums  and  providing  for  lapse  in  default  of  payment,  would  be 
obviously  inapplicable.  Again,  in  the  second,  in  their  order,  of  the 
conditions,  the  second  right  is  to  a loan  of  money,  which  could  hardly 
be  effected  without  an  application,  and  wholly  by  the  defendants. 
And  again,  why  is  the  second  right  under  the  first  condition  the  one 
which  the  insurers  must  confer  unasked  and  unconditionally;  why 
not  the  second  right  of  the  second  condition,  which  condition  more 
nearly  fits  this  case,  for  five,  not  merely  three,  premiums  had  been 
paid? 

It  is  surely  unnecessary  to  pursue  the  subject  further.  The 
meaning  of  a provision  which  the  plaintiff  is  obliged  to  set  up,  and 
upon  which  alone  he  can  rely  in  support  of  this  action,  instead  of 
being  plainly  in  his  favour,  is,  in  my  opinion,  plainly  against  him. 
The  onus  certainly  has  not  been  satisfied.  The  policy  ceased  to 
exist  one  month  after  the  non-payment  in  May,  1906;  and  no  new 
rights  were  acquired  under  the  conditions  which  I have  read.  It  is 
not  necessary  to  consider  whether  both,  or  only  the  second,  of  these 
two  conditions,  apply  to  a policy  upon  which  five  premiums  have 
been  paid;  but  it  may  be  helpful  to  point  out  that  the  schedule  refer- 
red to  in  these  conditions  is  not  one  applicable  only  to  lapsed  policies, 
but  is  applicable  to  those  in  force  as  well,  and  those  policy-holders 
who  are  in  default  are  not  to  be  put  on  more  favourable  terms,  under 
it,  than  those  who  are  not. 

As  to  the  other  policy,  the  case  seems  to  me  to  be  at  least  equally 
clear. 

Under  it  the  first  premium  was  to  be  paid  in  advance,  on  delivery 
of  the  policy,  and  the  subsequent  premiums  were  to  be  paid  annually, 
the  first  of  them  on  the  20th  March,  1904,  that  is,  in  advance. 
Three  premiums  were  paid,  one  in  the  year  1903,  when  the  policy 
was  made,  another  in  the  year  1904,  and  the  third  in  the  year  1905; 
no  payment  was  made  in  1906.  The  policy  was  assigned  to  the 
plaintiff  on  the  8th  June,  1906,  and  the  insured  died,  as  was  before 
stated,  on  the  8th  November,  1906.  The  policy  contained  a pro- 
vision that  it  should  “ cease  to  be  in  force  ” if  any  premium  remained 
unpaid  for  one  calendar  month  after  it  became  payable.  The  sole 
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question  is  whether  the  premiums  were  payable  in  advance,  for, 
if  so,  it  is  indisputable,  and  it  is  not  disputed,  that  the  policy  had 
ceased  to  exist  long  before  the  insured’s  death.  It  is  difficult  for 
me  to  understand  upon  what  possible  ground  it  can  be  considered 
that  the  premiums  were  not  payable  in  advance.  How  else  could 
they  be  payable  under  the  ordinary  contract  of  life  insurance? 
The  contract  is  unilateral  in  this  sense,  that  the  insured  is  not  bound 
to  continue  the  insurance,  but  the  insurer  is,  so  long  as  the  premiums 
are  paid.  Is  the  insurer  to  carry  the  risk  for  the  year,  and  then, 
according  as  it  may  suit  the  insured,  be  paid  or  not  paid  for  having 
carried  it?  The  very  nature  of  the  transaction  necessitates  payment 
or  some  obligation  to  pay  in  advance.  In  this  case  the  contention 
is  that  the  risk  was  carried  although  there  was  no  payment  nor  any 
sort  of  obligation  to  pay.  But  thus,  without  any  consideration, 
the  contract  would  be  nudum  pactum  and  void,  unless,  under  seal, 
the  defendants  had  covenanted  to  so  carry  the  risk.  The  policy, 
however,  instead  of  containing  any  such  extraordinary  coven- 
ant, clearly  provides  for  payment  in  advance:  a payment  when 
it  was  first  brought  into  force  by  delivery,  a payment  a year 
after  that,  and  payments  annually  thereafter.  “ Annually”  surely 
means  each  year,  and  yet  it  has  been  held  that  it  means  each  year 
after  skipping  a year.  Again,  is  it  necessary,  is  it  excusable,  to 
pursue  so  plain  a matter  further? 

I would  allow  the  appeal,  and  dismiss  the  action. 
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Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred. 
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MacLaren  et  al.  y.  MacLaren  et  al. 

Life  Insurance — Will — Bequest  of  Proceeds  of  Policy  on  Testator's  Life — Exis- 
tence of  Several  Policies  Answering  Description — Insurance  Act — Preferred 
Beneficiaries — Designation — Identification  by  Number  or  otherwise. 

A testator  by  his  will  bequeathed  all  his  estate  to  his  wife,  subject  to  payment 
of  his  debts  and  four  legacies  of  $50,000  each  to  his  four  children.  The  will 
also  contained  the  following  provision:  “I  also  bequeath"  to  each  of  the 

above  named  children  one-quarter  of  the  proceeds  from  a 5%  gold  bond 
policy  issued  by  the  Travellers  of  Hartford,  Conn.”  The  testator  had  four 
such  policies,  bearing  the  same  date  and  in  identical  terms,  in  the  Travellers 
Insurance  Company  of  Hartford,  each  for  $25,000.  Evidence  was  tendered 
to  shew  that  the  testator  regarded  the  insurance  as  one  contract  for  $100,- 
000:— 

Held,  that,  even  if  such  evidence  were  admissible,  the  bequest  must  be  re- 
garded as  a gift  of  a single  policy. . 

Held,  also,  that  a bequest  of  one  of  four  policies,  any  one  of  which  may  be 
selected  to  answer  the  bequest,  is  not  such  a designation,  even  in  favour  of 
preferred  beneficiaries,  as  meets  the  requirement  of  the  Insurance  Act, 
R.S.O.  1897,  ch.  203,  sec.  159,  that  in  a designation  by  will  the  policy  shall 
be  identified  “by  number  or  otherwise.” 

Motion  by  the  plaintiffs,  the  executors  of  the  will  of  John 
MacLaren,  deceased,  for  a judgment  determining  certain  questions 
reserved  for  further  consideration  by  the  judgment  in  the  action 
pronounced  by  Britton,  J.,  upon  motion  for  judgment,  in  November, 
1903.  In  the  action  a large  number  of  points  with  regard  to  the 
estate  of  John  MacLaren  were  involved;  the  questions  raised  upon 
the  present  motion  related  solely  to  certain  policies  of  insurance 
upon  the  life  of  the  deceased,  as  explained  below. 

The  motion  was  heard  by  Anglin,  J.,  in  the  Weekly  Court  at 
Toronto,  on  the  7th  November,  1907. 

J.  F.  Orde,  for  the  plaintiffs.  “A  policy”  means  “one  policy,” 
and  there  being  four  policies  answering  the  description,  the  legatees 
are  entitled  to  select  one  of  the  four  : Jarman  on  Wills,  5th  ed., 
p.  331;  Williams  on  Executors,  10th  ed.,  p.  1179;  Theobald  on 
Wills,  6th  ed.,  pp.  140,  141;  Grace  Marshal’s  Case  (1598),  Dyer 
281a  (note);  Hobson  v.  Blackburn  (1833),  1 My.  & K.  571;  Duck - 
manton  v.  Duckmanton  (1860),  5 H.  & N.  219;  Tapley  v.  Eagleton 
(1879),  12  Ch.D.  683;  Jacques  v.  Chambers  (1846),  2 Coll.  435; 
Millard  v.  Bailey  (1866),  L.R.  1 Eq.  378;  O’Donnell  v.  Welsh, 
[1903]  1 I.R.  115.  Evidence  that  the  testator  regarded  the  four 
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policies  as  one  cannot  be  admitted  : Wigram  on  Extrinsic  Evidence 
as  to  Wills,  4th  ed.,  p.  18;  Williams  on  Executors,  10th  ed.,  p.  953; 
Theobald,  6th  ed.,  pp.  122  et  seq.;  Jarman,  5th  ed.,  pp.  379  et  seq.; 
Doe  d.  Brown  v.  Brown  (1809),  11  East  441;  Doe  d.  Chichester  v. 
Oxenden  (1810-16),  3 Taunt.  147,  4 Dow  65;  Doe  d.  Browne  v. 
Greening  (1814),  3 M.  & S.  171;  Millard  v.  Bailey , ubi  supra,  at 
pp.  381-2;  Horwood  v.  Griffith  (1853),  4 DeG.  M.  & G.  700;  In  re 
Mayo,  [1901]  1 Ch.  404;  In  re  Glassington,  [1906]  2 Ch.  305;  In  re 
Trimmer  (1904),  91  L.T.R.  26;  Higgins  v.  Dawson,  [1902]  A.  C.  1; 
Re  Sherlock  (1897),  28  O.R.  638.  If  the  gift  is  a bequest  of  one 
policy  only,  to  be  selected  by  legatees,  then  the  bequest  does  not 
identify  the  policy  sufficiently  to  constitute  a declaration  of  trust 
under  sec.  159  of  the  Ontario  Insurance  Act,  and  the  children  are 
not  therefore  “preferred  beneficiaries.”  Re  Cheesborough  (1897), 
30  O.R.  639,  does  not  apply,  because  there  the  gift  was  of  all  the 
insurance.  The  maxim  11  Id  certum  est  quod  certum  reddi  potest  ” 
cannot  apply  to  a statutory  requirement  that  the  instrument 
shall  “identify”  the  policy  by  number  or  otherwise.  Here  the 
“identity”  is  not  established  by  the  instrument,  but  by  the  act 
of  selection.  See  also  Re  Snyder  (1902),  4 O.L.R.  320;  In  re  Farley 
(1905),  9 O.L.R.  517,  10  O.L.R.  540. 

M.  C.  Cameron,  for  the  infant  defendants.  “A  policy”  in  this 
will  means  the  four  policies  treated  as  one.  The  original  applica- 
tion for  the  insurance  shews  that  the  testator  applied  for  insurance 
to  the  extent  of  $100,000.  There  was  only  one  application,  and 
the  annual  premium  therein  stated  is  the  sum  of  the  premiums  on 
the  four  policies.  The  fact  that  each  policy  now  has  indorsed  on 
it  what  purports  to  be  a copy  of  the  original  application,  though 
the  indorsement  has  been  changed  to  conform  to  the  division  of 
the  insurance  into  four  aliquot  parts,  can  make  no  difference. 
The  original  application  must  still  be  looked  at.  A letter  of  the 
testator  in  which  he  spoke  of  the  four  policies  as  one,  and  an 
affidavit  of  the  insurance  agent  that  the  testator  so  treated  them 
both  before  and  after  the  insurance  was  effected,  are  admissible 
in  evidence,  on  the  ground  that  the  Court  is  entitled  to  be  placed, 
by  a knowledge  of  all  the  material  facts,  in  the  same  position  as 
the  testator  when  he  wrote  the  will  : Wigram,  4th  ed.,  p.  65  ; 
Jarman,  5th  ed.,  p.  400;  Theobald,  5th  ed.,  p.  110.  If  the  gift  is 
of  the  proceeds  of  one  policy  only,  it  is  sufficiently  identified  under 
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sec.  159  of  the  Insurance  Act.  That  section  is  derived  from  the 
Act  to  Secure  to  Wives  and  Children  the  Benefit  of  Life  Insurance, 
47  Viet.  ch.  20  (0.),  and  should  be  liberally  construed.  It  cannot 
be  said  that  the  testator  has  not  “ identified  ” the  policy,  if  only 
one  is  carried  by  the  will.  He  has  named  the  company,  the  character 
of  the  policy;  and  the  mere  fact  that  the  executors  find  four  policies 
identical  in  amount  and  form,  but  of  consecutive  numbers,  cannot 
alter  the  case,  as,  so  far  as  the  rights  of  any  other  person  are  con- 
cerned, it  can  make  no  difference  which  policy  is  set  apart  for  the 
infants.  If  there  were  only  one  policy,  the  identification  would 
be  complete.  It  is  not  a liberal  construction  to  say  that  because 
there  are  four  policies  of  equal  amount,  there  is  no  identification 
of  any  one  of  them.  The  object  of  the  section  is  to  create  a 
preference  and  to  prevent  fraud  in  so  doing,  and  in  the  construc- 
tion contended  for  no  mischief  contrary  to  the  aim  of  the  statute 
is  being  done. 


November  16.  Anglin,  J.: — The  late  John  MacLaren  of  Brock- 
ville  died  in  British  Columbia  on  the  20th  May,  1903,  as  the  result 
of,  injuries  sustained  in  an  accident  two  or  three  days  before.  He 
left  an  estate  valued  at  $830,000,  against  which  there  were  liabilities 
of  $535,000. 

By  his  will,  made  two  days  before  his  death,  he  bequeathed  all 
his  estate  to  his  wife,  subject  to  payment  of  his  debts  and  four 
legacies  of  $50,000  each  to  his  four  children. 

The  will  also  contained  the  following  provision:  “ I also  bequeath 
to  each  of  the  above  named  children  one-quarter  of  the  proceeds 
from  a 5%  gold  bond  policy  issued  by  the  Travellers  of  Hartford, 
Conn.” 

The  testator  had  four  such  policies  in  the  Travellers  Insurance 
Company  of  Hartford,  each  for  $25,000.  These  policies  bore  the 
same  date  and  were  identical  in  their  terms.  The  questions  pre- 
sented for  the  opinion  of  the  Court  upon  this  application  are: — 

(1)  Whether  the  children  are  entitled  under  this  bequest  to  the 
four  policies  or  to  one  of  them  only.  (2)  If  the  children  are  entitled 
to  one  policy  only,  the  proceeds  to  be  divided  equally  amongst  them, 
whether  they  are  entitled  to  the  proceeds  of  such  policy  as  preferred 
beneficiaries  under  the  Ontario  Insurance  Act. 

Upon  the  argument  Mr.  Cameron  offered  in  evidence,  upon  the 
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first  question,  the  application  for  the  insurance  ; a letter  of  the 
late  John  MacLaren,  dated  the  4th  July,  1901,  in  which  he  says: 
“I  beg  to  acknowledge  receipt  from  you  of  policy  for  $100,000  on  a 
5%  twenty  year  gold  bond  issued  by  the  Travellers  Insurance  Com- 
pany of  Hartford,  Conn.;  I have  much  pleasure  in  stating  that  I 
find  the  policy  satisfactory  in  every  respect ;”  and  an  affidavit  by 
William  McCaw,  the  insurance  agent  who  took  Mr.  MacLaren7s 
application,  in  which  he  says  that  Mr.  MacLaren  desired  one  policy 
of  $100,000,  and  that  it  was  divided  into  four  policies  at  Mr.  McCaw’s 
suggestion  for  convenience,  and  that  he  knows  that  Mr.  MacLaren 
always  considered  the  transaction  as  one  insurance  for  $100,000. 

I think  the  application  for  the  insurance,  which  is  by  each  policy 
made  part  of  the  insurance  contract,  and  a copy  of  which  is  attached 
to  each  policy,  is  properly  admissible  in  evidence, 

The  application  shews  that  the  insurance  applied  for  was  $100,000 
in  four  policies  of  $25,000  each,”  and  describes  the  kind  of  policy 
desired  as  “ principal  and  income  bond,  twenty  year  endowment, 
$2,500  a year  for  twenty  years,  then  $50,000,”  and  the  annual 
premium  is  stated  to  be  $3,056.  In  describing  the  kind  of  policy 
and  stating  the  amount  of  premium,  the  transaction  is  apparently 
treated  as  a single  transaction  for  a $100,000  policy. 

Even  if  the  letter  of  the  deceased  and  the  affidavit  of  Mr.  McCaw 
be  admissible  (I  think  they  are  not) , I do  not  find  in  them  anything 
which  would  enable  me  to  say  that  the  testator,  who  must  have 
known  he  had  four  policies,  each  for  $25,000,  meant,  when  he  be- 
queathed “a  policy/7  to  give  the  whole  four  policies.  Speculation 
in  construing  wills  is  unsafe  and  contrary  to  rule:  Re  Sherlock,  28 
O.R.  638. 

The  cases  are  numerous  in  which  a testator,  having  several 
articles  of  property  of  the  same  kind,  makes  a bequest  of  one  of  them. 
For  instance,  a testator  having  several  horses  bequeaths  to  the 
legatee  “a  horse.77  The  authorities  are  uniform  that  such  a bequest 
is  not  void  for  uncertainty,  but  entitles  the  legatee  to  only  one 
article  or  piece  of  property,  which  he  may  select  out  of  the  property 
designated.  Of  these  it  is  sufficient  to  refer  to  the  comparatively 
recent  cases  of  O'Donnell  v.  Welsh,  [1903]  1 I.R.  115,  and  Tapley  v. 
Eagleton,  12  Ch.D.  683.  Other  cases  may  be  found  in  Jarman  on 
Wills,  5th  ed.,  p.  331. 

Richards  v.  Patteson  (1847),  15  Sim.  501 — not  cited  at  Bar— 
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would  seem  at  first  blush  to  support  the  contention  that  the  bequest 
of  “the  proceeds  of  a 5%  gold  bond  policy  in  the  Travellers  of  Hart- 
ford, Conn.,”  may  be  read  as  a bequest  of  the  proceeds  of  all  of  the 
testator’s  insurance  of  that  description.  There  a bequest  of  “ all  my 
property  in  the  Austrian  and  Russian  funds,”  and  “also  that  vested 
in  a Swedish  mortgage  security,”  was  held,  as  to  the  latter  words, 
to  be  equivalent  to  a bequest  of  “all  my  property  vested  in  Swedish 
mortgage  security.”  The  preceding  words  apparently  satisfied  the 
Court  that  the  testator’s  clear  intention  in  this  bequest  was  to  deal 
with  all  his  property  invested  in  Swedish  mortgages,  of  which  he  had 
several,  precisely  as  he  had  dealt  with  all  his  property  invested  in 
the  Austrian  and  Russian  funds,  and  that  the  little  word  “a”  had 
slipped  in  by  inadvertence.  In  the  present  case  there  are  no  words 
in  juxtaposition  to  aid  the  contention  that  by  “a  policy,  etc.,  in  the 
Travellers,”  the  testator  meant  all  his  insurance  of  that  description. 
Because  of  the  absence  of  any  such  context  as  is  found  in  Richards 
v.  Patteson,  the  bequest  construed  in  that  case  is  clearly  distinguish- 
able from  that  now  under  consideration.  I have  found  no  other 
decision  which  lends  any  colour  to  the  argument  advanced  by 
counsel  for  the  infant  children  of  the  testator. 

It  is,  in  my  opinion,  impossible  to  read  the  bequest  in  question, 
which  is  absolutely  free  from  doubt  or  ambiguity  on  its  face,  and 
which  is  not  rendered  doubtful  or  ambiguous  by  the  proven  fact 
that  the  deceased  had  four  policies,  otherwise  than  as  it  is  expressed, 
that  is,  as  the  gift  of  a single  policy. 

Upon  the  second  question  the  case  is,  I think,  if  anything, 
clearer.  The  statute  (R.S.O.  1897,  ch.  203,  sec.  159)  has  been  held 
by  authority  binding  upon  me  to  permit  the  designation  by  will  of 
preferred  beneficiaries,  either  originally  or  by  way  of  substitution. 
The  designation,  however,  where  made  by  will  or  by  any  instrument 
in  writing  other  than  an  indorsement  on  the  policy,  must  “identify 
the  contract  by  number  or  otherwise.”  That  this  statute  was 
passed  to  secure  benefits  to  wives  and  children,  and  should  receive 
such  construction  as  will  tend  to  effectuate  that  purpose,  may  be 
admitted.  The  Courts  have  gone  far  to  place  upon  the  statute  a 
liberal  construction  in  favour  of  beneficiaries  of  the  preferred  class. 
Thus  in  Re  Cheeshorough,  30  O.R.  639,  where  the  testator  had 
five  policies  of  insurance,  in  two  of  which  beneficiaries  were  desig- 
nated, a bequest  of  all  his  estate,  including  his  insurance  policies, 
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was  held  a sufficient  identification  under  the  statute  of  the  three 
insurance  policies  in  which  beneficiaries  had  not  been  named.  See 
too  Re  Harkness  (1904),  8 O.L.R.  720.  In  the  present  case,  however, 
if  I were  to  hold  that  the  bequest  of  one  of  four  policies,  all  answering 
a particular  description,  suffices  as  an  identification  of  the  policy 
which  the  beneficiaries  designated  may  select  under  the  bequest,  I 
should  go  far  beyond  any  decision  yet  pronounced  in  favour  of 
preferred  beneficiaries  upon  the  question  of  identification  under  the 
statute. 

In  my  opinion,  it  is  not  possible  to  maintain  that  a bequest  of 
one  of  four  policies,  any  one  of  which  may  be  selected  to  answer  the 
bequest,  is  such  a designation  as  meets  the  requirement  of  the  statute 
that  the  policy  shall  be  identified  by  number  or  otherwise. 

An  order  will  issue  containing  declarations  in  accordance  with 
the  foregoing  expressions  of  opinion.  The  costs  of  all  parties  will 
be  paid  out  of  the  estate  of  the  testator,  those  of  the  executors  as 
between  solicitor  and  client. 
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Appeal — County  Court — Divisional  Court — Time — R.S.O.  1897,  ch.  55,  sec.  57. 


If  a judicial  opinion  or  decision,  oral  or  written,  is  not  pronounced  or  delivered 
in  open  Court,  it  cannot,  until  the  parties  are  notified  of  it,  be  said  to  be 
pronounced  or  delivered  within  the  meaning  of  sec.  57  of  the  County  Courts 
Act,  R.S.O.  1897,  ch.  55,  requiring  appeals  from  the  County  Court  to  be  set 
down  for  the  first  sitting  of  a Divisional  Court  commencing  on  or  after  the 
expiration  of  one  month  from  the  judgment,  order,  or  decision  complained  of. 

This  was  a motion  to  quash  an  appeal  on  the  ground  that  it  was 
not  set  down  in  time,  under  the  circumstances  mentioned  in  the 
judgment.  The  motion  was  argued  before  Mulock,  C.J.  Ex.D., 
and  Anglin  and  Clute,  JJ.,  on  October  3rd,  1907. 

G.  H.  Kilmer , for  the  plaintiff. 

R.  McKay,  for  the  defendant. 

October  12.  The  judgment  of  the  Court  was  delivered  by 
Anglin,  J.: — The  plaintiff  moves  to  quash  an  appeal  by  the  de- 
fendant from  the  judgment  of  the  county  court  of  Welland  upon 
an  interpleader  issue  on  the  ground  that  the  appeal  was  not  set 
down  for  the  first  sittings  of  a Divisional  Court  commencing  “ after 
the  expiration  of  one  month  from  the  judgment,  order  or  decision 
complained  of,”  as  prescribed  by  sec.  57  of  the  County  Courts  Act: 
R.S.O.  1897,  ch.  55.  The  interpleader  issue  was  tried  in  the  county 
court  in  June  and  judgment  was  reserved,  no  date  being  fixed  for 
its  delivery.  Subsequently  the  county  court  Judge  handed  the 
record  to  the  clerk  of  the  court  with  an  endorsement  of  his  findings 
dated  July  17th,  1907. 

The  material  does  not  disclose  upon  what  day  the  Judge  gave 
the  record  so  endorsed  to  the  clerk,  but  it  was  stated  at  bar  that 
this  occurred  on  the  12th  or  13th  of  September  last.  At  all  events, 
the  clerk  first  notified  the  defendant’s  solicitors  of  the  judgment  on 
September  13th,  and  they  were  until  then  unaware  that  any  judg- 
ment had  been  pronounced.  Notice  of  appeal  was  served  on 
September  23rd,  and  the  appeal  was  duly  set  down  for  the  October 
sittings  of  the  Divisional  Court. 

In  Fawkes  v.  Swayzie  (1899),  31  O.R.  256,  Armour,  C.J.,  in  de- 
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livering  the  judgment  of  a Divisional  Court,  said  obiter , at  p.  261, 
in  discussing  sec.  57  of  the  County  Courts  Act,  R.S.O.  1897,  ch.  55: 
“If  the  judicial  opinion  or  decision,  oral  or  written,  is  not  pro- 
nounced or  delivered  in  open  court,  then  it  cannot  be  said  to  be 
pronounced  or  delivered  until  the  parties  are  notified  of  it.”  With 
great  respect  I may  be  permitted  to  say  that  this  common  sense 
view  of  the  law  commends  itself  entirely  to  my  judgment. 

The  motion  will  be  dismissed  with  costs  to  be  costs  to  the  de- 
fendant in  any  event  of  the  appeal. 

A.  H.  F.  L. 
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Deacon  v.  Kemp  Manure  Spreader  Company.  D.C. 

1907 

Company — Ontario  Joint  Stock  Winding-up  Act — Order  Under — Appeal  to  

Court  of  Appeal — High  Court — Jurisdiction  of.  May  10. 

October  11. 

Where  a winding-up  order  under  the  Ontario  Winding-up  Act  is  made  in 
violation  of  the  provisions  of  the  statute,  or  is  obtained  by  fraud  or  mis- 
representation, or  is  otherwise  open  to  attack,  any  shareholder  prejudicially 
affected  may  obtain  redress,  either  by  direct  application  to  the  county 
court  Judge  if  the  order  has  been  made  by  him  ex  parte,  or  if  made  by  him 
after  notice  then  by  way  of  appeal  to  the  Court  of  Appeal. 

The  High  Court  of  Justice  for  Ontario  has  no  jurisdiction  to  intervene  and  set 
aside  or  vacate  or  declare  invalid  what  has  been  done  by  the  county  court 
Judge  under  the  Ontario  Winding-up  Act,  R.S.O.  1897,  ch.  222. 

This  was  an  action  by  the  plaintiff,  a shareholder  in  the  de- 
fendant company,  for  a declaration  that  an  order  for  the  winding  up 
of  the  company,  granted  by  the  county  Judge  of  the  county  of 
Perth,  was  made  without  jurisdiction  and  was  obtained  by  fraud, 
collusion,  and  improper  concealment  of  facts,  and  for  an  injunction 
restraining  the  defendants  from  acting  under  the  order,  and 
especially  restraining  the  defendant  Jeffrey  from  acting  as  liquidator 
of  the  defendant  company  thereunder. 

The  action  was  tried  before  Anglin,  J.,  at  Stratford,  on  May 
6th,  1907. 

G.  H . Watson,  K.C.,  and  R.  S.  Robertson , for  the  plaintiff. 
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W.  H.  Blake,  K.C.,  and  G.  G.  McPherson,  K.C.,  for  the  defend- 
ants the  Kemp  Manure  Spreader  Co. 

J.  C.  Makins,  for  the  defendant  Miller. 

The  learned  Judge  reserved  his  decision,  and  subsequently  de- 
livered the  following  judgment,  in  which  the  facts  are  fully  stated. 

May  10.  Anglin,  J.: — The  defendant  company  was  incorpor- 
ated by  letters  patent,  bearing  date  3rd  of  September,  1902,  with  a 
share  capital  of  $60,000,  divided  into  600  shares  of  $100  each. 
Immediately  following  the  provision  for  payment  of  preferential 
dividends,  the  letters  patent  contain  the  following  clause:  “And 
we  further  ordain  and  declare  that  the  preference  stock  shall  become 
and  remain  a lien  on  the  assets  of  the  company,  so  that  in  the  event 
of  the  voluntary  or  compulsory  winding  up  of  the  company,  the 
holders  thereof  shall  be  entitled  to  receive  the  amount  of  their  stock 
together  with  unpaid  dividends,  if  any,  in  full  at  par,  before  the 
holders  of  ordinary  stock  shall  receive  anything  on  account  of  their 
stock.” 

By  supplementary  letters  patent,  dated  29th  October,  1903,  the 
capital  stock  of  the  company  was  increased  from  $60,000  to  $150,000 
by  the  issue  of  900  shares  of  new  stock  of  $100  each. 

By  agreement,  dated  22nd  of  September,  1904,  the  validity  of 
which  is  not  questioned  in  this  action,  the  defendant  company 
undertook  to  sell  to  the  Massey-Harris  Co.,  Limited,  all  the  de- 
fendant company’s  property  and  plant,  office  furniture,  shop 
furniture,  fixtures  and  utensils,  patents,  patent  rights,  trade  marks, 
franchises,  privileges,  rights,  options,  and  business  goodwill,  in- 
cluding the  right  to  use  the  name  of  the  defendant  company,  and 
all  property  and  assets  of  every  kind  and  nature  whatsoever  of  the 
defendant  company,  except  only  bills  receivable,  accounts  receiv- 
able, advertising  matter,  and  cash  on  hand;  and  undertook  to  de- 
liver to  the  purchasers  the  letters  patent  of  incorporation  of  the 
defendant  company  and  its  minutes  and  records,  and,  if  the  pur- 
chaser should  call  for  the  same,  a majority  of  the  shares  or  stock  all 
fully  paid  in  the  defendant  company. 

The  purchase  price  to  be  paid  to  the  defendant  company  was 
$51,000,  and  the  factory  cost  price  of  manufactured  or  partially 
manufactured  goods. 
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The  defendant  company  covenanted  not  to  enter  upon,  carry  on, 
engage  or  be  interested  or  concerned  in  the  manufacture  or  sale  of 
manure  spreaders  within  Canada  during  a period  of  ten  years,  and 
to  co-operate  with  and  assist  the  purchasers  to  obtain  and  retain 
the  goodwill  and  business  of  the  defendant  company. 

By  by-law  No.  11,  the  directors  of  the  defendant  company 
approved  of  the  sale  of  assets  under  this  agreement,  the  by-law  con- 
taining a recital  that  “it  is  desirable  to  sell  and  dispose  of  the  assets 
of  the  company  and  to  collect  in  all  bills  and  accounts  receivable 
and  to  distribute  the  proceeds  thereof  to  the  shareholders.” 

This  by-law  was  read  and  approved  at  the  meeting  of  share- 
holders of  the  company  held  on  the  10th  of  October,  1904. 

The  agreement  of  sale  was  carried  out,  and  the  directors  were  in 
the  course  of  realizing  outstanding  assets  and  distributing  the  pro- 
ceeds amongst  the  shareholders,  when  they  received  a letter  from 
the  plaintiffs  solicitors,  addressed  to  the  secretary  of  the  company, 
dated  the  23rd  of  January,  1906,  notifying  the  company  and  the 
board  of  directors  that  the  plaintiff  objected  to  the  assets  of  the 
company  or  any  part  of  them  being  paid  over  to  the  holders  of 
preferred  stock  in  priority  to  the  holders  of  common  stock,  in  the 
manner  which  he  understands  is  proposed.  The  letter  further 
states  that  it  is  not  to  be  taken  as  an  acquiescence  on  the  part  of 
Mr.  Deacon  in  any  distribution  of  the  assets  by  the  board  of  direc- 
tors. 

Mr.  Deacon  followed  up  this  letter  by  an  action  in  which  he 
sought  to  restrain  the  directors  from  distributing  the  assets  of  the 
company,  and  to  obtain  a declaration  with  respect  to  the  rights  of 
the  common  and  preferential  shareholders  in  the  surplus  assets  of 
the  compan}'.  The  company  appear  to  have  been  advised  that  in 
lieu  of  proceeding  with  the  distribution  of  the  assets  by  the  directors, 
as  had  been  intended,  measures  should  be  taken  for  the  winding  up 
of  the  company’s  affairs. 

The  directors,  accordingly,  on  the  3rd  of  March,  1906,  determined 
to  hold  a special  meeting  of  the  shareholders  for  the  purpose  of 
passing  an  extraordinary  resolution  for  the  winding  up  of  the 
company.  The  plaintiff’s  solicitors  were  advised  of  this  intention 
and  requested  to  refrain  from  entering  the  then  pending  action  for 
trial.  On  the  5th  of  March  notice  was  given  of  the  shareholders’ 
special  meeting  in  the  following  form: — 
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“Dear  Sir: — 


“Stratford,  March  5,  1906. 


“Notice  is  hereby  given  that  a special  meeting  of  the  share- 
holders of  the  Kemp  Manure  Spreader  Co.,  Limited,  will  be  held  in 
the  board  room  of  the  City  Hall,  Stratford,  on  Friday,  the  16th  day 
of  March,  1906,  at  10  o’clock  a.m.,  at  which  meeting  it  is  the  in- 
tention to  propose  the  passing  by  the  meeting  of  an  extraordinary 
resolution  as  defined  by  the  Joint  Stock  Companies’  Winding-up 
Act,  R.S.O.  1897,  ch.  222. 

“Yours  truly, 

“The  Kemp  Manure  Spreader  Co.,  Limited. 

“Per  W.  Jeffrey,  Secretary.” 


On  the  16th  of  March  this  shareholders’  meeting  was  held. 
Holders  of  484  shares  were  present  in  person  or  by  proxy.  A reso- 
lution was  put  and  carried  “that  it  has  been  proved  to  the  satisfac- 
tion of  the  company  that  the  company  cannot  by  reason  of  its 
liabilities  continue  in  business,  and  that  it  is  advisable  to  wind  up 
the  same,”  Mr.  Deacon,  the  plaintiff,  who  holds  five  shares  of  com- 
mon stock,  being  the  only  dissentient. 

It  was  also  resolved  that  William  Jeffrey  be  appointed  liquidator 
of  the  company,  and  that  Messrs.  Durton  and  Ballentyne  be  ap- 
pointed inspectors. 

It  was  then  understood  that  the  pending  action  by  Mr.  Deacon 
would  be  withdrawn  upon  payment  of  costs.  Having  in  some  way 
learned  that  it  was  intended  to  apply  for  an  order  for  the  winding 
up  of  the  company,  the  plaintiff’s  solicitors  on  the  6th  of  April 
wrote  to  Messrs.  McPherson  & Davidson,  solicitors  of  the  company, 
asking  that  they  be  notified  of  any  such  application,  as  they  were 
instructed  to  attend  and  oppose  the  same,  if  deemed  advisable. 

On  the  21st  of  April  a petition  was  prepared  on  behalf  of  the 
defendant  Walter  Miller,  seeking  an  order  for  the  winding  up  of  the 
company.  The  petition  was  prepared  in  the  office  of  Messrs. 
McPherson  & Davidson.  The  petition,  however,  is  signed  by 
Messrs.  Makins  & Hanley,  solicitors  for  the  petitioner,  and  in  their 
name  notice  of  presentation  is  given  for  the  27th  of  April,  and 
service  of  the  petition  and  notice  is  admitted  by' Messrs.  McPherson 
& Davidson,  solicitors  of  the  defendant  company.  Mr.  Miller 
makes  affidavit  verifying  the  statements  in  the  petition,  and  ex- 
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hibiting  a copy  of  the  minutes  of  the  shareholders’  meeting  of  the 
16th  of  March. 

The  petition  states  the  incorporation  of  the  company,  refers  to 
the  original  and  supplementary  letters  patent,  and  to  the  agreement 
with  the  Massey-Harris  Co.  It  also  contains  the  following  para- 
graph: “The  company  claim  that  your  petitioner  is  a contributory, 
although  your  petitioner  disputes  the  claim,  and  the  company  have 
brought  an  action  in  this  Honourable  Court  against  your  petitioner 
to  compel  him  to  pay  over  $500  for  shares  upon  which  the  company 
allege  that  your  petitioner  is  liable.” 

Notice  of  the  presentation  of  this  petition  was  not  given  to  the 
solicitors  for  the  plaintiff. 

On  the  27th  of  April  the  county  Judge  made  an  order  declaring 
that  the  defendant  company  is  insolvent  and  liable  to  be  wound  up 
by  this  Court  under  the  provisions  of  the  Winding-up  Act,  R.S.O., 
ch.  222,  and  ordering  that  the  company  should  be  wound  up  under 
the  provisions  of  the  said  Act,  and  appointing  William  Jeffrey 
permanent  liquidator. 

Mr.  Jeffrey  appears  to  have  proceeded  with  the  liquidation  of 
the  company,  and  on  the  19th  of  November  obtained  from  the 
county  Judge  an  order  authorizing  the  payment  of  the  claims  of  a 
number  of  creditors,  and  payment  of  “a  dividend  of  60  cents  on  the 
dollar  amounting  to  $18,000,  distributing  the  same  among  the 
preference  shareholders  at  the  rate  of  60  cents  on  the  dollar,  on  the 
amount  of  stock  held  by  such  preference  shareholders  respectively.” 

The  present  action  was  commenced  on  the  8th  of  May,  1906. 
On  the  7th  of  June  a motion  for  interim  injunction,  restraining 
Jeffrey  from  acting  as  liquidator  of  the  company,  or  otherwise, 
under  the  winding-up  order,  was  refused  by  the  Chief  Justice  of  the 
Common  Pleas,  and  on  appeal  to  a Divisional  Court  this  order  was 
affirmed,  the  Court  taking  the  view  that  the  provisions  of  sec.  33 
of  R.S.O.  1897,  ch.  222,  enabling  the  county  Judge  at  any  time  to 
stay  proceedings  in  relation  to  the  winding  up,  afforded  the  plaintiff 
ample  protection,  and  that  he  should  have  availed  himself  of  this 
provision  rather  than  have  sought  an  interim  injunction. 

The  plaintiff  objects  to  the  order  for  winding  up  upon  the  follow- 
ing grounds : — 

(1)  That  the  petition  for  the  winding-up  order  was  not  served 
upon  the  company,  but  only  upon  the  company’s  solicitors. 
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(2)  That  the  petition  did  not  disclose  the  fact  that  the  relative 
rights  of  preferential  and  common  shareholders  in  the  capital  of  the 
company  would  be  affected  prejudicially  to  the  latter  by  winding-up 
order. 

(3)  That  that  resolution  set  forth  in  the  petition  that  the  com- 
pany could  not  by  reason  of  its  liabilities  continue  in  business  was 
untrue. 

(4)  That  the  petitioner  Miller  was  incompetent,  because  he 
disputed  his  liability  as  a contributory. 

(5)  That  the  appointment  of  a liquidator  by  the  Court  could 
only  be  made  where  there  is  no  liquidator  acting,  either  provisionally 
or  otherwise,  and  then  only  on  the  application  of  a member  of  the 
company. 

(6)  That  a winding-up  order  cannot  be  made  merely  to  provide 
for  distribution  of  assets. 

(7)  That  the  provision  of  the  agreement  with  the  Massey-Harris 
Co.,  by  which  they  were  to  receive  delivery  of  the  charter  of  the 
defendant  company,  was  not  disclosed  to  the  county  Judge. 

The  defendants  contend  that  this  action  is  not  maintainable, 
and  that  if  it  is,  no  case  of  want  of  jurisdiction,  or  of  collusion  or 
fraud,  or  suppression  of  material  facts,  has  been  established. 

The  substantial  ground  of  complaint  on  the  part  of  the  plaintiff 
is  that  as  a result  of  the  winding-up  proceedings  the  preference 
shareholders  have  put  themselves  in  a position  to  claim  payment 
out  of  the  assets  of  the  company  of  the  full  face  value  of  their 
preference  shares  before  anything  is  paid  to  the  common  share- 
holders upon  their  shares.  He  maintains  that  under  the  provisions 
of  the  agreement  with  the  Massey-Harris  Co.,  and  upon  a distri- 
bution of  assets  by  the  directors  without  winding-up  proceedings, 
the  common  shareholders  would  have  been  entitled  to  rank  pari 
passu  with  the  preference  shareholders  in  the  distribution  of 
assets. 

Unless  the  plaintiff  is  right  in  this  contention  the  setting  aside 
of  the  winding-up  proceedings  would  serve  no  substantial  purpose. 
If  for  any  reason  such  proceedings  are  defective,  and  if  the  defects 
be  of  such  moment  that  these  proceedings  should  be  set  aside,  the 
plaintiff’s  position  would  not  be  at  all  improved,  unless  the  result 
would  be  to  place  common  shareholders  upon  the  same  footing  as 
preference  shareholders  in  regard  to  the  capital  of  the  company. 
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After  a careful  consideration  of  the  letters  patent,  I cannot  see 
how,  in  any  event,  common  shareholders  can  claim  to  be  entitled  to 
payment  out  of  capital  of  the  amounts  of  their  shares  or  of  any  part 
of  them,  until  preference  shareholders  have  been  paid  in  full.  The 
letters  patent  “ordain  and  declare  that  the  preference  stock  shall 
become  and  remain  a lien  on  the  assets  of  the  company,  so  that  in 
the  event  of  the  voluntary  or  compulsory  winding  up  of  the  com- 
pany, the  holders  thereof  shall  be  entitled  to  receive  the  amount  of 
their  stock,  together  with  unpaid  dividends,  if  any,  in  full  at  par- 
before  the  holders  of  ordinary  stock  shall  receive  anything  on 
account  of  their  stock.” 

The  plain  meaning  of  this  language  is  to  give  a preference  to  the 
holders  of  preference  shares  in  respect  of  capital. 

Preference  stock  is  made  a lien  on  the  assets  of  the  company. 
The  additional  clause  dealing  with  voluntary  or  compulsory  winding 
up  is  merely  an  illustration  of  how,  in  such  proceedings,  that  lien 
shall  be  worked  out. 

This  clause  does  not  restrict  or  cut  down  the  lien  which  is  given 
in  general  terms,  and  that  lien  subsisting  it  must  be  satisfied  in 
whatever  manner  the  assets  of  the  company  are  distributed,  before 
holders  of  common  stock  are  entitled  to  payment:  Heller  v.  National 
Marine  Bank  (1900),  -89  Md.  602;  Skiddy  v.  Atlantic  Mississippi 
and  Ohio  R.R.  Co.  (1880),  3 Hughes  (U.S.  cirit)  320,  355;  McGregor 
v.  Home  Insurance  Co.  (1880),  33  N.J.Eq.  181,  186;  Re  Bangor  and 
Portmadoc  Slate  and  Slab  Co.  (1875),  L.R.  20  Eq.  59. 

The  language  of  Jessel,  M.R.,  in  Griffith  v.  Paget  (1877),  6 Ch.D. 
511,  at  pp.  516-7,  is  very  applicable  to  this  case. 

The  only  allusion  in  the  agreement  with  the  Massey-Harris  Co. 
to  distribution  of  assets  occurs  in  a clause  which  postponed  the  right 
of  the  purchasers  to  delivery  of  the  shares  or  stock,  which  the 
vendors  undertook  should  be  assigned  to  them  upon  demand,  until 
“the  Kemp  Manure  Spreader  Co.,  Limited,  shall  have  had  a reason- 
able time  to  liquidate  and  collect  their  said  bills  and  accounts  re- 
ceivable, and  to  distribute  the  proceeds  thereof  among  their  share- 
holders.” 

I fail  to  find  in  this  language  anything  which  warrants  a sugges- 
tion that  this  “distribution  of  proceeds”  should  be  upon  any  other 
footing  than  that  contemplated  by  the  letters  patent. 

It  would  require  language  much  more  explicit  to  support  a 
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declaration  that  the  preference  shareholders  had  by  sanctioning 
this  agreement  waived  or  abandoned  their  preferential  lien  upon 
the  assets  of  the  defendant  company. 

Neither  in  the  terms  of  the  letters  patent  nor  in  the  provisions 
of  the  Massey-Harris  contract  do  I find  anything  which  would 
support  the  view  that  upon  a distribution  of  assets  in  any  manner 
the  common  shareholders  should  rank  pari  passu  with  the  holders 
of  preference  stock. 

I am,  therefore,  unable  to  discover  any  merit  in  the  plaintiff’s 
action.  It  remains  to  be  seen  whether  upon  technical  grounds  he  is 
entitled  to  succeed. 

As  to  the  first  objection  the  company  takes  no  exception  to  the 
service  of  the  petition  upon  its  solicitor.  It  is  before  the  Court 
adopting  and  ratifying  the  solicitors’  acceptance  of  service.  This 
plaintiff  cannot  under  such  circumstances  be  heard  to  maintain 
this  objection. 

(2)  The  petition  refers  to  the  letters  of  incorporation,  and  it  has 
not  been  shewn  that  these  letters  were  not  themselves  before  the 
learned  county  Judge  when  he  made  his  order.  But  in  any  event, 
in  the  view  I take  of  the  effect  of  the  letters  patent,  the  making  of 
the  winding-up  order  did  not  materially  affect  the  rights  of  the 
plaintiff  and  other  holders  of  common  stock. 

(3)  The  resolution  set  forth  in  the  petition  was  in  fact  passed  by 
the  shareholders’  meeting.  A company  may  be  wound  up  under 
the  Joint  Stock  Company’s  Winding-up  Act,  “ where  the  company 
(though  it  may  be  solvent  as  respects  creditors)  has  passed  an  extra- 
ordinary resolution  (as  hereinbefore  defined)  to  the  effect  that  it 
has  been  proved  to  their  satisfaction  that  the  company  cannot  by 
reason  of  its  liabilities  continue  its  business  and  it  is  advisable  to 
wind  up  the  same”:  sec.  4,  sub-sec.  3. 

An  extraordinary  resolution  means  a resolution  passed  by  a 
majority  of  not  less  than  three-fourths  of  the  members  of  the  com- 
pany for  the  time  being  entitled  to  vote,  present  in  person  or  by 
proxy,  at  any  general  meeting  of  which  notice  specifying  the  inten- 
tion to  propose  such  resolution  has  been  given:  sec.  3,  sub-sec.  4. 

Owing  to  the  form  of  notice  given  for  the  meeting  of  the  16th  of 
March,  it  may  be  that  the  resolution  passed  at  that  meeting  was  not 
an  extraordinary  resolution  within  the  meaning  of  sub-sec.  4 of 
sec.  3:  In  re  Silkstone  Fall  Colliery  Co.  (1875),  1 Ch.D.  38;  In  re 
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Bridport  Old  Brewery  Co.  (1867),  L.R.  2 Ch.  App.  191.  But  it  was 
a resolution  that  in  the  judgment  of  the  company,  though  solvent 
as  respects  creditors,  it  could  not  by  reason  of  its  liabilities  continue 
its  business,  and  that  it  was  advisable  that  it  should  be  wound  up. 
The  resolution  is  not  shewn  to  be  untrue  by  proving  that  the  liabil- 
ities were  comparatively  small  and  that  the  company  was  solvent 
as  regards  creditors. 

Moreover,  under  sec.  5 of  the  statute,  the  jurisdiction  to  make  an 
order  for  winding  up  in  nowise  depends  upon  the  passing  of  such  a 
resolution.  It  would  require  much  more  than  has  been  shewn  here 
to  invalidate  the  order  pronounced  by  Judge  Barron  upon  this 
ground  for  want  of  jurisdiction  or  suppression  of  material  facts  or 
fraud. 

(4)  A petition  for  winding  up  may  be  presented  by  the  company 

or  by  any  contributory  of  the  company:  sec.  32.  “ Contributory ” 

means  every  person  liable  to  contribute  to  the  assets,  “and  shall 
also  in  all  proceedings  prior  to  the  final  determination  of  such  persons 
include  any  person  alleged  to  be  a contributory:”  sec.  3,  sub-sec.  2. 

In  several  English  cases  it  has  been  held  that  the  petitioner  must 
admit  himself  to  be  a contributory:  In  re  Continental  Bank  Corpora- 
tion (1867),  W.N.  114;  Lindley’s  Law  of  Companies,  6th  ed.,  p.  844. 
I confess  to  difficulty  in  understanding  how  the  words  “alleged  to 
be  a contributory,”  can  be  read  as  equivalent  to  “who  admits  him- 
self to  be  a contributory.”  But  under  sec.  32  the  company  itself 
may  present  the  petition,  and  we  have  here  a case  in  which  the  com- 
pany was  desirous  of  being  wound  up,  as  shewn  by  its  own  resolution, 
and  the  fact  that  the  company  was  represented  upon  the  presentation 
of  the  petition  and  assented  to  the  making  of  the  order.  This 
ground  of  objection,  which  would  probably  in  any  event  be  available 
only  to  the  company  itself,  therefore,  in  my  opinion,  fails. 

(5)  If,  as  the  plaintiff  contends,  the  resolution  of  the  16th  of 
March,  1905,  was  ineffectual  as  an  extraordinary  resolution  because 
of  informality  in  the  notice  calling  the  meeting,  there  was  no  liquid- 
ator acting  when  the  winding-up  order  was  made,  and  it  was  there- 
fore competent  for  the  county  Judge,  under  sec.  25,  sub-sec.  2,  to 
appoint  a liquidator. 

The  appointment  was  made  upon  the  application  of  the  defend- 
ant Miller.  The  company  alleges  that  Miller  is  a shareholder.  The 
mere  fact  that  Miller  denies  he  is  a shareholder  does  not  enable  me 
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to  say,  without  other  evidence,  that  he  is  not  a shareholder.  His 
application  for  stock  is  before  me,  and  it  is  proved  that  he  is  being 
sued  by  the  company  upon  his  subscription.  But  by  sec.  3,  sub- 
sec. 6,  members  of  the  company  are  defined  as  “ those  persons  only 
who  for  the  time  being  are  entitled  to  vote  at  general  meetings  of 
the  company,”  and  by  R.S.O.,  ch.  191,  sec.  64,  it  is  enacted  that 
“no  shareholder  being  in  arrear  in  respect  of  any  call  shall  be  entitled 
to  vote  at  any  meeting  of  the  company.” 

Under  this  provision  it  is  contended  that  Mr.  Miller  is  not  a 
member.  The  liquidator  appointed,  however,  was  a person  named 
as  liquidator  by  the  company  itself  on  the  16th  of  March,  when  it 
attempted  to  pass  an  extraordinary  resolution  for  winding  up. 

The  company  was  represented  upon  Miller’s  application  for  the 
appointment  of  Mr.  Jeffrey  as  liquidator,  and  assented  to  such  an 
appointment.  I am  not  prepared  to  hold  that  under  these  circum- 
stances, merely  because  the  applicant  Miller  may  not  have  been 
a fully  qualified  member,  the  county  Judge  had  not  jurisdiction 
under  sec.  25  to  appoint  Mr.  Jeffrey,  the  nominee  of  the  company, 
as  liquidator.  As  an  incident  of  pronouncing  a winding-up  order 
he  probably  had  jurisdiction  under  sec.  5 to  name  a liquidator. 

(6)  In  the  present  case  the  affairs  of  the  company  are  not  in 
such  a position  that  nothing  is  to  be  done  by  the  liquidator  except 
to  distribute  assets  among  the  shareholders:  Re  Amalgamated 

Syndicate , [1897]  2 Ch.  600,  604. 

Certain  outstanding  book  debts  and  accounts  due  to  the  company 
were  at  the  time  of  the  making  of  the  winding-up  order  still  to  be 
collected,  and,  as  shewn  by  the  order  of  the  19th  of  November, 
certain  liabilities  of  the  company  had  then  still  to  be  paid.  But 
even  if  it  be  improper  to  make  a winding-up  order  where  the  sole 
purpose  to  be  served  is  the  distribution  of  assets  and  the  adjustment 
of  the  rights  of  shareholders,  I doubt  whether  it  could  be  said  that  a 
Court  pronouncing  such  an  order  had  no  jurisdiction  to  make  it. 

Section  5 enables  the  Court  to  make  an  order  where  it  is  ol  opinion 
that  “it  is  just  and  equitable  that  the  company  should  be  wound 
up.”  This  language  is  very  broad  and  gives  to  the  Court  a very 
wide  discretion.  It  seems  to  me  impossible  to  hold  that,  where 
jurisdiction  is  conferred  in  such  terms  as  these,  and  it  has  been  shewn 
that  the  making  of  the  winding-up  order  is  in  the  opinion  of  the 
company  itself  a proper  and  desirable  thing,  and  in  the  best  interests 
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of  all  concerned,  the  exercise  of  that  jurisdiction  by  the  Court  can  be 
reviewed  in  such  an  action  as  the  present. 

(7)  As  I have  already  stated,  the  Massey-Harris  agreement  was 
referred  to  in  the  petition,  and  there  is  nothing  before  me  to  shew 
that  the  document  itself  was  not  before  the  county  Judge.  If  he 
desired  to  see  it  he  certainly  could  have  asked  for  and  obtained  it 
before  making  the  order, 

Moreover,  the  provision  in  that  agreement  for  the  delivery  of 
the  charter  to  the  Massey-Harris  Co.  is,  in  my  opinion,  ultra  vires  of 
the  defendant  company.  It  certainly  would  not  stand  in  the  way 
of  any  legal  requirement  that  the  charter  should  be  delivered  up, 
upon  dissolution  of  the  company,  to  the  Provincial  Secretary  for 
cancellation. 

The  whole  case  of  the  plaintiff,  so  far  as  it  rested  upon  allegations 
of  fraud  in  the  obtaining  of  the  order  for  winding  up,  depended  upon 
the  supposition  that  the  winding-up  order  prejudicially  affected  the 
interests  of  the  common  shareholders  in  the  distribution  of  the 
capital  of  the  company. 

He  has  entirely  failed  to  make  out  such  a case  of  fraud  as  would 
justify  interference.  As  stated  in  Johnston  v.  Barkley  (1904),  10 
O.L.R.  724,  at  p.  728:  “ It  is  obviously  necessary,  in  order  to  prevent 
the  abuse  of  the  right  to  have  the  judgment  re-opened  upon  the 
ground  of  fraud,  that  the  fraud  should  be  that  of  the  party  who  has 
obtained  the  judgment;  that  it  should  be  clearly  made  out;  and 
that  it  should  have  undoubtedly  been  at  the  foundation  of  the 
decision  which  has  been  attacked.”  Fraud  has  not  been  clearly 
made  out,  and  it  has  certainly  not  been  shewn  that  that  which  the 
plaintiff  alleges  to  have  been  fraud  lay  at  the  foundation  of  the 
decision  attacked. 

In  the  view  which  I have  taken  of  the  plaintiff’s  case  it  is  un- 
necessary to  decide  whether  an  action  lies  in  this  Court  to  obtain  a 
declaration  that  a winding-up  order  pronounced  by  a county  Judge 
under  the  Ontario  Winding-up  Act  is  null  and  void,  and  to  set  the 
same  aside. 

The  statute  provides  for  an  appeal  by  any  party  dissatisfied  with 
any  order  or  decision  of  the  Court  in  any  proceeding  under  the  Act 
(sec.  27) ; and  also  provides  (sec.  33)  that  the  Court  may  at  any  time 
after  the  order  has  been  made  for  winding  up  a company,  make  an 
order  staying  all  proceedings  in  relation  to  the  winding  up,  either 
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altogether  or  for  a limited  time,  on  such  grounds  and  subject  to  such 
conditions  as  the  Court  deems  fit.  The  plaintiff,  being  a person 
affected  by  the  winding-up  order,  could  probably  have  appealed 
when  that  order  came  to  his  notice,  under  sec.  27.  If  not,  he  could 
have  moved  under  sec.  33,  and  if  his  application  were  refused 
he  could  have  appealed  from  such  refusal.  In  view  of  these  provi- 
sions of  the  statute,  it  seems  to  me  more  than  doubtful  whether 
the  present  action  could  be  maintained;  but  it  is  unnecessary  to 
determine  that  question. 

As  pointed  out  above,  the  plaintiff  has  failed  to  satisfactorily 
establish  want  of  jurisdiction  in  the  county  Judge  upon  any  of  the 
grounds  which  he  has  taken.  His  good  faith  in  bringing  this  action, 
in  view  of  the  conditions  under  which  his  former  action  was  dis- 
missed, the  company  undertaking  to  pay  his  costs,  is,  I think,  open 
to  serious  question. 

The  plaintiff  having  sought  to  shew  want  of  jurisdiction  and  to 
establish  fraud,  by  which,  in  his  reply,  counsel  for  the  plaintiff 
asserted  that  he  meant  moral  fraud  and  dishonesty,  and  having 
failed  upon  both  branches,  his  action  will  be  dismissed  with  costs 


From  this  judgment  the  plaintiff  appealed  to  a Divisional  Court. 

On  October  10th,  1907,  the  appeal  was  heard  before  a Divisional 
Court  composed  of  Boyd,  C.,  Magee,  and  Mabee,  JJ. 

G.  H.  Watson,  K.C.,  for  the  appellant. 

W.  H.  Blake,  K.C.,  for  the  respondents  the  company  and  Jeffery. 

H.  E.  Rose , for  the  respondent  Miller. 

October  11.  The  judgment  of  the  Court  was  delivered  by: 

Boyd,  C.: — The  Ontario  Winding-up  Act  assigns  the  duties 
thereunder  to  the  county  court,  and  provides  the  means  whereby 
the  orders  and  decisions  of  the  Judge  may  be  reviewed.  If  an 
order  to  wind  up  is  made  in  violation  of  the  provisions  of  the 
statute,  or  is  obtained  by  fraud  or  misrepresentation,  or  is  otherwise 
open  to  attack,  any  shareholder  prejudicially  affected  may  obtain 
redress,  either  by  direct  application  to  the  Judge,  when  the  order 
has  been  made  ex  parte  as  far  as  he  is  concerned,  or,  if  made  after 
notice  to  him,  by  way  of  appeal  to  the  appellate  court  provided  by 
the  statute,  i.e.,  the  Court  of  Appeal.  No  jurisdiction  appears  to  be 
possessed  by  or  given  to  any  branch  of  the  High  Court  to  intervene 
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and  set  aside  or  vacate  or  declare  invalid  what  has  been  done  by 
the  county  court  Judge  under  the  Ontario  Winding-up  Act.  All 
the  matters  complained  of  in  this  action  are  open  for  the  considera- 
tion of  the  Judge  of  the  county  court,  with  an  appeal  from  his 
decision  (if  not  satisfactory)  to  the  Court  of  Appeal.  It  is  incom- 
petent for  the  plaintiff  as  a shareholder  to  seek  relief  in  this  Court 
against  what  has  been  done  in  the  winding-up  of  the  company  by 
the  county  court  Judge.  The  course  to  be  pursued  when  it  is  con- 
tended that  the  Judge  has  made  a void  order  or  is  misled  by  fraud, 
etc.,  is  considered  in  Re  Equitable  Savings,  Loan  and  Building  Asso- 
ciation (1903),  6 O.L.R.  26.  Section  27  of  the  Act,  which  enables 
any  “ party  ” to  apply  for  relief,  is  not  restricted  to  one  who  is  a 
party  to  the  proceeding  complained  of,  but  is  to  be  read  as 
including  at  least  every  member  of  the  company  who  feels 
aggrieved.  See  also  sec.  33:  Welford  v.  Beazly  (1747),  3 Atk.  503; 
and  Barlow  v.  Osborne  (1858),  6 H.L.C.  556. 

I would  dismiss  the  appeal  from  Mr.  Justice  Anglin  on  this 
ground,  with  costs. 

G.  F.  H. 


[DIVISIONAL  COURT.] 

Simpson  v.  Eaton. 

j Easement — Light — Obstruction  to  Access  of  Light  to  Windows — Claim  Under 
Grant — Distinction  Between  Grant  and  Ancient  Lights — Injunction — 
W aiver — Damages . 

The  rules  settled  by  the  courts  in  case  of  the  interference  with  ancient  lights 
are  not  applicable  to  a case  where,  as  here,  the  plaintiff’s  rights  are  de- 
pendent upon  a prior  conveyance  from  the  common  owner  of  his  lot  and  the 
adjoining  one,  now  owned  by  the  defendants,  the  plaintiff  being  entitled  to 
receive  such  access  of  light  through  his  windows  as  they  had  at  the  time  of 
the  severance  of  his  lot  from  that  owned  by  the  defendants. 

Held,  however,  Mabee,  J.,  dissenting,  that  the  plaintiff  had  by  his  inertness 
in  insisting  on  his  rights,  while  the  defendants’  building  complained  of  was 
in  course  of  construction,  disentitled  himself  to  a mandatory  injunction  for 
its  removal,  his  remedy  being  limited  to  an  award  of  damages. 

Held,  also,  that  the  existence  at  the  time  the  grant  to  the  plaintiff’s  predecessor 
in  title  of  an  outstanding  mortgage,  which  was  subsequently  discharged, 
was  not  material. 

11 — VOL.  XV.  O.L.R. 
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This  was  an  action  for  obstruction  of  light  to  the  plaintiff’s 
house,  and  claiming  an  injunction. 

The  action  was  tried  without  a jury,  at  Toronto,  on  June  10, 
1907,  before  Britton,  J. 

A.  H.  Marsh,  K.C.,  Kenneth  F.  MacKenzie,  for  the  plaintiff. 

G.  F.  Shepley,  K.C.,  for  the  defendants. 


The  learned  Judge  reserved  his  decision,  and  subsequently  de- 
livered the  following  judgment,  in  which  the  facts  are  fully  stated. 


June  18.  Britton,  J.:— On  the  8th  November,  1871,  one 
John  N.  Lake  was  the  owner  of  the  property  in  the  statement  of 
claim  described,  and  being  street  Nos.  46,  48  and  50,  on  the  north 
side  of  Albert  street,  in  this  city. 

On  that  day  Lake  sold  to  Charles  Sheppard  the  premises  known 
as  46,  now  owned  by  the  plaintiff,  he  having  bought  it  from  Josiah 
Thorley  on  the  14th  July,  1906,  the  title  coming  in  direct  line  from 
Lake,  through  Sheppard  and  others,  to  him. 

On  the  2nd  January,  1872,  Lake  sold  the  other  part  of  his  prop- 
erty, being  the  premises  known  as  lots  48  and  50  on  the  north  side 
of  Albert  street,  to  one  Max  Sheppard,  and  the  defendants  now  own 
these  premises,  claiming  in  direct  line  from  Lake  through  Max 
Sheppard  and  others. 

The  plaintiff  claims  the  right  to  enjoy  free  access  of  light  to 
46  Albert  street,  as  it  was  enjoyed  on  the  8th  November,  1871,  in 
respect  of  two  windows  in  the  main  body  of  the  house,  one  upstairs 
and  one  downstairs,  facing  northerly,  and  four  windows  in  an 
addition  by  way  of  extension  to  the  main  house,  called  the  “L”  of 
said  house,  these,  windows  facing  westerly  and  about  five  feet  from 
the  easterly  limit  of  48.  The  northerly  window  of  these  four  is  not 
an  “ancient  light,”  as  this  L has  been  extended,  and  the  northerly 
window  put  in,  since  8th  November,  1871. 

At  the  trial,  and  for  the  purpose  of  the  present  action,  it  was 
conceded  by  the  defendants  that  the  plaintiff  had  by  grant  acquired 
the  right  to  the  enjoyment  of  access  of  light  to  his  property;  and  it 
was  contended  that  this  right  had  not  been  interfered  with  to  an 
actionable  extent. 

The  case  was  presented  to  me  as  one  of  fact,  to  which  the  law 
must  be  applied.  The  facts  are  these: — 
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The  plaintiff  purchased  No.  46  on  the  14th  July,  1906,  for 
$4,500,  paying  $1,000  down  and  giving  a mortgage  for  the  balance, 
paying  interest  at  five  per  cent,  per  annum.  He  bought  as  an  in- 
vestment, not  intending  to  reside  upon  the  premises;  he  never  did 
reside  there,  and  never  intends  to  reside  there.  He  is  a man  of 
means.  He  bought  to  hold  until  there  is  such  an  appreciation  in 
price  as  may  induce  him  to  sell.  The  rent  in  the  meantime  will 
enable  him  to  carry  the  property  without  loss.  The  result  has  been 
quite  up  to  the  plaintiff’s  expectations.  When  the  plaintiff  pur- 
chased, the  rental  was  $18  a month;  he  raised  it  to  $22.  This  was 
due,  in  part,  to  the  general  increase  in  the  value  of  property  in 
Toronto,  and  in  part  to  the  improvements  in  the  immediate  locality 
being  made  by  the  defendants.  The  plaintiff  is  entitled,  of  course, 
to  the  benefit  of  the  rise.  He  is  entitled  to  all  the  advantage  of  his 
judicious  investment,  and  this  increase  in  value  cannot  be  set  off 
against  the  plaintiff’s  loss  if  he  has  sustained  loss,  by  any  interfer- 
ence by  the  defendants  with  the  plaintiff’s  easement  of  light.  The 
plaintiff  values  the  property  now  at  $400  a foot,  i.e.,  $6,000  for  the 
15  feet,  attaching  no  special  value  to  the  house.  He  quite  concedes 
that  the  future  of  that  property  is  for  the  use  to  which  the  land  can 
be  put,  treating  the  house  as  something  to  be  torn  down  or  got  rid 
of  when  the  time  comes  for  him  to  sell,  or  build  as  the  case  may  be. 
In  the  meantime  the  plaintiff  is  not  personally  suffering  any  dis-  * 
comfort  or  inconvenience  by  reason  of  the  obstruction  complained 
of.  He  has  visited  the  premises  a few  times  at  most — never,  until 
about  the  time  of  his  purchase,  and  two  or  three  times  since.  He 
found  that  the  obstruction  had  darkened  to  some  extent  the  kitchen, 
the  adjoining  room  (called  the  living  room),  and  an  upstairs  bed- 
room in  the  L,  and  the  dining  room  and  upstairs  bedroom  in  the 
main  building,  but  still  suitable  for  residence  for  those  who  occupied 
the  house.  The  plaintiff  said  he  lost  two  tenants  on  that  ground, 
but  no  tenants  said  so,  and  the  plaintiff  did  not  have  the  place  vacant 
for  any  time,  as  a new  tenant  came  in  at  once.  The  house  is  still 
suitable  for  comfortable  residence  for  the  persons  who  are  willing 
to  rent  that  class  of  house,  as  it  was  before  the  defendants’  building. 
There  has  been  no  loss  of  rent,  not  a tenant  past  or  present  gave 
evidence.  Mrs.  Jackson,  who  lived  in  the  house  many  years  ago, 
visited  the  house  the  day  of  the  trial  and  thought  it  not  so  bright 
as  in  1871.  Mrs.  Jackson  was  only  fifteen  years  of  age  when  she 
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lived  in  the  house,  and  her  memory  about  it  is  not  very  clear.  She 
says  the  L has  been  extended  northerly  since  1871. 

Since  she  lived  there  large  buildings  have  been  erected  near  this 
house.  The  house  is  situated  immediately  across  the  street  from 
the  municipal  building,  and  it  was  pointed  out  from  the  room  where 
the  trial  was  had.  The  front  window  is  in  no  way  interfered  with, 
but  the  whole  street  is  to  some  extent  darkened  by  the  large  city 
hall  building.  The  plaintiff  did  not  call  any  witness  who  tested  the 
rooms  either  on  dark  or  bright  days  to  ascertain  if  the  amount  of 
obscuration  was  sufficient  to  interfere  with  the  comfort  of  any 
occupier  as  to  any  of  the  rooms  to  which  light  came  through  the 
“ ancient  lights.”  The  building  complained  of  has  its  eastern  wall 
of  white  brick,  with  four  large  windows  in  the  wall  immediately 
facing  plaintiff's  L,  and  two  more  in  the  third  storey,  through 
which  light  in  considerable  quantity  necessarily  gets  to  the 
plaintiff's  windows.  A plan  or  sketch  is  put  in  purporting  to  shew 
the  angle  at  which  light  would,  from  the  defendants'  building,  fall 
upon  the  plaintiff's. 

It  has  been  held  that  the  rule  of  45  degrees  is  not  a rule  of  law. 
There  is  no  rule  of  law  about  it ; the  question  is  one  of  fact,  namely, 
to  what  extent  has  the  light  to  these  rooms  been  obstructed,  and, 
so  far  as  appears,  it  has  not  been  to  such  an  extent  as  to  interfere 
with  the  comfort  of  any  person.  It  has  not  interfered  with  any 
business  , as  none  has  been  carried  on  in  the  plaintiff's  house;  it  has 
not  caused  the  loss  of  a tenant,  or  the  reduction  of  rent,  or  any 
structural  change  in,  or  repairs  to  the  house;  so  I find  upon  the 
evidence  that  the  obstruction  does  not  amount  to  or  constitute  a 
nuisance. 

I find  that  neither  the  plaintiff  nor  any  tenant,  so  far  as  appears, 
has  suffered  any  inconvenience  or  discomfort  in  the  occupancy  of 
the  house  by  reason  of  the  decreased  amount  of  light.  The  windows 
mentioned  have  not  been  darkened  to  such  an  extent  as  to  render 
the  plaintiff’s  house  much  less  convenient,  if  any,  than  before,  for 
a residence,  or  for  any  business  which  it  is  at  all  probable  will  be 
carried  on  there,  or  for  any  use  to  which  it  has  been  or  is  to  be  put. 
My  consideration  of  the  photographs  used  and  the  sketch  produced 
and  all  the  evidence  given,  enables  me  to  reach  the  conclusion  be- 
yond reasonable  doubt  that  sufficient  light  now  comes  through  the 
plaintiff's  windows  for  the  occupants  of  his  house. 
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I find  that  there  has  not  been  by  reason  of  any  obstruction 
caused  by  the  defendants’  building  any  privation  of  light  so  as  to 
render  the  occupation  of  the  plaintiff’s  house  uncomfortable. 

Having  arrived  at  this  conclusion,  I am  not,  and  ought  not  to  be, 
concerned  with  the  result,  but  it  is  satisfactory  to  feel  that  no 
financial  loss  can  come  to  the  plaintiff.  His  house,  to  realize  to  him 
the  maximum  of  profit  in  his  purchase,  must,  necessarily,  in  the  near 
future,  be  torn  down,  or  extended,  to  give  place  to,  or  form  part  of, 
a larger  building,  for  trade  or  factory  purposes,  and  in  that  case, 
these  “ancient  lights”  will  be  removed.  This  new  or  enlarged 
building  will  get  its  light  from  Albert  street,  in  front,  from  the  lane 
in  rear,  and  perhaps  if  necessary  from  above.  This  new  building, 
if  erected,  will  no  doubt  occupy  the  entire  fifteen  feet  in  width  and 
extend  as  far  as,  or  further  than,  the  northerly  limit  of  the  plaintiff’s 
present  extension,  called  the  L. 

Colls  v.  Home  and  Colonial  Stores,  [1904]  A.C.  179,  decides  that 
“to  constitute  an  actionable  obstruction  of  ancient  lights  it  is  not 
enough  that  the  light  is  less  than  before.  There  must  be  a sub- 
stantial privation  of  light,  enough  to  render  the  occupation  of  the 
house  uncomfortable  according  to  the  ordinary  notions  of  mankind, 
and  (in  the  case  of  business  premises)  to  prevent  the  plaintiff  from 
carrying  on  his  business  as  beneficially  as  before.” 

That  case  goes  the  whole  length  of  warranting  my  conclusion  of 
law,  if  right  in  my  finding  upon  the  question  of  fact. 

It  deals  with  cases  that  up  to  the  time  of  the  decision  had  been 
considered  good  law.  The  building  as  required  by  the  modern  city 
is  considered. 

Lord  Macnaghten  (at  p.  193)  discussed  the  general  question, 
where  there  was  actionable  obstruction,  of  whether  there  should  be 
an  injunction  or  damages,  as  follows:  “But  if  there  is  really  a 

question  as  to  whether  the  obstruction  is  legal  or  not,  and  if  the 
defendant  has  acted  fairly  and  not  in  an  unneighbourly  spirit,  I am 
disposed  to  think  that  the  Court  ought  to  incline  to  damages  rather 
than  to  an  injunction.  It  is  quite  true  that  a man  ought  not  to  be 
compelled  to  part  with  his  property  against  his  will,  or  to  have  the 
value  of  his  property  diminished  without  an  Act  of  Parliament. 
On  the  other  hand,  the  Court  ought  to  be  very  careful  not  to  allow 
an  action  for  the  protection  of  ancient  lights  to  be  used  as  a means 
for  extorting  money.  Often  a person  who  is  engaged  in  a large 
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building  scheme  has  to  pay  money  right  and  left  in  order  to  avoid 
litigation  which  will  put  him  to  even  greater  expense  by  delaying 
his  proceedings.  As  far  as  my  own  experience  goes  there  is  quite 
as  much  oppression  on  the  part  of  those  who  invoke  the  assistance 
of  the  Court  to  protect  some  ancient  lights,  which  they  have  never 
before  considered  of  any  great  value,  as  there  is  on  the  part  of  those 
who  are  improving  the  neighbourhood  by  the  erection  of  buildings 
that  must  necessarily  to  some  extent  interfere  with  the  light  of 
adjoining  premises. ” 

The  latest  authoritative  case  is  Jolly  v.  Kine  in  the  House  of 
Lords,  reported  [1907]  A.C.  1.  In  that  case  the  trial  Judge,  Keke- 
wich,  J.,  found  as  a fact  that  the  obstruction  amounted  to  a nuis- 
ance; but  he  also  found  that  the  room  in  question  was  “still  a 
well-lighted  room.”  He  ordered  the  obstruction  to  be  pulled  down. 

The  case  went  to  the  Court  of  Appeal,  where  the  decision  was 
varied,  by  reversing  the  order  to  pull  down,  and  instead  thereof  an 
inquiry  as  to  damages  was  directed:  [1905]  1 Ch.  480. 

In  the  appeal  to  the  House  of  Lords  the  argument  was,  that  the 
decision  of  Kekewich,  J.,  in  his  finding  of  fact  as  to  a nuisance, 
ought  not  to  have  been  made,  because,  having  found  that  the  room 
was  “still  a well-lighted  room,”  the  finding  that  the  obstruction 
amounted  to  a nuisance  was  inconsistent  with  the  principle  of  Colls 
v.  Home  and  Colonial  Stores. 

The  House  of  Lords  held  there  was  no  inconsistency,  and  so  this 
last  mentioned  case  is  authority. 

It  follows,  therefore,  that  the  action  must  be  dismissed. 

Apart  from  any  question  of  liability  for  damages,  I am  of  opinion 
that,  by.  reason  of  what  took  place  between  the  parties,  the  plaintiff 
is  not  entitled  to  an  injunction.  At  first  the  plaintiff  had  not  in 
mind  any  possible  obstruction  of  light.  He  bought  on  the  14th 
July,  1906.  At  that  time  there  was  on  the  ground  building  material, 
and  building  operations  were  going  on,  so  that  plaintiff  knew  in  a 
general  way  what  the  defendants  intended.  The  plaintiff’s  solicitor, 
on  27th  July,  wrote  to  the  defendant  company  about  the  fence 
between  the  properties,  and  he  desired  to  have  the  plaintiff’s  rights 
along  his  western  boundary  safeguarded.  He  also  complained  that 
there  were  iron  girders  on  the  street,  in  front  of  his  property,  which 
he  wanted  defendants  to  remove.  This  was  all  amicably  attended 
to. 
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On  the  22nd  November  the  plaintiff's  solicitor  wrote  to  the  de- 
fendant company  about  obstruction  of  light,  stating  that  he  was 
instructed  to  bring  an  action,  and  that  he  would  issue  a writ  the 
next  day,  and  merely  asking  who  would  accept  service.  The  de- 
fendants placed  this  letter  in  the  hands  of  their  solicitor,  and  the 
solicitor  replied  to  the  plaintiff's  solicitor  that  they  would  accept 
service  of  process  and  of  notice  of  any  intended  or  threatened  motion 
for  injunction.  Mr.  Baird  (the  plaintiff's  solicitor)  and  the  plaintiff 
had  visited  the  property  and  saw  the  wall  of  the  defendants'  building 
on  the  22nd  November. 

Mr.  Baird  replied  on  27th  November,  as  follows:  “Can  you 

assure  my  client  that  the  wall  on  the  property  of  the  company  on 
Albert  street  will  not  be  erected  higher?" 

On  28th  November  defendants'  solicitor  replied  that  the  letter 
of  the  plaintiff's  solicitor  had  been  received,  and  forwarded  to  the 
defendants  for  instructions. 

On  30th  November  the  defendants’  solicitor  wrote  to  the  plain- 
tiff's solicitor:  “We  have  received  a letter  from  our  clients  this 

morning  in  which  they  state  that  the  intention  at  present  is  to 
complete  only  the  storey  that  they  are  now  at,  namely,  the  third 
storey." 

Nothing  further  was  heard  of  the  matter  until  the  23rd  January, 
1907,  when  the  statement  of  claim  was  filed  and  served. 

Meantime  the  defendants  did  proceed  to  complete  the  third 
storey,  and  it  is  now  a finished  three-storey  building. 

The  only  dispute  as  to  the  condition  of  the  defendants'  eastern 
wall  is  as  to  its  height  on  the  day  when  plaintiff  and  Mr.  Baird 
visited  it. 

The  plaintiff's  memory  is  quite  at  fault.  He  took  back  on  cross- 
examination  what  he  said  on  examination-in-chief,  as  to  that. 

Mr.  Baird  says  the  wall  was  not  quite  as  high  then  as  the  eaves 
of  the  L on  the  plaintiff's  building. 

The  builder,  J.  B.  Thompson,  says  this  wall  was  complete  to  two 
storeys,  the  front  wall  higher,  and  “naked"  back  northerly,  for  the 
purpose  of  completing.  This  difference  of  opinion  is  not  material, 
the  less  there  was  then  done,  when  the  manifest  intention  of  the 
defendants  was  to  complete  a three-storey  building,  the  more 
reason  for  the  plaintiff  to  act  promptly  if  he  desired  to  enforce  his 
right  by  injunction. 
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The  plaintiff  could  not  at  that  time  have  thought  that  the  wall 
of  a three-storey  building  would  be  of  any  serious  damage.  The 
fact  of  the  plaintiff's  purchase  at  the  particular  time  when  made, 
and  of  his  vendor,  Mr.  Thorley,  as  mortgagee,  making  some  com- 
plaint, gave  some  cause  for  the  suspicion  that  this  purchase  was 
made,  in  part  at  least,  with  a view  to  making  something  out  of  the 
defendants. 

If  I am  wrong  in  the  conclusion  that  the  plaintiff  is  not  entitled 
to  recover  at  all,  there  is  still  the  question  of  whether  he  should  get 
an  injunction  or  only  damages.  He  is  not  entitled  in  any  event  to 
an  injunction.  It  is  a case  where  damages,  if  any,  “are  small, 
capable  of  being  estimated  in  money,  and  can  be  compensated  for 
in  money."  It  is  also  a case  where  it  would  be  “ oppressive  to  grant 
an  injunction." 

If  the  plaintiff  has  a right  to  have  light  with  no  sensible  diminu- 
tion, and  if  that  right  has  been  invaded,  so  that  damages  must  be 
assessed,  even  if  only  small,  or  nominal— in  other  words,  if  there  are 
to  be  damages  in  law  necessarily  arising  from  the  obstruction,  more 
or  less,  although  no  substantial  damages  by  reason  of  any  discomfort 
or  inconvenience  to  the  occupiers  of  the  house,  then  such  damages 
would  be  only  in  the  supposed  loss  of  rent.  No  evidence  was  spec- 
ially directed  to  this  point,  but  considering  the  tenants  who  do,  and 
who  will  occupy  these  premises,  it  would  be  a large  estimate  to  say 
that  $1  a month  would  be  required  as  a reduction  by  reason  of  the 
darkening  of  the  rooms  in  question  by  the  defendants'  building,  from 
the  rent  that  would  otherwise  be  obtained.  That  would  be  $12  a 
year  and  would  represent  interest  at  four  per  cent,  on  $300,  for  all 
time,  although  the  building  may  not  stand  for  a long  time.  If 
damages,  $300  would  be  a very  liberal  assessment. 

Action  dismissed. 

From  this  judgment  the  plaintiff  appealed  to  a Divisional  Court. 


On  October  7th,  1907,  the  appeal  was  heard  before  Boyd,  C., 
Magee  and  Mabee,  JJ. 

A.  H.  Marsh , K.C.,  and  K.  F.  MacKenzie,  for  the  appellant. 
The  plaintiff  claims  that  he  had  a right  of  light  which  was  interfered 
with  by  the  defendants'  building.  The  evidence  shews  that  the 
effect  of  the  building  was  to  make  the  plaintiff's  house,  as  his  wit- 
nesses express  it,  “as  dark  as  a dungeon."  It  is  no  doubt  true,  as 
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stated  by  the  learned  trial  Judge,  that  there  is  no  rule  of  law  estab- 
lishing 45  degrees  of  unobstructed  light  as  a measure  of  the  claim 
to  light,  but  in  dealing  with  the  question  of  ancient  lights,  and  as 
to  what  is  sufficient  light  for  the  comfortable  use  and  enjoyment 
of  a house,  the  45  degrees  rule  has  been  accepted  as  a good  prima 
facie  test  to  apply  in  such  cases:  Colls  v.  Home  and  Colonial  Stores, 
[1904]  A.C.  179;  City  of  London  Brewery  Co.  v.  Tennant  (1873), 
L.R.  9 Ch.  App.  212,  at  p.  220.  Here  the  plaintiff  only  had  15 
degrees  on  the  first  storey  and  10  degrees  on  the  ground  floor.  This 
is  not  a case,  however,  of  ancient  lights,  but  a right  arising 
under  an  express  grant,  where  the  plaintiff  is  entitled  to 
the  same  light  as  at  the  date  of  the  deed.  The  plaintiff  is 
entitled  to  make  the  claim  under  the  deed  from  Lake, 
who  was  the  owner  of  both  properties  at  the  time  of  the  sever- 
ance. That  deed  was  under  the  Short  Form  Act,  and  under 
sec.  12  of  R.S.O.  1897,  ch.  119,  which  is  the  same  as  the  section  in 
force  at  the  time  the  deed  was  executed,  the  conveyance  included 
the  right  to  light,  no  exception  thereof  having  been  expressly  made. 
Lake  would  not  have  been  entitled  to  derogate  from  his  own 
grant  by  obstructing  the  plaintiff's  light,  and  the  defendants  who 
derive  title  under  Lake  are  in  no  better  position  than  that  occupied  b}r 
Lake : Israel  v.  Leith,  (1890)  20  A. R.  361 ; Carter  v.  Grasett  (1885),  14 
A.R.685.  In  Broomfield  v.  Williams,  [1897]  1 Ch.  615,  which  was  a 
decision  under  the  statute  somewhat  similar  to  ours,  the  same  prin- 
ciple was  laid  down.  See  also  Pollard  v.  Gare,  [1901]  1 Ch.  834; 
Barkshire  v.  Grubb  (1881),  18  Ch.D.  616;  Booth  v.  Alcock  (1873), 
L.R.  8 Ch.  App.  663;  Quick  v.  Chapman,  [1902]  W.N.  163;  Higgins  v. 
Betts,  [1905]  2 Ch.  210.  The  case  of  Colls  v.  Home  and  Colonial  Stores, 
[1904]  A.C.  179,  does  not  apply  here,  as  the  question  there  was  one 
of  ancient  lights.  There  was  no  acquiescence  or  any  act  done  by 
the  plaintiff  to  waive  his  right  to  an  injunction,  and  having  estab- 
lished his  legal  right  to  an  injunction  the  Court  will  not  interfere 
by  compelling  him  to  accept  damages:  Smith  v.  Smith  (1875), 

L.R.  20  Eq.  500;  Broomfield  v.  Williams,  [1897]  1 Ch.  610,  11; 
Shelf er  v.  City  of  London  Electric  Lighting  Co.,  [1895]  1 Ch.  287; 
Attorney-General  v.  Gaslight  and  Coke  Co.  (1877),  7 Ch.D.  217; 
Krepl  v.  Burrell  (1879),  11  Ch.D.  146;  Jones  v.  Chappell  (1875), 
L.R.  20  Eq.  539;  Aynsley  v.  Glover  (1874),  18  Eq.  544;  (1875),  L.R. 
10  Ch.  App.  283.  Where  the  case  is  one  for  damages  a reference 
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will  be  directed.  The  plaintiff  assumed  that  this  would  be  the 
course  pursued  here,  and  so  was  not  ready  with  evidence  on  the 
point  at  the  trial.  The  damages,  moreover,  are  assessed  upon  a 
wrong  principle.  The  learned  Judge,  while  finding  that  the  ulti- 
mate use  of  the  property  was  for  a business  building,  assessed  the 
damages  on  the  use  of  the  property  in  its  present  condition: 
Moore  v.  Hall  (1878),  3 Q.B.D.  178;  Small  v.  Brake , [1900] 
2 Ch.  138. 

G.  F:  Shepley,  K.C.,  for  the  respondents.  The  learned 
Judge  acted  correctly  in  applying  the  rules  laid  down  in  respect 
to  ancient  lights.  There  is  no  distinction  between  ancient  lights 
and  those  based  as  here  on  a grant.  In  the  case  of  ancient 
lights,  the  right  is  presumed  to  arise  under  a lost  grant,  while  in 
the  case  of  a deed,  the  grant  is  apparent  from  the  deed.  This 
can  be  gathered  from  what  was  said  in  Broomfield  v.  Williams , 
[1897]  1 Ch.  615,  and  in  the  case  of  Colls  v.  Home  and  Colonial 
Stores,  [1904]  A.C.  179;  and  in  all  the  authorities  referred  to 
there,  no  distinction  is  attempted  to  be  set  up.  In  any  event 
no  injunction  will  be  granted  here,  for  it  is  quite  apparent  from  the 
evidence  and  correspondence  that  the  plaintiff  stood  by  and  allowed 
the  defendants  to  erect  their  building,  only  protesting  when  the 
walls  were  up.  Under  these  circumstances  he  has  waived  his  right 
to  insist  on  the  injunction.  The  case,  therefore,  is  narrowed 
down  to  a question  of  damages,  and  the  learned  trial  Judge  properly 
found  that  no  damages  had  been  sustained.  It  was  shewn  that 
instead  of  a decrease  there  was  an  actual  increase  in  the  rent  ob- 
tained for  the  building.  The  locality  has  long  since  ceased  to  be  of 
a residential  character,  and  the  prospective  value  consists  in  its 
being  used  for  business  purposes,  when  the  old  building  now  there 
will  be  pulled  down,  and  a business  structure  erected  in  its  place, 
and,  as  the  learned  Judge  has  found,  the  plaintiff  will  get  all  the 
light  required  for  his  building  from  the  street  and  lane  in  the  rear.  It 
is  no  answer  for  the  plaintiff  to  say  that  he  was  not  ready  to  prove  his 
damages  at  the  trial,  expecting  that  if  it  was  decided  that  the  ques- 
tion was  one  for  damages  there  would  be  a reference.  He  should 
have  been  ready  at  the  trial  to  prove  his  damage.  All  the  evidence, 
however,  that  the  plaintiff  could  produce  was  produced  at  the  trial, 
and  it  would  be  a great  hardship  on  the  defendants  to  order  a refer- 
ence now.  The  plaintiff  never  had  any  right  to  light  at  all,  as  at 
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the  time  of  his  deed  there  was  an  outstanding  mortgage  in  the  hands 
of  the  Farmers’  Loan  Co.,  which  carried  with  it  the  right  to  light ; 
if  any.  The  defendant  should  have  been  allowed  to  put  in  evidence 
the  books  of  the  Farmers’  Loan  shewing  the  state  of  the  mortgage 
account  : Taylor  on  Evidence,  9th  ed.,  pp.  434,  453;  but  even  with- 
out this,  the  existence  of  the  outstanding  mortgage  was  in  itself 
sufficient  to  oust  the  plaintiff’s  claim. 

A.  II.  Marsh,  K.C.,  in  reply.  There  is  nothing  in  the  point 
raised  as  to  the  subsisting  mortgage,  for  it  was  subsequently  dis- 
charged and  the  discharge  registered:  Carter  v.  Grasett,  14  A.R.  685. 
The  evidence  tendered  of  the  entries  from  the  books  of  the  Farmers’ 
Loan  Co.  was  properly  rejected.  In  order  to  render  such  evidence 
admissible  it  should  have  been  proved  that  the  entries  were  made  in 
the  usual  course  of  business  by  a person  whose  duty  it  was  to  make 
them,  who  was  personally  acquainted  with  the  facts,  and  had  no 
interest  in  stating  an  untruth,  and  was  since  dead:  Taylor  on 

Evidence,  sec.  708.  The  question  of  ancient  lights  and  the  right 
to  light  arising  by  express  or  implied  grant  is  discussed  in  Carter 
v.  Grasett,  14  A.R.  685,  at  p.  713,  where,  in  discussing  the  right  of 
light  arising  under  a grant,  the  Court  says  that  no  assistance  will  be 
afforded  by  a discussion  of  the  doctrines  touching  ancient  lights, 
or  the  extent  of  rights  gained  by  prescription. 

October  10.  Boyd,  C.:— The  plaintiff  has  a substantial  griev- 
ance, and  his  action  should  not  have  been  dismissed.  The  judg- 
ment appears  to  err  in  applying  the  rules  settled  by  the  Courts  in 
the  case  of  interference  with  ancient  lights  by  extension  to  the 
present  case  where  the  plaintiff’s  rights  depend  upon  conveyances 
to  him  from  the  common  owner  of  his  lot  and  the  adjoining  lot  now 
owned  by  the  defendant. 

This  case  is  one  of  modern  windows  which  are  to  receive  such 
access  of  light  as  they  had  at  the  time  the  plaintiff’s  lot  was  severed 
from  that  now  owned  by  the  adjoining  proprietor.  Lake,  the  com- 
mon owner  of  both,  severed  the  lots  by  first  granting  under  a short 
form  conveyance  to  the  plaintiff’s  predecessor,  his  lot.  That  grant 
by  express  terms  carried  the  lights  as  appurtenant,  or  quasi-appur- 
tenant, and  over  and  above  that  it  was  subject  to  the  well  estab- 
lished rule  that  one  cannot  derogate  from  his  own  grant  being  applied 
to  the  case  in  hand;  that  means  that  Lake  having  conveyed  this 
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lot  with  house  and  windows  in  question,  the  owner  could  not  by 
himself  or  by  anyone  claiming  under  him  thereafter  do  anything 
on  the  next  adjoining  lot  he  retained  which  would  materially 
diminish  the  light  coming  to  the  windows. 

But  a change  has  been  made  by  the  defendants,  who  have  erected 
a wall  on  this  lot  about  twice  as  high  as  that  which  existed  at  the 
time  of  severance.  This  structure  has  the  effect  of  obstructing  the 
passage  of  light  whereby  the  plaintiff’s  rooms  have  been  darkened 
and  artificial  light  has  to  be  used  early  in  the  evenings.  The 
structure  complained  of  occasions  perceptible  and  material  detriment 
to  the  plaintiff’s  premises,  and  lessens  the  beneficial  enjoyment  of 
them  to  an  easily  measurable  extent.  By  this  act  the  defendants 
have  derogated  from  the  grant  made  by  Lake,  and  the  plaintiff  has 
the  right  to  complain  of  it. 

The  plaintiff’s  inertness  has  been  such  that  .the  defendants  have 
changed  their  position,  so  that  the  proper  method  of  relief  is  not  by 
way  of  mandatory  injunction,  but  by  way  of  award  of  damages. 

No  evidence  was  given  on  this  head,  and  though  the  learned 
Judge  has  arrived  at  the  sum  of  $300  in  case  damages  are  to  be 
given,  I do  not  think  the  plaintiff  should  be  concluded  by  that,  if  he 
choses  to  risk  a reference.  If  this  sum  is  not  accepted  there  will  be 
a reference  to  the  Master,  who  may  then  dispose  of  the  costs  of 
reference  (having  regard  to  the  sum  of  $300  rejected),  when  he 
ascertains  the  amount  of  damage. 

In  any  case  the  plaintiff  is  entitled  to  the  costs  of  trial  and 
appeal. 

I do  not  think  the  argument  as  to  an  outstanding  mortgage,  at 
the  date  of  the  severance,  material,  as  that  mortgage  was  after- 
wards discharged.  Nor  do  I think  that  proper  evidence  was  ten- 
dered to  shew  that  the  mortgage  was  continued  and  embraced  in  a 
subsequent  mortgage  under  which  a power  of  sale  was  exercised. 

The  result  is  that  the  dismissal  should  be  set  aside  and  judgment 
entered  for  the  plaintiff  with  costs,  subject  to  a reference  as  already 
stated. 


Mabee,  J.:  —I  agree  in  the  judgment  just  read,  except  that  I 
think  the  defendants  in  addition  to  paying  damages  and  costs 
should  be  restrained  from  building  the  wall  in  question  higher  than 
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it  now  is,  or  from  doing  any  other  act  upon  their  premises  in  inter- 
ference with  the  plaintiffs  easement  of  light.  & ■■ 

From  the  very  full  and  careful  argument  and  a further  perusal 
of  the  evidence  it  seems  to  me  the  defendants  proceeded  with  the 
construction  of  their  building  either  regardless  of  the  rights  of  the 
plaintiff,  or  under  the  impression  that  he  had  no  easement  as  claimed, 
and  if  the  latter  is  the  proper  inference  then  his  position  and  con- 
tentions were  made  known  to  the  defendants  long  before  the  wall 
had  reached  its  present  height.  I think,  after  the  solicitor’s  letter 
was  written  the  defendants  proceeded  at  their  peril,  and  were  it  not 
for  the  fact  that  there  may  have  been  some  misunderstanding  over 
the  correspondence  I would  be  in  favour  of  granting  the  mandatory 
injunction  requiring  the  removal  of  this  nuisance.  It  is  perhaps 
more  charitable  to  think  the  defendants  thought  there  might  be  no 
objection  to  the  building  going  up  three  storeys,  although  it  is  quite 
clear  from  the  evidence  of  Mr.  Baird,  the  plaintiff’s  solicitor,  that 
he  was  under  the  impression  the  work  was  to  stop  at  the  second 
and  not  the  third  storey,  or  that  there  was  to  be  a shaft  left  for 
light,  and  it  is  only  in  view  of  this  possible  misunderstanding  that 
I agree  to  limiting  the  plaintiff’s  rights  to  damages. 

Magee,  J.,  concurred  with  Boyd,  C. 

g.  F.  H. 
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[DIVISIONAL  COURT.] 

D.  C.  Belleville  and  Prince  Edward  Bridge  Co.  v.  Township  of 
1907  Ameliasburg. 

October  7 . Assessment  and  Taxes — Toll  Bridge  over  Navigable  Waters — Liability  to  Assess- 
Nov.  12.  ment — Real  Property — Easement — Assessment  Act — Exemptions — Interest 

of  Crown — Bridge  Forming  Part  of  Toll  Road — Public  Road  or  Way. 

A toll  bridge  across  the  waters  of  the  Bay  of  Quinte,  and  its  approaches, 
erected  by  a company  incorporated  by  50  & 51  Viet.  ch.  97  (D.),  and  ac- 
quired by  the  plaintiffs,  who  were  incorporated  by  62  & 63  Viet.  ch.  95  (D.), 
was  held  to  be  liable  to  assessment,  as  regards  the  part  situate  in  the  town- 
ship of  Ameliasburg,  as  real  property,  within  the  meaning  of  the  Ontario 
Assessment  Act,  4 Edw.  VII.  ch.  23. 

The  effect  of  the  two  Dominion  statutes  referred  to  is  to  confer  a perpetual 
right  in  the  nature  of  an  easement  to  construct  and  maintain  the  bridge 
across  the  navigable  waters  of  the  Bay  of  Quint6;  the  words  “real  property,” 
in  sec.  2 (7)  of  the  Assessment  Act,  by  virtue  of  sec.  2 (8)  of  the  Municipal 
Act,  1903,  include  an  easement;  and  the  bridge  comes  within  none  of  the 
exemptions  mentioned  in  the  Assessment  Act.  The  interest  of  the  Crown 
in  any  property  is  exempt,  but  that  leaves  the  interest  of  any  person  else 
not  holding  for  the  Crown,  or  in  trust  for  the  Crown,  liable  under  the  general 
words  of  the  statute;  and  the  plaintiffs  were  not  agents  or  trustees  for  the 
Crown.  Section  37  of  the  Act  applies  only  to  a bridge  forming  part  of  a 
toll  road,  and  not  to  this  bridge;  nor  is  this  bridge  a public  road  or  way, 
within  the  meaning  of  sec.  5 (5)  of  the  Assessment  Act. 

Niagara  Falls  Suspension  Bridge  Co.  v.  Gardner  (1869),  29  LLC.R.  94,  In  re 
Queenston  Heights  Bridge  Assessment  (1901),  1 O.L.R.  114,  and  International 
Bridge  Co.  v.  Village  of  Bridgeburg  (1906),  12  O.L.R.  314,  followed. 
Judgment  of  Boyd,  C.,  affirmed. 

Action  to  recover  taxes  paid  under  protest  by  the  plaintiffs 
to  the  defendants  upon  an  assessment  of  a bridge  connecting  the 
Belleville  side  of  the  Bay  of  Quinte  with  the  Ameliasburg  side. 
The  facts  are  stated  in  the  judgments. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  at  Belle- 
ville, on  the  3rd  October,  1907. 

E.  G.  Porter , for  the  plaintiffs. 

W.  S.  Morden,  for  the  defendants. 

October  7.  Boyd,  C.  : — This  action  questions  the  validity  of 
municipal  assessment  upon  certain  property  claimed  by  the  plain- 
tiff company.  When  once  the  character  and  quality  of  the  property 
is  determined  by  reference  to  the  Assessment  Act,  the  question 
appears  to  be  easily  solved. 

The  property  owned  by  the  plaintiffs  is  a bridge  with  its 
approaches,  affording  a means  of  passage  from  the  mainland  on 
the  Belleville  side  of  the  Bay  of  Quints  to  the  mainland  belonging 
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to  the  county  of  Prince  Edward,  in  the  township  of  Ameliasburg, 
the  defendant  municipality.  It  is  a bridge  upon  which  toll  is 
levied,  and  to  which  the  public  has  right  of  access  only  upon  pay- 
ment of  the  statutory  toll  : 62  & 63  Viet.  ch.  95,  sec.  8 (D.)  It 
is  built  on  and  over  the  marshes,  islands,  and  navigable  waters  of 
the  Bay  of  Quinte,  but  it  is  to  be  so  used  as  not  to  interfere  with 
navigation  and  other  public  uses  of  the  bay  : ib.,  sec.  10.  This 
bridge  property  is,  within  the  meaning  of  the  Ontario  Assessment 
Act,  taxable  land.  By  interpretation  all  structures  and  fixtures 
placed  upon,  in,  over  or  affixed  to  any  public  place  or  water,  e.g., 
an  interprovincial  or  an  international  bridge  over  navigable  water, 
is  land  : Ontario  Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  2,  sub- 
sec. 7 (e);  Niagara  Falls  Suspension  Bridge  Co.  v.  Gardner  (1869), 
29  U.C.R.  194. 

Section  43  (2)  warrants  the  assessment  of  this  bridge,  so  far 
as  the  interest  therein  of  the  plaintiffs  is  concerned,  leaving  exempt 
the  title  and  property  of  the  Crown,  as  provided  by  sec.  35. 

Section  37*  of  the  Act  has  no  application  to  this  case,  for  here 
the  property,  though  over  a mile  in  length,  is  nothing  in  its  totality 
but  a bridge.  That  section  applies  only  to  a long  bridge  forming 
part  of  a toll  road.  It  matters  not  that  the  Bay  of  Quinte,  over 
which  the  bridge  passes,  is  navigable  water,  forming  in  law  a public 
highway;  this  bridge  gives  another  right  of  way  of  legalized  charac- 
ter, obtainable  upon  payment,  over  that  water,  without  inter- 
fering with  the  absolute  public  rights  of  passage  and  navigation. 
The  law  on  this  head  is  all  covered  by  Niagara  Falls  Park  and 
River  R.W . Co.  v.  Town  of  Niagara  (1899),  31  O.R.  29. 

The  situation  is  analogous  to  the  conjunction  of  a public  high- 
way on  land  with  a street  railway  running  thereon,  or  the  pipes 
of  a private  gas  company  laid  thereunder.  In  both  cases,  not- 
withstanding the  property  of  the  Crown  in  the  road,  taxes  are 
levied  in  respect  of  its  beneficial  user  by  the  private  proprietors. 
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* 37.  Plank,  gravel,  macadamized  or  other  toll  roads  not  owned  by  any 
municipal  corporation  shall  be  assessed  as  real  estate  in  the  municipality  in 
which  the  same  are  situate;  and  in  making  the  assessment  the  assessor  shall 
take  into  consideration  the  value  of  (1)  the  land  occupied  by  the  road,  (2) 
the  materials  employed  in  the  superstructure,  (3)  toll  houses,  buildings,  and 
gates  on  the  road,  (4)  quarries  and  gravel  pits  and  roads  to  and  from  such 
places,  and  used  in  connection  therewith;  but  this  section  shall  not  include 
bridges  100  feet  in  length  or  over,  and  the  approaches  thereto,  which  are  on 
or  along  such  toll  road  and  which  are  used  therewith. 
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The  bridge  is  assessable  as  to  the  half  within  the  defendants’ 
area  on  its  taxable  value  as  a whole,  with  the  proper  proportion- 
ment  of  the  amount  referable  to  the  structure  on  the  Ameliasburg 
side. 

The  action  should  stand  dismissed  with  costs. 


Township  The  plaintiffs  appealed  from  this  decision,  and  their  appeal 
Amelias-  was  heard  by  a Divisional  Court  composed  of  Meredith,  C.J.C.P., 
burg.  MacMahon  and  Teetzel,  JJ.,  on  the  12th  November,  1907. 

Boyd,  c.  E.  G.  Porter,  for  the  appellants.  The  land  is  vested  in  the 

Crown,  and  is  exempt.  The  bridge  is  used  and  operated  as  part 
of  the  public  highway — the  Bay  of  Quinte.  There  is  a statutory 
obligation  upon  the  plaintiffs  to  operate  it  so  that  the  public  right 
is  not  interfered  with.  The  plaintiffs  are  servants  of  or 
trustees  for  the  Crown,  operating  the  highway  for  the  Crown, 
and  the  bridge,  as  part  of  the  public  highway  so  operated,  is,  there- 
fore, exempt  from  taxation.  In  another  view,  this  is  a public 
road  or  way  (sec.  5,  cl.  5,  of  the  Assessment  Act),  notwithstanding 
that  tolls  are  collected  : Re  Hamilton  and  Township  of  Biddulph 
(1877),  13  U.C.L.J.  N.S.  18;  Struthers  v.  Town  of  Sudbury  (1900), 
27  A.R.  217.  In  any  event,  it  is  only  a franchise  or  license  that 
these  plaintiffs  have — it  is  not  ownership  : Consumers  Gas  Co.  of 
Toronto  v.  City  of  Toronto  (1897),  27  S.C.R.  453;  Quirt  v.  The 
Queen  (1891),  19  S.C.R.  510;  Ley  v.  Wright  (1877),  27  C.P.  522; 
Buffalo  and  Lake  Huron  R.W.  Co.  v.  Town  of  Goderich  (1861), 
21  U.C.R.  97;  The  King  v.  Mersey  and  Irwell  Navigation  Co.  (1829), 
9 B.  & C.  95;  Paris  and  New  York  Telegraph  Co.  v.  Penzance  Union 
(1884),  12  Q.B.D.  552.  This  bridge  is  over  100  feet  in  length, 
and  is  exempt  under  sec.  37. 

W.  S.  Morden,  for  the  defendants.  It  is  a misnomer  to  call 
this  a toll  road.  Section  37  has  no  application,  because,  if  you 
take  out  the  bridge  and  approaches,  there  is  no  toll  road  left. 
This  is  a bridge,  not  a road.  The  incorporating  Act  is  50  & 51 
Viet.  ch.  97  (D.)  “Toll  road”  has  a definite  meaning  : see  sec. 
38  of  the  Assessment  Act.  He  referred  to  In  re  Mud  Lake  Bridge 
(1906),  12  O.L.R.  159;  Niagara  Falls  Suspension  Bridge  Co.  v. 
Gardner,  29  U.C.R.  194;  In  re  London  Street  Railway  Company 
Assessment  (1900),  27  A.R.  83;  The  Queen  v.  Blackfriars  Bridge 
Co.  (1839),  9 A.  & E.  828;  International  Bridge  Co.  v.  Village  of 


ONTARIO  LAW  REPORTS. 


177 


xv.  J 


Bridgeburg  (1906),  12  O.L.R.  314;  Mayor,  etc.,  of  Essenden  v. 
Blackwood  (1877),  2 App.  Cas.  574;  Niagara  Falls  Park  and  River 
R.W.  Co.  v.  Town  of  Niagara,  31  O.R.  29;  Ottawa  Electric  Co.  v. 
City  of  Ottawa  (1906),  7 O.W.R.  481;  In  re  Queenston  Heights 
Bridge  Assessment  (1901),  1 O.L.R.  114;  Toronto  R.W.  Co.  v.  City 
of  Toronto,  [1904]  A.C.  809. 

Porter,  in  reply,  cited  Watt  v.  City  of  London  (1892),  19  A.R. 
675,  (1893),  22  S.C.R.  300. 

The  judgment  of  the  Court  was  delivered  at  the  conclusion  of 
the  argument  by  Meredith,  C.J.  : — This  case  has  been  very  fully 
and  ably  argued,  but  we  think  that  as  to  the  main  point  it  is  con- 
cluded by  authority  binding  upon  us,  and  that  nothing  would  be 
gained  by  reserving  judgment. 

The  action  is  brought  by  the  appellants,  who  were  assessed 
by  the  municipality  of  Ameliasburg  in  respect  of  that  portion  of 
a bridge — a toll  bridge  which  they  had  erected  across  the  waters 
of  the  Bay  of  Quinte — situate  within  the  township  of  Amelias- 
burg. They  have  paid  taxes  on  that  assessment,  and  now  sue 
to  recover  back  the  amount  paid,  alleging  that  the  bridge  was 
not  liable  to  taxation,  and  that  the  rate  was,  therefore,  wrongly 
imposed,  and  that  they  are  entitled  to  have  what  they  have  paid 
returned. 

The  bridge  was  erected,  as  I understand,  by  the  Bay  of  Quinte 
Bridge  Company,  which  was  incorporated  by  Dominion  Act  of 
1887,  50  & 51  Viet.  ch.  97.  By  that  Act  the  corporation  was 
created;  and  by  sec.  2 it  is  provided  that  “the  company  may 
build  and  complete  a bridge  across  the  Bay  of  Quinte  aforesaid 
from  the  points  aforesaid  for  ordinary  traffic  purposes  and  may 
erect  and  construct  toll  gates,  and  construct,  complete  and 
maintain  the  necessary  approaches  to  the  said  bridge,  and  may 
also  do  and  execute  all  such  other  matters  and  things  as  are 
necessary  to  properly  equip  and  maintain  the  said  bridge  in  a 
proper  and  efficient  manner,  and  for  the  said  purposes  may 
acquire,  purchase  and  hold  such  real  estate  as  is  requisite  for  all 
the  said  purposes.” 

Then  there  is  provision  that  the  company  should  not  com- 
mence the  bridge  until  the  plan  had  been  approved  by  the  Governor 
in  council  (sec.  3);  then  by  sec.  4 the  bridge  is  to  be  “provided 
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with  a draw  or  swing  so  constructed  as  to  leave  not  less  than  100 
feet  space  for  the  free  passage  of  vessels,  steamboats,  rafts  and 
other  water  craft,  which  draw  or  swing  shall,  at  all  times,  be 
worked  at  the  expense  of  the  company  so  as  not  to  hinder  or  delay 
unnecessarily  the  passage  of  any  such  vessels,  steamboats,  or 
rafts  or  water  craft;  and  during  the  season  of  navigation  the 
company  shall  maintain  from  sundown  to  sunrise  suitable  and 
proper  lights  upon  the  said  bridge  to  guide  vessels,  steamboats 
and  other  water  craft  approaching  the  draw  or  swing  thereof.” 

By  62  & 63  Viet.  ch.  95  (D.)  the  appellants  were  incorporated. 
It  appears  that  there  was  some  difficulty  about  their  purchasing 
the  rights  of  the  Bay  of  Quinte  Company,  and  the  Act  was  passed 
to  enable  that  to  be  done. 

The  Act  is  very  much  in  the  form  of  the  other  Act,  except 
that  sec.  7 provides  that  “the  company  may  acquire  the  bridge 
now  constructed  across  the  Bay  of  Quinte  from  a point  at  or  near 
the  city  of  Belleville,  in  the  county  of  Hastings,  to  a point  on  the 
opposite  shore  of  the  said  Bay  of  Quinte  in  the  township  of 
Ameliasburg,  in  the  county  of  Prince  Edward,  and  the  approaches 
thereto,  and  may  maintain,  use  and  operate  the  same  for  ordinary 
traffic  purposes,  and  may  construct  and  maintain  toll  gates  and 
other  necessary  buildings  in  connection  with  the  working  of  the 
said  bridge.” 

The  effect  of  this  legislation  undoubtedly  was,  in  my  judgment, 
to  confer  a perpetual  right  in  the  nature  of  an  easement  upon  the 
company  to  construct  and  maintain  the  bridge  across  the  navigable 
waters  of  the  Bay  of  Quinte. 

In  the  construction  of  it,  they  built  an  embankment  leading 
up  to  the  superstructure  crossing  the  waters,  part  of  which  is  said 
to  have  been  upon  private  property.  The  piers  which  supported 
the  superstructures  were  built  into  the  soil  below  the  waters  of 
the  bay,  and  it  seems  to  me  quite  clear  that  the  effect  was  at  least 
to  confer  upon  the  appellants  an  easement  in  the  soil  of  the  Crown 
in  perpetuity.  If  the  property  had  belonged  to  an  individual, 
and  a similar  right  had  been  conferred  by  deed,  it  would  undoubtedly 
have  conferred  that  easement,  if  indeed  it  be  not  a higher  right 
than  an  easement.  It  is  unnecessary  to  determine  whether  a 
right  in  the  portion  of  the  soil  occupied  and  an  easement  as  to  the 
rest  of  it,  or  an  easement  as  to  the  whole,  is  conferred:  it  is 
sufficient  for  the  purposes  of  this  case  if  it  is  an  easement. 
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Then  the  question  is,  what  is  the  effect  of  the  Assessment 
Act?  The  principle  of  the  Assessment  Act,  4 Edw.  VII.  ch.  23, 
is  embodied  in  the  section  (sec.  5)  which  provides  that  all  real 
property  shall  be  liable  to  taxation.  Now,  what  is  real  property? 
The  Assessment  Act,  sec.  2 (7),  contains  this  definition  : — 

“ ‘Land/  ‘Real  Property 7 and  ‘Real  Estate7  shall  include  : 

“ (a)  Land  covered  with  water; 

“ ( b ) All  trees  and  underwood  growing  upon  land; 

“ (c)  All  mines,  minerals,  gas,  oil,  salt,  quarries  and  fossils  in 
and  under  land ; 

“ (d)  All  buildings,  or  any  part  of  any  building,  and  all  struc- 
tures, machinery,  and  fixtures,  erected,  or  placed  upon,  in,  over, 
under,  or  affixed  to,  land; 

“ (e)  All  structures  and  fixtures  erected  or  placed  upon,  in, 
over,  under  or  affixed  to  any  highway,  road,  street,  land  or  public 
place  or  water;  but  not  the  rolling  stock  of  any  railway,  electric 
railway,  tramway  or  street  railway.77  ‘ 

This  bridge  was  clearly  constructed,  erected,  or  placed  upon, 
in,  over,  under,  or  affixed  to  a highway  or  water,  so  that  it  comes, 
within  the  very  words  of  the  definition. 

By  the  Consolidated  Municipal  Act,  1903,  in  sec.  2,  paragraph  8, 
it  is  provided  that  “Land,77  “Lands,77  “Real  Estate,77  “Real 
Property,77  shall  include  lands,  tenements,  and  hereditaments, 
and  any  interest  or  estate  therein,  or  right  or  easement  affecting 
the  same;77  and  by  a provision  of  the  Interpretation  Act,  R.S.O. 
1897,  ch.  1,  sec.  10  (I  have  not  the  present  Act  before  me,  but 
the  provision  is  the  same  in  it),  “the  interpretation  section  of 
the  Municipal  Act,  so  far  as  the  terms  defined  can  be  applied, 
shall  extend  to  all  enactments  relating  to  municipalities.77 

Therefore  we  have  the  words  “real  property77  including  an 
easement,  which  it  did  not,  as  was  held,  before  the  amendment 
was  introduced  containing  those  words,  and  we  have  the  structure 
over  water,  which  is  “real  property77  within  the  meaning  of  the 
interpretation  section  of  the  Assessment  Act. 

Then,  in  order  to  escape  this  burden  imposed  by  the  general 
provision  that  all  real  property  shall  be  liable  to  taxation,  it  is 
incumbent  upon  the  appellants  to  shew  that  the  bridge  comes 
within  one  or  other  of  the  exemptions  mentioned  in  the  Act. 

Mr.  Porter  argues,  in  the  first  place,  that  this  is  land  vested 
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in  the  Crown,  or  land  vested  in  some  person  in  trust  for  the  Crown, 
and  that  it  therefore  comes  within  the  first  exemption  contained 
in  the  Assessment  Act. 

It  is  to  be  noted  that  in  the  last  Assessment  Act  a change  was 
made  in  the  section  dealing  with  property  vested  in  the  Crown. 
The  former  Acts  provided  that  “all  property  77  vested  in  the  Crown 
should  be  exempted  from  taxation,  but  that  when  real  property 
of  the  Crown  was  occupied  by  others  thau  servants  of  the  Crown, 
the  interest  of  the  occupant  should  be  liable  to  taxation.  The 
language  now  is,  “the  interest  of  the  Crown  in  any  property/7  so 
that  it  leaves  the  interest  of  any  person  else  not  holding  for  the 
Crown,  or  in  trust  for  the  Crown,  liable  under  the  general  words 
of  the  statute. 

Mr.  Porter  further  argues — it  is  very  difficult  for  me  to  follow 
the  argument — that  the  appellants  are  agents  or  trustees  for  the 
Crown,  but  they  are  certainly  not  in  that  position.  They  have 
conferred  upon  them,  as  I have  already  pointed  out,  a right  in 
perpetuity  to  maintain  the  bridge,  a property  right  in  the  soil, 
and  a right,  subject  to  certain  conditions,  over  the  waters  of  the 
bay,  and  in  no  sense  can  they  be  said  to  be  trustees  for  the  Crown, 
within  the  meaning  of  the  exemption. 

Then  it  is  said  that  sec.  37  of  the  Assessment  Act  in  express 
terms  excludes  this  bridge  from  liability  to  assessment,  because 
it  is  a bridge  over  100  feet  in  length. 

I adopt  entirely  the  view  of  the  learned  Chancellor,  which  is 
expressed  in  these  words  : — 

“Section  37  of  the  Act  has  no  application  to  this  case,  for  here 
the  property,  though  over  a mile  in  length,  is  nothing  in  its  totality 
but  a bridge.  That  section  applies  only  to  a long  bridge  forming 
part  of  a toll  road.  It  matters  not  that  the  Bay  of  Quinte,  over 
which  the  bridge  passes,  is  navigable  water,  forming  in  law  a 
public  highway;  this  bridge  gives  another  right  of  way  of  legalized 
character,  obtainable  upon  payment,  over  that  water,  without 
interfering  with  the  absolute  public  rights  of  passage  and  naviga- 
tion.77  The  only  word  that  I do  not  adopt  is  the  word  “long;77 
I do  not  think  that  it  is  necessary  that  the  bridge  should  be  long, 
and  I do  not  think  that  the  Chancellor  so  intended. 

The  next  question  is  : Is  the  bridge  exempt  from  taxation 
because  it  is  a public  road  or  way  within  the  meaning  of  the  5th 
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paragraph  of  sec.  5 of  the  Assessment  Act?  It  is  unnecessary 
for  us,  I think,  to  discuss  that  phase  of  the  case,  or  enter  into  an 
elaborate  inquiry  as  to  the  meaning  of  the  paragraph,  because 
there  are  three  decided  cases  binding  upon  us  which  are  fatal  to 
the  appellants'  case,  so  far  as  it  depends  upon  exemption  under 
that  section. 

The  first  case  arose  in  1869,  Niagara  Falls  Suspension  Bridge 
Co.  v.  Gardner,  29  U.C.R.  194.  The  same  provision  exempting  a 
public  road  and  way  existed  in  the  Assessment  Act  then  in  force 
&s  in  the  Act  now  in  force.  The  bridge  there  was  a suspension 
bridge  hung  from  buttresses  erected  upon  soil  upon  the  Canadian 
and  United  States  sides  respectively  of  the  Niagara  river.  The 
water  between  was  a river  under  the  jurisdiction  and  control  of 
the  Parliament  of  Canada,  just  as  the  Bay  of  Quinte  in  this  case 
is.  The  Court  was  of  opinion  that  so  much  of  the  bridge  as  was 
within  the  county  of  Welland  was  liable  to  assessment  as  real 
estate. 

In  In  re  Queenston  Heights  Bridge  Assessment  (also  the  case  of 
a bridge  over  the  same  river),  1 O.L.R.  114,  it  was  determined 
that  there  was  a right  to  assess  the  bridge;  the  only  question  in 
dispute  there  being  as  to  the  principle  upon  which  the  assessment 
should  be  made. 

The  third  case  is  International  Bridge  Co.  v.  Village  of  Bridge- 
burg,  12  O.L.R.  314.  That  also  was  a bridge  over  the  Niagara 
river,  similar  in  character  to  the  bridge  in  question  here,  a toll 
bridge,  a bridge  for  foot  passengers  and  for  vehicular  traffic;  and 
it  was  held  that  it  was  liable  to  assessment. 

If  it  had  been  a sufficient  answer  to  say  that  the  bridge  was 
a public  way,  and  therefore  exempt,  these  decisions  could  not 
have  been  come  to,  and,  as  I have  said,  it  seems  to  me  that  they 
are  conclusive  upon  this,  the  most  debatable  point  apart  from 
authority  in  the  case,  and  therefore  the  appellants'  case  fails  and 
must  be  dismissed. 

[A  motion  by  the  plaintiffs  for  leave  to  appeal  from  this  decision  to  the 
Court  of  Appeal  was  refused  by  Moss,  C.J.O.,  on  the  16th  December,  1907.] 
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[DIVISIONAL  COURT.] 

Rex  v.  Lowery. 

Habeas  Corpus — Discharge  of  Prisoner — Condition  of  Not  Bringing  Action 
Against  Magistrate — Inability  to  Impose. 

Where  a prisoner  is  entitled  to  his  discharge,  under  a writ  of  habeas  corpus,  by- 
reason  of  no  offence  being  disclosed  in  the  material  under  which  he  was 
committed,  such  discharge  cannot  be  made  conditional  on  no  action  being 
brought  against  the  magistrate,  or  other  person  in  respect  of  the  conviction, 
or  anything  done  thereunder. 

This  was  an  appeal  from  the  order  of  Falconbridge,  C.J.K.B.,  in 
Chambers,  which  made  it  a term  of  the  discharge  of  the  defendant 
from  custody  on  habeas  corpus,  that  no  action  should  be  brought 
against  the  magistrate  or  other  person  in  respect  of  the  conviction 
or  anything  done  thereunder. 

On  November  4th,  1907,  the  appeal  was  heard  before  a Divi- 
sional Court  composed  of  Boyd,  C.,  Magee,  and  Mabee,  JJ. 

D.  0.  Cameron,  for  the  appellant.  There  was  no  power  to 
make  the  order  of  protection.  There  is  no  such  power  at  com- 
mon law.  This  has  been  laid  down  in  the  Nova  Scotia  and 
New  Brunswick  Courts  and  in  those  States  of  the  United  States 
of  America  where  the  principles  of  the  common  law  of  England 
have  been  adopted:  Amer.  & Eng.  Encyl.  of  Law,  2nd  ed.  vol. 

15,  p.  209,  where  the  cases  are  collected.  No  power  is  conferred 
by  sec.  11  of  the  R.S.O.  1897,  ch.  88,  which  provides  that  the 
Court  may  order  that  no  action  for  trespass  shall  be  brought 
against  the  magistrate  who  made  the  conviction,  for  this  is 
limited  to  orders  made  on  motions  to  quash  convictions,  and 
sec.  1131  of  the  Criminal  Code,  R.S.C.  1906,  ch.  146,  is  also  so 
limited.  This  was  an  interference  with  the  prisoner's  civil  rights. 

J . R.  Cartwright,  K.C.,  for  the  respondent.  There  is  no  appeal 
here.  The  appeal  if  at  all  should  have  been  to  the  Court  of 
Appeal:  Regina  v.  McAulay  (1887),  14  O.R.  659.  There  was 
jurisdiction  to  make  the  order:  Rex  v.  Robinson  (1907),  14 
O.L.R.  523:  Rex  v.  Horton  (1897),  3 Can.  Crim.  Cas.  84. 


November  5.  Boyd,  C.: — Lowery  was  discharged  under  habeas 
corpus,  because  no  offence  was  disclosed  in  the  papers  under  which 
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he  was  committed,  and  the  judge  also  ordered  that  he  should  bring 
no  action  against  the  magistrate  or  other  person  in  respect  of  the 
conviction. 

Everything  was  of  the  most  informal  character,  and  no  convic- 
tion was  drawn  up  and  never  was  quashed.  Upon  the  material  he 
was  not  charged  with  any  criminal  offence,  but  only  with  taking  a 
horse,  and  he  was  put  in  prison  because  he  had  “committed  a 
breach  of  the  law.” 

He  was  entitled,  as  of  right,  to  be  discharged  without  any  con- 
dition as  to  not  bringing  an  action  because  of  illegal  detention. 

There  is  no  provision  of  law  enabling  the  Judge  who  discharges 
ex  debito  justitice,  upon  habeas  corpus,  to  protect  the  magistrate 
from  action.  This  was  a direction  depriving  the  prisoner  of  his 
civil  right.  Indeed,  so  far  as  appears,  he  might  have  brought  an 
action  for  illegal  imprisonment  without  any  application  for  a 
habeas  corpus. 

The  rule  is  laid  down  in  a work  of  authority  that  the  court  has 
no  power  to  impose  conditions  when  the  discharge  is  ex  debito 
justitia.  See  Paley  on  Convictions,  8th  ed.  p.  480,  note,  and  Re- 
gina v.  Downey  (1845),  7 Q.B.  283,  where  the  Lord  Chief  Justice 
says  where  the  court  is  bound  to  grant  a discharge  it  can  impose 
no  terms. 

The  provisions  as  to  protecting  magistrates,  found  in  the  Criminal 
Code,  and  in  the  Ontario  Statute,  which  were  referred  to  on  the 
argument,  do  not  apply  to  habeas  corpus  where  everything  is  left 
as  it  stands  when  the  prisoner  is  discharged. 

As  the  case  is  shaped  the  proceedings  appear  to  be  of  a civil,  and 
not  of  a criminal  character,  and  the  particular  direction  complained 
of  is  one  relating  to  civil  rights,  and  I think  we  have  jurisdiction  to 
declare  that  the  term  of  the  order  of  discharge  complained  of  is 
nugatory.  No  costs. 

Magee  and  Mabee,  JJ.,  concurred. 

G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

Hamilton  Steamboat  Co.  v.  Mackay. 

Appeal — Supreme  Court  of  Canada — Extending  Time  for  Appealing — Leave  to 
Appeal — Necessity  for — Powers  of  Court  of  Appeal. 

Time  for  allowing  appeal  extended,  and  the  security  approved  of  and  allowed, 
under  sec.  71  of  the  Supreme  Court  Act,  R.S.C.  1906,  ch.  139,  although  this 
might  have  been  done  by  a single  Judge  of  this  Court,  since  the  failure  to 
apply  within  the  proper  time,  under  sec.  69,  arose  from  the  impression  that 
leave  to  appeal  was  necessary,  and  no  court  was  sitting  during  that  time 
to  which  the  application  for  leave  could  have  been  made.  Also  leave  to 
appeal  granted,  if  necessary,  valeat  quantum,  under  sec.  48  (e)  of  the  Supreme 
Court  Act. 

This  was  a motion  by  the  defendant  for  the  allowance  of  an 
appeal,  made,  under  the  circumstances  mentioned  in  the  judgment.' 

The  motion  was  argued  before  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A.,  on  September  17,  1907. 

G.  F.  Shepley,  K.C.,  for  the  defendant. 

J.  Dickson,  for  the  plaintiffs. 

September  23.  Osler,  J.A.: — Under  all  the  circumstances  I 
think  we  may  act  upon  sec.  71  of  the  Supreme  Court  Act,  R.S.C. 
1906,  ch.  139,  and  extend  the  time  for  allowing  and  allow  the 
appeal,  i.e.,  approve  of  and  allow  the  security  proposed  to  be  given: 
Vaughan  v.  Richardson  (1890),  17  S.C.R.  703.  This  might  have 
been  done  by  a Judge  of  this  Court,  but  the  delay  in  procuring  it  to 
be  done  during  the  proper  time — 60  days  from  the  pronouncing  of 
the  judgment  complained  of  (sec.  69) — would  seem  to  have  arisen 
from  the  impression — probably  a mistaken  one — that  leave  to  appeal 
was  necessary,  and  no  court  was  sitting  during  that  time  to  which 
the  application  for  leave  could  have  been  made.  Inasmuch  as  we 
are  now  forwarding  the  appeal  by  extending  the  time  for  allowance, 
I think  that  if  we  are  of  opinion  that  the  case  is  one  in  which  leave 
to  appeal,  if  necessary,  should  be  granted  under  sec.  48  (e)  of  the 
Supreme  Court  Act,  we  should  also  now  give  leave  valeat  quantum , 
and  so  save  the  parties  from  the  delay  and  costs  of  a possible  motion 
before  the  Supreme  Court  to  quash  the  appeal  for  want  of  such  leave. 

The  appellants  should,  of  course,  undertake  to  expedite  the 
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appeal,  and  the  costs  of  this  motion  should  be  costs  in  the  cause  to 
the  respondent. 

Moss,  C.J.O.,  and  Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.: — The  only  reason  or  excuse  given  for  the  delay, 
owing  to  which  the  applicant  is  obliged  to  seek  the  indulgence  of 
the  Court,  is  the  coming  on  of  the  long  vacation  within  a few  days 
after  the  judgment,  sought  to  be  appealed  against,  was  pronounced. 

If  special  leave  to  appeal  were  needed  by  the  applicant,  that 
circumstance  would  alone  no  doubt  be  a reason  for  the  application 
not  having  been  sooner  made,  for  that  application  must  be  made  to 
this  Court  or  to  the  Supreme  Court  of  Canada,  neither  of  which  has 
been  sitting  in  the  meantime. 

But  is  it  a case  requiring  leave?  The  substantial  thing  in  dispute 
is  a part  of  the  defendant’s  right  of  access  from  his  lands  to  a high- 
way. Can  it  be  considered  that  such  a right  is  not  an  interest  in 
real  estate,  or  that  the  title  to  it  is  not  in  question? 

That  question,  if  there  be  any  real  doubt  about  it,  ought  to  be 
considered  in  the  Supreme  Court,  not  here ; and  special  leave  ought 
not  to  be  given  by  this  Court  if  there  be  a right  to  appeal  without  it; 
it  is  only  where  there  is  not  the  right  that  there  is  power  to  give 
leave. 

And  there  is  no  good  reason  why  the  preliminary  steps  in  the 
appeal  should  not  have  been  taken,  even  if  the  right  to  appeal  were 
thought  to  have  been  in  doubt.  It  looks  very  much  as  if  the  in- 
tention formed,  to  appeal,  were  a belated  one. 

The  power  of  this  Court  to  extend  the  time  for  appealing  is  con- 
tained in  sec.  71  of  the  Supreme  Court  Act,  which  is  in  these  words: 

“71.  Notwithstanding  anything  herein  contained  the  Court 
proposed  to  be  appealed  from,  or  any  Judge  thereof,  may,  under 
special  circumstances  allow  an  appeal,  although  the  same  is  not 
brought  within  the  time  hereinbefore  prescribed  in  that  behalf. 

“ 2 . In  such  case,  the  Court  or  Judge  shall  impose  such  terms 
as  to  security  or  otherwise  as  seems  proper  under  the  circum- 
stances. 

“3.  The  provisions  of  this  section  • shall  not  apply  to  any 
appeal  in  the  case  of  an  election  petition.” 

That  section  therefore  gives  to  this  Court,  or  to  a Judge  thereof, 
power,  under  special  circumstances,  to  allow  an  appeal  in  this  case 
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although  it  was  not  brought  within  the  prescribed  time — sixty  days 
from  the  signing  or  entry  or  pronouncing  of  the  judgment  appealed 
from:  sec.  69.  That  is,  the  section  thus  permits  the  time  to  be 
enlarged. 

Then  are  there  any  special  circumstances,  for  upon  special  cir- 
cumstances the  power  of  this  Court  depends? 

The  practice  upon  appeals  from  the  Courts  of  this  Province  to 
the  Supreme  Court  of  Canada  does  not  seem  to  have  been  as  thor- 
oughly understood  as  it  might,  and  ought  to,  have  been,  but  it  is  to 
be  hoped  will  soon  be,  with  the  aid  of  the  new  Revised  Statutes  and 
new  rules  of  practice  in  that  Court;  the  belief,  apparently  enter- 
tained by  both  parties,  as  to  the  need  for  leave,  existed,  and,  if  well 
founded,  excused  the  delaying  in  applying  for  such  leave;  and  the 
case  is  one  of  much  moment  to  the  parties,  involving  rights  far  ex- 
ceeding in  value  the  amount  which  in  some  other  cases  gives  a right 
of  appeal.  Nothing,  apparently,  has  been  lost  by  the  delay. 
Special  circumstances  may  not  be  very  great,  indeed  they  may  be 
very  small,  but  they  are  enough,  I think,  to  confer  jurisdiction: 
and,  under  all  the  circumstances,  I would  extend  the  time  on  the 
terms  of  payment  of  costs  of  the  motion,  undertaking  to  speed  the 
appeal  and  to  abide  by  the  judgment  in  question  whilst  the  appeal 
is  pending,  but  would  make  no  order  now  giving  leave  to  appeal, 
which  may  not  be  necessary,  and  which  if  unnecessary  ought  not 
to  be  given. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 
Parker  v.  Tain  et  al. 


Trusts  and  Trustees — Ejectment — Counterclaim  to  Enforce  Trust  and  to  Set  aside 
Conveyance  as  Fraudulent — Statute  of  Frauds — Pleading — Creditors — Im- 
proper Joinder  of  Causes  of  Counterclaim — Amendment — Election. 

The  plaintiff  sought  to  recover  possession  of  land;  and  the  defendant,  by  way 
of  counterclaim  against  the  plaintiff  and  the  plaintiff’s  grantor  (her  son), 
alleged  that  the  latter  held  and  conveyed  the  land  subject  to  a trust  in  her 
(the  defendant’s)  favour;  and  also  that  his  conveyance  to  the  plaintiff  was 
voluntary  and  without  consideration  and  made  for  the  express  purpose  of 
defeating  and  delaying  the  defendant  and  the  other  creditors  of  the  son,  and 
was  fraudulent  and  void;  but  the  defendant  did  not  directly  allege  that  she 
was  a creditor,  nor  did  she  state  that  she  counterclaimed  on  behalf  of  all 
creditors: — 

Held , that,  the  trust,  if  there  was  any,  resting  in  parol,  there  was  nothing  to 
take  the  case  out  of  the  Statute  of  Frauds,  and  it  necessarily  failed. 

Held,  also,  that  if  a counterclaim  could  be  asserted  on  behalf  of  the  defendant 
and  all  other  creditors  of  the  grantor,  the  two  claims  could  not  be  joined  in 
one  action  or  counterclaim;  and  leave  to  amend  should  not  be  given  to 
enable  the  defendant  to  abandon  the  claim  to  enforce  the  trust,  and  proceed 
upon  the  other  claim  on  behalf  of  all  creditors;  but  the  dismissal  of  the 
action  should  be  without  prejudice  to  any  action  which  the  defendant  might 
bring  to  set  aside  the  conveyance. 

Judgment  of  Boyd,  C.,  affirmed. 

Action  begun  on  the  29th  December,  1906,  by  Agnes  Parker 
against  Charles  F.  Tain  and  Minnie  A.  Henders  to  recover  possession 
of  a house  and  lot  in  the  city  of  Toronto  and  for  mesne  profits  and  an 
injunction. 

The  plaintiff  by  her  statement  of  claim  alleged  that  on  the  24th 
June,  1905,  she  purchased  from  her  son,  Hugh  Parker,  the  house 
and  premises  in  question,  and  paid  therefor  $1,000,  in  addition  to 
assuming  two  registered  mortgages  against  the  same,  and  received 
a conveyance  thereof  from  her  son,  dated  the  24th  June,  1905, 
which  was  duly  registered,  and  thereupon  became  entitled  to  pos- 
session; that  the  house  in  question  had  theretofore  been  used  as  a 
rooming  house,  and  was  occupied  by  various  tenants;  that,  shortly 
after  the  purchase  by  the  plaintiff,  the  defendants  conspired  to- 
gether to  obtain  possession  of  the  property,  and  incited  and  procured 
the  occupants  to  move  out,  which  they  accordingly  did  during  the 
summer  of  1905,  and  since  that  time,  and  the  defendants  thereupon 
contrived  to  get  possession  and  wrongfully  entered  into  possession 
and  refused  to  give  up  possession  to  the  plaintiff. 

The  defendants  delivered  a joint  statement  of  defence,  in  which 
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the  defendant  Henders  alleged  that  she,  and  not  the  plaintiff,  was- 
the  owner  of  the  house  and  premises  in  question;  that  the  said  house 
and  premises  were  given  her,  in  consideration  of  marriage  or  of  in- 
tended marriage,  by  Hugh  Parker,  to  whom  she  was  engaged  to  be 
married,  and  with  whom  she  subsequently  occupied  the  house, 
living  with  him  as  his  wife;  that  Hugh  Parker  persuaded  her  to 
assume  the  status  of  marriage  with  her  without  the  actual  perform- 
ance of  the  marriage  ceremony,  but  obtained  a marriage  license 
and  forged  a marriage  certificate  for  the  purpose  of  representing  to 
her  parents  and  to  the  public  that  he  had  been  married  to  her,  and 
placed  her  in  possession  thereof,  and  she  had  ever  since  remained  in 
possession  and  in  receipt  of  the  rents  and  profits;  that  Hugh  Parker 
procured  a deed  of  the  property  in  his  own  name,  but  under  the 
promise  and  agreement  with  her  and  her  father  that  it  should  be 
her  property,  and  he  was  a trustee  thereof  for  her;  that  the  plaintiff 
had  full  knowledge  of  all  the  circumstances  and  of  the  defendant 
Henders’s  possession,  and  the  plaintiff  herself  conspired  with  her 
son  to  have  a conveyance  made  to  herself,  and  the  conveyance  is  a 
colourable  transaction  and  is  not  bond  fide,  and  should  be  declared 
fraudulent  and  void  as  against  the  defendant  Henders;  that  the 
defendant  Tain  became  the  tenant  of  the  premises  on  the  16th  July, 
1906,  and  had  paid  the  rent  to  the  defendant  Henders,  and  claimed 
no  interest  other  than  as  tenant  to  her;  and  the  defendants  denied 
the  conspiracy  alleged. 

The  plaintiff  by  her  reply  denied  that  any  gift  or  transfer  of 
possession  was  made  by  Hugh  Parker  to  the  defendant  Henders; 
alleged  that,  if  any  gift  or  transfer  was  made,  it  was  without  the 
knowledge  of  the  plaintiff,  and  the  plaintiff  purchased  the  property 
and  received  a conveyance  thereof  without  notice  thereof,  and  she 
claimed  the  benefit  of  the  Registry  Act;  that  the  alleged  claim  or 
interest  of  the  defendant  Henders  was  not  registered,  and  was  invalid 
as  against  the  registered  deed  to  the  plaintiff;  that  at  the  time  of 
the  plaintiff’s  purchase  and  of  the  execution  and  registration  of  the 
conveyance  to  her,  Hugh  Parker  was  in  possession;  that  if  any  gift 
was  made  by  Hugh  Parker  to  the  defendant  Henders,  it  was  not  for 
good  or  valuable  consideration,  but  was  subject  to  be  revoked  and 
determined  at  the  will  or  pleasure  of  Hugh  Parker,  and  was  void  as 
against  the  plaintiff  by  27  Eliz.  ch.  4,  sec.  4,  and  R.S.O.  1897,  ch. 
334,  sec.  8;  that  the  alleged  gift  or  transfer  by  Hugh  Parker  to  the 
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defendant  Henders  was  not  put  in  writing  and  signed  by  him  or 
by  his  agent,  and  it  could  have  no  greater  effect  than  to  create  a 
tenancy  at  will,  and  was  void  under  the  Statute  of  Frauds;  that  no 
trust  was  made  or  created  by  Hugh  Parker  in  favour  of  the  defendant 
Henders,  but,  if  any  trust  was  declared  or  made,  the  declaration 
was  not  in  writing  signed  by  him  or  by  the  plaintiff,  and  the  same 
was  void  under  the  Statute  of  Frauds;  and  that  if  any  such  agree- 
ment, gift,  or  promise  was  made  by  Hugh  Parker,  it  was  for  an 
illegal  and  invalid  consideration  and  was  against  good  morals,  and 
void. 

The  defendant  Henders  also  delivered  a counterclaim  against 
the  plaintiff  and  Hugh  Parker  (as  defendants  by  counterclaim),  in 
which  she  repeated  the  allegations  contained  in  her  statement  of 
defence,  and  alleged  that  the  conveyance  by  Hugh  Parker  to  the 
plaintiff  was  voluntary  and  without  good  or  valuable  consideration, 
and  was  made  for  the  express  purpose  of  defeating  and  delaying 
the  claims  of  the  defendant  Henders  and  the  other  creditors  of 
Hugh  Parker,  and  was  fraudulent  and  void;  that  the  lands  were 
purchased  by  the  defendant  Henders  and  Hugh  Parker,  and  a con- 
veyance thereof  taken  by  him  in  his  name  as  trustee  for  her,  and 
afterwards  he,  without  her  knowledge  and  consent,  made  the  con- 
veyance to  the  plaintiff,  who  took  the  same  with  full  knowledge  of 
the  fact  that  the  lands  belonged  to  the  defendant  Henders,  and  that 
Hugh  Parker  was  a trustee  as  aforesaid;  that  from  the  time  the 
lands  were  purchased  by  the  defendant  Henders  and  Hugh  Parker 
she  took  possession  thereof  as  owner,  and  had  ever  since  continued 
and  still  was  in  possession. 

The  prayer  of  the  counterclaim  was  for  a declaration  that  the 
defendant  Henders  was  the  owner  of  the  lands,  an  order  directing 
the  plaintiff  to  convey  or  a vesting  order,  costs,  and  general  relief. 

The  plaintiff  and  Hugh  Parker  (defendants  by  counterclaim) 
delivered  a joint  defence  to  the  counterclaim,  in  which  they  denied 
the  allegations  thereof;  denied  fraud;  alleged  that  the  defendant 
Henders  well  knew  of  the  transfer  and  conveyance  by  Hugh  Parker 
to  the  plaintiff,  at  or  about  the  time  when  it  was  made,  and  assented 
thereto,  and  promised  and  agreed  with  them  that  she  would  vacate 
the  premises  of  which  she  had  assumed  to  hold  possession,  and 
further,  under  the  direction  of  Hugh  Parker,  acting  for  the  plaintiff, 
delivered  to  the  mortgagee  of  the  lands  certain  moneys  of  the  plain- 


D.C. 

1907 

Parker 

v. 

Tain. 


14 — VOL.  xv.  O.LR. 


190 


ONTARIO  LAW  REPORTS. 


D.C. 

1907 

Parker 

v. 

Tain. 


[VOL. 


tiff,  to  be  applied  upon  the  mortgage  indebtedness,  and  took  the 
receipts  therefor  in  the  name  of  the  plaintiff,  and  delivered  them  to 
her  or  to  Hugh  Parker  for  her,  and  that  defendant  Henders  was 
thereby  estopped  from  bringing  this  counterclaim. 


The  action  and  counterclaim  were  tried  before  Boyd,  C.,  without 
a jury,  at  Toronto,  on  the  10th,  11th,  and  12th  May,  1907. 

J.  Tremeear,  for  the  plaintiff  and  defendants  by  counter- 
claim. 

W.  Proudfoot,  K.C.,  for  the  defendant  Henders. 

W.  H.  Grant,  for  the  defendant  Tain. 


May  22.  Boyd,  C.: — This  litigation  is  of  most  lamentable  char- 
acter, deplorable  in  every  aspect.  Nothing  can  be  done  in  the  way 
of  legal  relief  for  the  most  suffering  litigant — nor  do  I see  any  way 
in  which  the  Court  can  work  out  satisfactory  results.  The  claim  of 
the  girl  who  was  betrayed,  beguiled,  and  deserted,  to  be  declared 
the  owner  of  the  house  as  against  her  betrayer  and  his  mother, 
cannot  be  established,  in  view  of  the  Statute  of  Frauds.  There  is 
no  writing  whereon  to  base  a trust,  and  the  conveyance  to  the 
mother,  even  if  voluntary,  would  oust  that  claim.  On  the  other 
hand,  I do  not  see  my  way  clear  to  hold  that  the  deed  to  the  mother 
was  of  an  entirely  voluntary  character:  I am  inclined  to  think  that 
some  money  passed;  how  much  is  in  doubt;  but  the  onus  is  on  the 
girl  to  establish  fraud  as  against  creditors.  The  transfer  to  the 
mother  does  not  appear  to  have  been  to  protect  the  property  as 
against  the  son’s  creditors — none  are  shewn  to  have  existed  at  the 
date  of  the  deed.  The  transaction  was  rather  to  propitiate  the 
mother,  and  get  rid  of  the  importunity  of  the  betrayed  girl,  who  had 
become  distasteful  to  the  author  of  all  this  misery.  The  man  was 
acting  with  double  intent — to  make  his  mother  safe  and  satisfied, 
and  to  keep  the  girl  quiet  by  letting  her  enjoy  the  possession  and 
rents  of  the  house.  I do  not  think  she  should  be  called  upon  to 
give  an  account  of  them,  as  she  has  disbursed  much  out  of  them, 
and  has  also  turned  her  personal  service  and  labour  into  money  for 
the  payment  of  the  mortgage  and  the  improvement  of  the  house. 
She  cannot  longer  keep  possession,  and  must  now  give  way  to  the 
legal  title  of  the  mother.  Judgment  will  be  for  delivery  of  possession 
by  the  defendant  Henders,  and  the  defendant  Tain  must  henceforth 
pay  rent  of  that  part  of  the  house  he  holds  under  the  lease  sanctioned 
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by  Hugh  Parker,  to  the  plaintiff,  Mrs.  Parker,  and  yield  up  possession 
of  the  rooms  not  included  in  that  lease. 

The  judgment  will  be  without  costs  to  any  one,  unless  the  mother 
wishes  to  claim  her  costs  against  the  son,  who  is  responsible  for  all 
the  mischief  of  this  unsatisfactory  litigation. 

i 

The  defendant  Minnie  A.  Henders  appealed  from  this  judgment, 
and  her  appeal  was  heard  by  a Divisional  Court  composed  of  Mere- 
dith, C.J.C.P.,  MacMahon  and  Anglin,  JJ.,  on  the  11th  November, 
1907. 

W.  Proudfoot,  K.C.,  for  the  appellant,  contended  that  the  evi- 
dence was  sufficient  to  establish  the  trust,  or,  if  not,  that  the  claim 
to  set  aside  the  conveyance  as  fraudulent  and  void  as  against  the 
appellant  and  all  creditors  of  Hugh  Parker  should  be  allowed  upon 
the  evidence,  and,  if  the  latter  claim  were  not  properly  pleaded, 
leave  to  amend  so  as  to  set  it  up  on  behalf  of  all  creditors  should  be 
given,  and  the  appellant  be  permitted  to  abandon  the  other  claim. 

W.  J . Tremeear,  for  the  plaintiff  and  defendants  by  counterclaim, 
was  not  called  upon. 
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The  judgment  of  the  Court  was  delivered  by  Meredith,  C.J.: — 
The  plaintiff  sued  to  recover  possession  of  the  land  in  question,  and 
the  appellant  counterclaimed  setting  up  that  the  grantor  of  the 
plaintiff,  who  was  her  son,  was  trustee  of  the  land  for,  and 
that  the  plaintiff  obtained  the  conveyance  with  notice  of  the 
trust,  and  in  fraud  of,  the  appellant,  and  alleging  that  the 
transaction  was  colourable,  but  without  any  allegation  that  the 
appellant  is  a creditor,  and  without  bringing  the  counterclaim,  if 
indeed  it  could  be  brought,  on  behalf  of  herself  and  all  other  creditors 
of  the  grantor,  she  alleges  that  the  transaction  is  fraudulent  as 
against  creditors;  and  it  may  be  said  that  the  pleading  probably 
indicates  that  she  seeks  to  have  the  conveyance  set  aside  as  fraudu- 
lent. 

With  regard  to  the  first  point,  the  Statute  of  Frauds  is  pleaded, 
and  that  is  a complete  answer  to  the  appellant’s  claim.  The  trust, 
if  there  was  any — we  express  no  opinion  upon  the  facts — was  one 
resting  in  parol,  and,  there  being  nothing  to  take  the  case  out  of  the 
provisions  of  the  statute,  the  Chancellor  rightly  held  that  the  first 
branch  of  the  appellant’s  case  failed. 
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With  regard  to  the  second  branch,  for  reasons  which  I have  in- 
dicated already,  no  case  is  made  upon  the  pleading  for  setting  aside 
the  transaction  as  fraudulent  against  the  creditors  of  the  grantor; 
as  I have  said,  it  is  not  even  alleged  that  the  appellant  is  a creditor, 
and  the  counterclaim  is  not  on  behalf  of  all  creditors. 

Even  assuming  that  the  appellant  would  be  entitled  to  counter- 
claim in  the  same  way  as  a plaintiff  would  sue,  the  Rules  shew  that 
a plaintiff  is  prevented  from  setting  up  two  distinct  causes  of  action, 
unless  they  arise  out  of  the  same  transaction.  For  that,  Stroud  v. 
Lawson,  [1898]  2 Q.B.  44,  may  be  cited;  and  there  are  other  cases 
to  the  same  effect. 

The  appellant  asks  that  leave  should  be  given  to  amend;  but, 
admittedly,  if  she  amended,  it  would  be  for  the  purpose  of  electing 
to  abandon  the  other  cause  of  action  and  proceeding  upon  the  claim 
to  set  aside  the  transaction  as  fraudulent  as  against  creditors.  We 
think  that  leave  to  amend  should  not  be  given  in  such  circumstances, 
but  that  the  appellant  should  be  left  to  bring  her  action,  if  she  so 
desires,  to  set  aside  the  transaction  as  fraudulent  as  against  creditors. 

The  result  is  that  the  appeal  will  be  dismissed  with  costs;  but 
a provision  may  be  inserted  in  the  judgment  that  it  is  to  be  without 
prejudice  to  any  action  which  the  appellant  may  be  advised  to  bring 
to  set  aside  the  conveyance  by  the  grantor  to  the  plaintiff  as 
fraudulent  against  creditors. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

McCann  v.  Martin. 

Chattel  Mortgage — Renewal — Time  of  Filing — Computation  of  Year — Validity — 
R.S.O..  1897,  ch.  148,  sec.  18. 

In  computing  the  year  within  which  the  renewal  of  a chattel  mortgage  must  be 
filed  under  sec.  18  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O 
1897,  ch.  148,  the  day  on  which  the  mortgage  was  filed  is  to  be  excluded. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  of  Mac- 
Mahon,  J.?  argued  on  October  29th,  1907,  before  Mulock,  C.J.Ex.D., 
and  Anglin  and  Clute,  JJ. 

W.  R.  Smyth , for  the  plaintiff. 

A.  Abbott,  for  the  defendant. 

The  facts  are  stated  in  the  judgments. 

October  30.  Mulock,  C.J.: — This  is  an  appeal  from  the  judg- 
ment of  MacMahon,  J.,  and  the  only  question  for  our  determination 
is  whether  the  chattel  mortgage  in  question  was  renewed  within 
the  time  fixed  by  sec.  18  of  the  Chattel  Mortgages  and  Bills  of  Sale 
Act  in  order  to  its  continuing  valid  as  against  the  creditors  of  the 
mortgagor. 

The  mortgage  was  filed  on  the  26th  of  April,  1904,  at  the  hour 
of  10  a.m.,  and  the  renewal  was  filed  on  the  26th  of  April,  1905,  at 
the  hour  of  10  a.m.  Section  18  declares  that  every  mortgage,  etc., 
shall  cease  to  be  valid  as  against  creditors  “ after  the  expiration  of 
one  year  from  the  day  of  the  filing  thereof  unless’7  a renewal  be  filed 
“ within  thirty  days  next  preceding  the  expiration  of  the  said  term 
of  one  year,”  etc.  Or  putting  it  affirmatively,  it  shall  continue 
valid  if  renewed  within  thirty  days  before  the  expiration  of  one  year 
from  the  “day”  of  its  filing.  It  was  filed  on  the  26th  day  of  April, 
1904  (the  particular  moment  is  for  the  purpose  of  this  question 
immaterial),  and  a year  from  that  day,  that  is,  from  the  last  moment 
of  that  day,  would  not  expire  until  the  last  moment  of  the  26th  day 
of  April,  1905.  Thus  the  “said  term  of  one  year  within  which  the 
mortgage  might  be  renewed”  had  not  expired  when  on  the  26th 
day  of  April,  1905,  the  renewal  was  filed,  and  therefore  the  mortgage 
continued  valid  as  against  the  creditors  and  this  appeal  should  be 
dismissed  with  costs. 
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Anglin,  J.: — The  plaintiff  appeals  from  the  judgment  of 
MacMahon,  J.,  holding,  inter  alia,  that  a chattel  mortgage  filed  in 
the  office  of  the  county  clerk  on  the  26th  April,  1904,  at  10  a.m.,  was 
validly  renewed  by  renewal  filed  on  the  26th  April,  1905,  at  10  a.m. 

The  Chattel  Mortgage  Act — R.S.O.  1897,  ch.  148,  sec.  18 — enacts 
that  “ every  mortgage  or  copy  thereof  filed  in  pursuance  of  this  Act 
shall  cease  to  be  valid,  as  against  the  creditors  of  the  persons  making 
the  same,  and  against  subsequent  purchasers  and  mortgagees  in 
good  faith  for  valuable  consideration,  after  the  expiration  of  one 
year  from  the  day  of  the  filing  thereof,  unless  within  thirty  days 
next  preceding  the  expiration  of  the  said  term  of  one  year  a state- 
ment, etc.,  is  filed  in  the  office  of  the  clerk  of  the  county  court.” 

For  the  appellant  it  is  contended  that  the  renewal  statement  was 
filed  too  late;  that  to  be  in  time  it  should  have  been  filed  at  the 
latest  at  some  time  on  the  25th  day  of  April,  1905. 

In  my  opinion  it  is  only  necessary  to  read  the  language  of  the 
statute  to  see  that  this  contention  cannot  prevail.  The  year  within 
which  the  renewal  is  to  be  filed  is  to  be  computed  “from  the  day” 
on  which  the  mortgage  itself  was  filed.  This  necessarily  means 
that  the  year  begins  at  the  first  moment  of  time  after  that  day  has 
been  completed.  Were  the  language  “from  the  time  of  filing,”  the 
appellant’s  contention  might  have  much  weight.  If  authority  be 
needed  to  support  the  view  that  the  year  within  which  the  renewal 
is  to  be  filed  must  be  computed  exclusively  of  the  day  upon  which 
the  mortgage  itself  was  filed,  the  case  of  Goldsmith's  Co.  v.  West 
Metropolitan  Ry.  Co.,  [1904]  1 K.B.  1,  affords  it.  At  p.  5,  Matthew, 
L.J.,  says:  “The  rule  is  now  well  established  that  where  a particular 
time  is  given,  from  a certain  date,  within  which  an  act  is  to  be  done, 
the  day  of  the  date  is  to  be  excluded.” 

A number  of  American  cases  cited  in  Cobbey  on  Chattel  Mort- 
gages, at  p.  592,  were  referred  to  by  counsel  for  the  appellant.  Of 
these  it  is  sufficient  to  say  that  on  examination  it  appears  that  the 
language  of  the  several  statutes  upon  which  these  American  de- 
cisions turn  is  not  identical  with  that  with  which  we  are  now  dealing. 
The  appeal  fails  and  should  be  dismissed  with  costs. 


[Leave  to  appeal  to  the  Court  of  Appeal  refused  by  Osier, 
J.A.,  December  12th,  1907.] 


A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 


Brenner  v.  The  Toronto  Railway. 

New  Trial — Misdirection — Charge  to  Jury — Objection  at  Trial. 

Appeal  allowed  from  the  judgment  of  the  Divisional  Court,  reported  13  O.L.R. 
423,  granting  a new  trial. 

Per  Osler,  J.A.: — There  is  no  hard  and  fast  rule  which  absolutely  prohibits 
the  Court  from  entertaining  an  objection  on  the  ground  of  misdirection 
when  the  party  has  omitted  to  take  it  at  the  trial. 


C.  A. 
1907 

Oct.  4. 


This  was  an  appeal  from  the  judgment  of  a Divisional  Court, 
reported  13  O.L.R.  423,  which  was  argued  on  the  23rd  and  29th 
of  May,  1907,  before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren  and 
Meredith,  JJ.A. 


D.  L.  McCarthy,  for  the  appeal. 

W.  R.  Smyth  and  S.  King,  contra. 


October  4.  Moss,  C.J.O.: — The  facts,  the  findings  of  the  jury, 
and  the  grounds  upon  which  the  plaintiff  sought  and  succeeded  in 
obtaining  a new  trial  in  this  case,  are  fully  set  forth  in  the  judgments 
delivered  in  the  Divisional  Court,  reported  in  13  O.L.R.  423. 

Upon  the  jury's  answers  to  the  questions  there  could  be  no  other 
judgment  than  that  entered  by  the  learned  trial  Judge,  i.e.,  a judg- 
ment dismissing  the  action. 

Upon  appeal  to  the  Divisional  Court  many  complaints  against 
the  Judge's  charge  and  the  jury's  findings  were  urged  on  behalf  of 
the  plaintiff,  but  in  the  opinion  of  that  Court  the  only  one  which  was 
entitled  to  prevail  was  an  objection  to  the  charge  on  the  ground  of 
misdirection. 

The  point  taken  in  the  Divisional  Court  was  that,  in  dealing  with 
the  fifth  question,  which  involved  a charge  that  the  motorman  was 
negligent  in  maintaining  too  great  a rate  of  speed  in  approaching 
University  street,  and  in  failing  to  have  the  car  under  proper  control 
at  that  point,  which  would  have  enabled  him  to  avoid  the  accident 
after  the  plaintiff's  danger  became  apparent,  the  learned  Judge 
failed  to  direct  the  jury  to  take  into  consideration  the  defendants' 
rule  No.  58  instructing  motormen  that  in  approaching  crossings  and 
crowded  places  where  there  is  a possibility  of  accident  the  speed 
must  be  reduced  and  the  car  got  carefully  under  control.  The 
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Divisional  Court  held  that  there  was  misdirection  in  this  respect; 
that  in  effect  there  was  a withdrawal  from  the  jury  of  evidence  which 
they  should  have  been  permitted,  if  not  directed,  to  consider. 

The  question  is  whether  this  conclusion,  which  lies  at  the  bottom 
of  the  decision  of  the  Court  that  a new  trial  be  had  between  the 
parties,  is  correct.  Everything  turns  upon  this,  for  if  the  jury 
were  in  fact  prevented  from  considering  the  rules,  the  plaintiff  is 
entitled  to  argue  that,  but  for  such  prevention  the  answers  to  the 
first  and  fifth  questions  might  have  been  different. 

It  is  well  settled,  that  in  an  action  like  the  present,  rules  of  the 
kind  shewn  in  evidence  here  are  evidence  proper  to  be  submitted  to 
a jury  on  the  question  of  the  reasonableness  of  the  speed  of  the  car 
and  of  the  conduct  of  the  motorman  in  charge.  Has  it  been  made 
out  that  the  learned  trial  Judge  disregarded  the  law  in  this  respect? 

I am  unable  to  come  to  that  conclusion.  It  is  for  the  plaintiff 
to  demonstrate  that  the  jury  were  or  may  have  been  misled  by  the 
charge  into  supposing  that  they  were  no’t  to  regard  the  rules  as  part 
of  the  evidence  that  they  were  to  consider. 

The  rules  were  admitted  in  evidence  and  were  undoubtedly 
before  the  jury  as  part  of  the  case  during  the  progress  of  the  trial. 
The  learned  trial  Judge  in  his  charge  dealt  exhaustively  with  the 
whole  case,  going  carefully  into  the  details  of  the  evidence  and 
pointing  out  the  law. 

And  it  is  clearly  apparent,  that  he  had  not  in  his  mind  the  inten- 
tion of  leading  the  jury  to  suppose  that  the  rules  were  not  evidence 
or  that  they  were  to  put  them  out  of  their  consideration.  This  is 
shewn,  for  example,  by  his  references  to  the  rules  when  dealing  with 
the  sounding  of  the  gong. 

Objection  is  made  that  the  learned  Judge,  when  requested  by 
counsel  for  the  plaintiff,  declined  to  direct  the  jury  that  they  were 
to  take  into  consideration  the  rule  already  referred  to.  Objection 
in  this  form  was  not  taken  at  the  conclusion  of  the  charge,  nor  was 
the  learned  Judge  directly  asked  to  direct  the  jury  in  that  way. 
What  passed  between  counsel  and  the  learned  Judge  was,  that  at  the 
conclusion  of  the  charge  and  before  the  jury  retired,  counsel  for  the 
plaintiff  asked  him  to  charge  the  jury,  that  in  addition  to  the  original 
negligence  he  had  spoken  of,  there  was  evidence  from  the  motorman 
that  he  had  not  the  car  under  control  according  to  the  proper 
method  of  running  as  given  by  the  witnesses  for  the  defence.  Coun- 
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sel  referred  to  the  evidence  of  certain  witnesses  as  to  the  proper  way 
to  run  the  car  when  approaching  the  corner  by  slackening  the  speed. 
He  made  no  mention  of  the  rule  or  reference  to  it,  but  the  learned 
Judge  evidently  had  it  in  his  mind,  for,  addressing  the  jury,  he  told 
them  that  it  was  not  a question  of  the  motorman’s  duty  under  the 
rule,  it  was  a question  what  was  reasonable  for  him  to  do.  He 
then  went  on  to  explain  that  the  motorman  might  break  the  rule 
four  hundred  times  a day,  but  the  question  was  whether  he  had 
acted  reasonably  under  the  particular  circumstances „ of  the  case. 
After  some  further  discussion,  he  again  addressed  the  jury  and  told 
them  that  under  the  rules  and  practice  of  the  defendant  company, 
it  was  the  duty  of  the  motorman  to  throw  off  the  power  ordinarily 
before  approaching  a corner  so  as  to  be  ready  to  get  the  car  under 
control  and  more  readily  to  have  it  under  control,  but  the  question 
was,  was  he  going  at  such  a speed  as  was  excessive.  He  added: 
“It  is  not  a question  of  what  the  rule  was,  but  was  he  acting  im- 
properly in  going  at  an  excessive  speed  at  the  time.”  So  far,  there- 
fore, was  he  removed  from  any  intention  to  withdraw  the  rule  from 
their  consideration,  that  he  specially  directed  their  attention  to  it, 
at  the  same  time  very  properly  telling  them,  that  the  question 
whether  he  had  broken  the  rule  was  not  the  question  they  were  to 
decide,  but  what  they  were  to  decide  was,  whether  supposing  he 
had  ignored  the  rule  he  nevertheless  had  the  car  under  proper  control 
and  was  not  going  at  an  excessive  speed.  I am  unable  to  say  that 
in  this  there  was  misdirection,  or  anything  which  was  calculated  to 
create  an  impression  in  the  minds  of  the  jury  that  in  considering 
that  question  they  were  to  put  the  rules  aside  and  have  no  regard 
to  the  directions  contained  in  them. 

In  order  to  obtain  a correct  notion  of  the  impression  likely  to 
have  been  produced  upon  the  minds  of  the  jury,  the  charge  should 
be  looked  at  as  a whole,  and  viewed  in  that  way  it  appears  to  me 
that  it  is  not  at  all  likely  that  the  jury  in  this  case  fell  into  the  error 
of  supposing  that  the  learned  Judge  intended  them  to  understand 
that  they  were  not  to  consider  the  rules.  Great  weight  was  attached 
to  the  remark,  said  to  have  been  made  by  the  learned  Judge  after 
the  jury  had  retired,  to  the  effect  that  he  had  told  them  that  the  rules 
of  the  company  had  nothing  to  do  with  it.  There  must  have  been 
some  misunderstanding  with  regard  to  this,  for  nowhere  in  the 
printed  charge  are  there  to  be  found  any  expressions  that  could  be 


C.  A. 
1907 

Brenner 

v. 

The 

Toronto 

R.W. 

Moss,  C.J.O. 


198 


ONTARIO  LAW  REPORTS. 


VOL. 


C.  A 
1907 

Brenner 

v. 

The 

Toronto 

R.W. 

Mors.  C.J.O. 


construed  into  such  a statement  to  the  jury,  and  it  is  clearly  at 
variance  with  what  he  did  tell  the  jury.  It  seems  clear,  from  the 
objection  which  drew  forth  the  remark,  that  counsel  for  the  de- 
fendants understood  the  charge  to  have  comprehended  the  rules,  as 
well  as  the  other  evidence  bearing  on  the  question  of  the  reason- 
ableness of  the  motorman’s  action.  That  plaintiff’s  counsel  held 
the  same  opinion  seems  to  be  shewn  by  the  fact  that  he  made  no 
objection  in  terms  to  the  alleged  withdrawal  of  the  rules. 

I mention  this  not  as  indicating  an  opinion  that  failure  to  raise 
an  objection  should  be  treated  in  every  case  as  an  absolute  bar  to 
relief  on  that  ground,  but  merely  as  shewing  that  at  the  time 
counsel  did  not  gather  the  impression  which  it  is  now  argued  the 
charge  may  have  conveyed  to  the  minds  of  the  jury. 

I do  not  think  that  there  was  any  miscarriage  or  that  any  grounds 
for  a new  trial  have  been  shewn. 

The  appeal  should  be  allowed  and  the  judgment  at  the  trial 
restored. 


Osler,  J.A. : — I agree  in  the  result,  being  of  opinion  that  there 
was  no  misdirection  in  the  learned  Judge’s  charge. 

I only  desire  to  add  that  in  my  opinion,  there  is  no  hard  and  fast 
rule  which  absolutely  prohibits  the  Court  from  entertaining  an  ob- 
jection on  the  ground  of  misdirection  when  the  party  has  omitted  to 
take  it  at  the  trial.  That  is  and  ought  to  be  the  general  rule,  but 
misdirection  sometimes  results  in  a mistrial  or  in  a failure  to  guide 
the  jury  in  dealing  with  the  essentials  of  the  case,  and  when  that 
happens  and  a substantial  wrong  or  miscarriage  is  occasioned 
thereby,  I have  no  doubt  that  the  Court  can  and  ought  to 
interfere  even  though  no  objection  was  taken  to  the  charge. 

The  appeal  must  be  allowed  with  costs,  if  demanded. 


Meredith,  J.A.: — The  one  substantial  question  is,  whether  the 
plaintiffs  were  entitled  to  a new  trial  on  the  ground  of  misdirection. 

If  there  were  such  misdirection,  the  plaintiffs  are  entitled  to  a 
new  trial  generally:  it  affected  the  whole  question  of  negligence,  and 
might  plainly  affect  all  the  findings  of  the  jury  upon  that  question, 
so  that,  nothing  is  gained  by  discussing  any  question  of  negligence 
at  the  last  moment,  or  negligence  at  any  earlier  stage;  a question 
which  does  not  now  arise,  and  one  which  may  never  arise,  in  this 
case,  so  far  as  any  court  of  appeal  is  concerned. 
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In  order  to  entitle  a party  to  a new  trial  on  the  grounds  of 
misdirection  three  things  must  exist:  (1)  it  must  be  a material 
misdirection;  (2)  it  must  have  been  distinctly  objected  to  at  the 
trial;  and  (3)  some  substantial  wrong  or  miscarriage  must  have 
been  occasioned  by  it. 

Each  one  of  these  essentials  is  wanting  in  this  case : the  first  two 
being,  the  third  must  necessarily  be,  absent. 

The  contention,  to  which  the  Divisional  Court  gave  effect,  was 
that  the  trial  Judge  withdrew  from  the  consideration  of  the  jury 
the  working  rules  of  the  defendants,  made  for  the  guidance  of 
their  servants,  proved  at  the  trial;  that  he  told  the  jury  that  the 
defendants’  rules  had  nothing  to  do  with  the  case. 

But  he  told  them  nothing  of  the  sort.  There  is  no  sort  of  ground 
for  contending  that  he  did.  The  only  excuse  for  it  is  to  be  found 
in  the  remark  to  that  effect  which  appears  in  the  short-hand  report 
of  the  trial.  But  that  remark,  if  really  ever  made,  was  not  made 
in  the  presence  of  the  jury,  and  obviously,  could  not  have  had  any 
sort  of  effect  upon  them.  I would  have  supposed  it  to  have  been 
erroneously  reported;  but,  if  not,  it  must  have  been  but  an  innocuous 
slip  of  the  tongue,  not  to  be  wondered  at,  perhaps,  after  the  exceed- 
ing patient  and  accommodating  manner  in  which  very  many  and 
very  long  requests  to  charge  the  jury  further  upon  many  subjects, 
in  the  way  the  plaintiffs  desired  that  they  should  be  charged, 
had  been  permitted  to  be  made  in  the  presence  of  the  jury,  the 
result  of  which  was,  that  their  counsel  had,  for  all  practical  pur- 
poses, another  opportunity  of  presenting  his  arguments  to  the  jury, 
and  so  the  last  word  with  them. 

That  there  is  no  sort  of  ground  for  this  contention  is  apparent  on 
all  hands.  It  would  be  a stultification  of  the  act  of  the  Court  in 
permitting  evidence  to  be  given  of  such  rules,  evidence  which  took 
up  considerable  time,  and  to  which  no  one  objected  in  any  manner; 
but  which  was  given  and  received  as  if  it  were  just  as  material  as 
any  other  part  of  the  plaintiff’s  case. 

In  one  part  of  the  charge  the  very  opposite  of  what  is  contended 
for  was  clearly  and  distinctly  put  in  these  words:  “Therefore  it  was 
his  duty  to  sound  his  gong  at  University  street.  It  is  recognized 
by  the  rules  of  the  company  as  being  the  proper  thing  for  the  motor- 
man  to  do.  It  is  therefore,  not  too  much  to  say,  that  that  course, 
being  recognized  as  reasonable  by  the  company,  should  be  recognized 


C.  A. 
1907 

Brenner 

v. 

The 

Toronto 

R.W. 

Meredith,  J.  A. 


200 


ONTARIO  LAW  REPORTS. 


C.A. 

1907 

Brenner 

v. 

The 

Toronto 

R.W. 

Meredith,  J.  A 


[VOL. 


as  reasonable  by  the  public,  and  that  they  should  expect  it  to  be 
followed.”  What  possible  ground  of  objection,  by  the  plaintiffs, 
can  there  be  to  such  a statement  as  to  the  materiality  and  effect 
of  the  plaintiffs’  rules?  Surely,  if  there  be  any  objection  to  it,  it 
is  not  on  their  part.  But  it  is  said  that  the  learned  Judge 

was  then  discussing  the  question  of  the  sounding  of  the  gong?  But, 
what  possible  difference  can  that  make,  for  he  was  dealing  with  one 
of  the  rules  of  the  defendants,  all  of  which  are  in  this  respect  upon 
the  same  footing,  and  were  proved  in  the  same  manner,  and  at  the 
same  time. 

During  the  very  long  discussion,  carried  on  by  the  plaintiffs’ 
counsel  with  the  learned  Judge,  immediately  after  he  had  finished 
his  charge,  the  following  observation  was  made  by  him:  “It  is  not 
a question,  gentlemen  of  the  jury,  as  to  the  motorman’s  duty  under 
the  rule,  it  is  a question  of  what  is  reasonable  for  him  to  do.”  Again, 
what  objection  can  justly  be  made  to  this?  Should  the  learned 
Judge  have  said,  “It  is  not  a question  whether  the  motorman  acted 
reasonably;  the  question  is,  did  he  obey  the  rule?”  Supposing  the 
rules  had  been  in  the  defendants’  favour,  and  they  were  endeavouring 
to  avoid  liability  for  negligence  because  the  motorman  had  done  all 
that  the  rules  required  of  him,  would  the  plaintiffs  think  the  charge, 
that  obedience  to  or  disobedience  of  the  rules  was  not  the  question 
which  the  jury  had  to  try,  but  that  that  question  was,  whether 
reasonable  care  was  taken,  was  very  erroneous?  There  is  nothing 
whatever  that  took  place  in  the  presence  of  the  jury,  from  first  to 
last,  throughout  the  trial,  that  detracts  in  any  manner  from  these 
observations  as  to  the  effect  of  the  rules,  nor  anything  in  any 
manner  withdrawing  them  as  evidence — the  same  as  all  the  rest  of 
the  evidence  adduced — from  the  consideration  of  the  jury.  There 
was,  therefore,  no  misdirection,  such  as  the  plaintiffs  contend  for. 

In  these  circumstances,  it  is  not  to  be  wondered  at  that  there 
was  no  sort  of  objection  to  the  Judge’s  charge  in  this  respect;  it 
would  indeed  be  rather  surprising,  if  there  had  been,  on  the  plaintiffs’ 
part.  Search  as  one  may  throughout  the  very  many  requests,  ob- 
jections and  observations  of  the  plaintiffs’  counsel,  nothing  of  the 
sort  can  be  found,  though  it  was  clearly  not  a case  of  omitting 
anything  which  might  have  been  said,  or  of  saying  too  little. 

In  regard  to  the  charge  generally,  it  may,  I think,  be  safely  said, 
that  if  all  charges  afforded  as  much  evidence  of  painstaking  and 
accuracy,  there  would  be  very  little  to  be  reasonably  found  fault 
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with ; though  it  is  certainly  a mistake  to  allow  another  speech  to  be 
made  in  the  presence  of  the  jury  in  the  guise  of  objections  to  the 
charge. 

And,  as  I have  said  before,  there  being  no  misdirection,  nor  any 
objection  to  the  charge  on  the  ground  of  misdirection,  respecting  the 
rules  of  the  defendants,  it  is  obvious,  that  there  was  no  substantial 
wrong  or  miscarriage  occasioned  by  any  such  misdirection. 

It  would  be  a thing  very  much  to  be  regretted,  if  any  of  the  Courts 
should  drop  into  a loose  practice  of  granting  new  trials.  One  trial 
should,  generally  speaking,  be  quite  enough : and  no  encouragement 
should  be  given  to  any  sort  of  loose  manner  of  conducting  a trial, 
by  any  of  the  parties  to  it,  upon  the  notion,  that  anyway,  if  they  are 
only  careless  enough,  they  can  get  another  trial.  The  cost  of  a 
wasted  trial  is  a serious  matter:  the  injustice  of  giving  a party  a 
second  chance,  except  for  very  substantial  reasons,  is  manifest. 
Besides,  it  must  always  be  remembered,  that  the  jury  have  certain 
absolute  rights,  powers  and  duties,  which  the  Court  has  no  more 
right  to  invade  or  disregard,  than  the  jury  have  to  invade  the 
province  of  the  Court,  or  to  disregard  their  proper  instructions; 
and  that,  to  grant  a new  trial,  because  the  Court  may  not  like  the 
verdict,  or  upon  any  but  substantial  and  established  grounds,  is 
really  a disregard  of  the  sole  functions  of  the  jury,  and  an  invasion 
of  their  province.  But,  if  the  evidence  were  to  be  weighed,  and  the 
case  re-tried,  here,  and  notwithstanding  the  sympathy  which  one 
may,  and  indeed  must,  have  for  the  plaintiffs  in  their  great  misfor- 
tune, can  it  be  said,  that  the  findings  of  the  jury  were  not,  even  at 
the  least,  well  warranted  by  the  evidence?  Can  it  be  said,  that  the 
real  cause  of  the  accident  was  not  the  imprudent  manner  in  which 
the  female  plaintiff  attempted  to  cross  the  railway  tracks?  And,  if 
the  position  of  the  parties  were  reversed,  and  the  defendants  were 
here  seeking  a new  trial  under  quite  similar  circumstances  and  on 
the  like  grounds,  can  it  be  doubted,  that  the  application  would  be 
summarily  dismissed?  Such  a test  is  not  always  out  of  place. 

I am  quite  unable  to  perceive  how  any  sort  of  injustice,  from  a 
legal  point  of  view,  was  done  to  the  plaintiffs  at  the  trial,  or  to  find 
any  good  excuse  for  interfering  with  the  verdict  of  the  jury  there 
rendered,  or  with  the  judgment  directed  by  the  trial  Judge  to  be 
entered  thereupon,  and  would  therefore  allow  this  appeal. 
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[IN  CHAMBERS.] 

In  re  Diehl  v.  Carritt;  Ex  p.  Clement. 

Company — Receiver — Leave  to  Bring  Action — Adverse  English  Decision  as  to 

Same  Matter. 

Leave  given  to  bring  an  action  against  receivers  of  a company  incorporated 
under  the  Ontario  Companies  Act,  to  restrain  them  from  carrying  out  a 
certain  scheme  for  a fresh  bond  issue,  notwithstanding  that  the  legality  of 
the  scheme  had  been  upheld  on  motion  before  a Judge  of  the  High  Court 
of  Justice  in  England. 

This  was  a motion  by  a bond-holder  of  the  Imperial  Paper  Mills 
Co.  of  Canada,  Limited,  asking  leave  to  bring  an  action  for  a declara- 
tion of  his  rights,  and  to  restrain  receivers  appointed  to  the  company 
from  assisting  in  carrying  out  a certain  scheme  under  the  circum- 
stances mentioned  in  the  judgment. 

The  motion  was  argued  on  July  11th,  1907,  before  Riddell,  J., 
in  Chambers. 

A.  M.  Stewart,  for  the  applicant. 

C.  A.  Masten,  for  the  receivers. 

W.  H.  Blake,  K.C.,  and  F.  McCarthy,  for  the  trustees. 

July  12.  Riddell,  J.: — The  Imperial  Paper  Mills  of  Canada, 
Limited,  is  a company  incorporated  under  the  provisions  of  the 
“ Ontario  Companies  Act.”  On  October  5th,  1903,  the  directors 
of  the  company  passed  a by-law  No.  52  for  an  issue  of  bonds  to  the 
amount  of  £200,000,  to  be  secured  by  a mortgage.  This  by-law 
was  sanctioned  by  the  shareholders  on  November  16th,  1903,  and 
the  bond  issue  \yas  accordingly  made.  The  applicant  Clement  is 
the  holder  of  bonds  of  that  issue  of  the  face  value  of  £2,000. 

A meeting  of  the  holders  of  the  bonds  of  this  issue  was  called 
for  Monday,  April  8th,  1907,  at  the  offices  of  the  company,  No.  62 
London  Wall,  London,  England,  to  consider,  and  if  approved,  to 
pass  a resolution  consenting  on  behalf  of  all  the  holders  of  the  bonds 
of  the  said  issue  to  the  creation  and  issue  by  the  company  of  mort- 
gage debentures  for  the  aggregate  sum  of  £400,000,  to  be  secured 
by  a charge  upon  all  the  property  comprised  in  the  indenture  of 
mortgage  securing  the  £200,000  issue,  in  priority  to  that  indenture 
and  the  bonds  thereby  secured. 

This  meeting  passed  the  resolution  by  a unanimous  vote  of  those 
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present  at  the  meeting:  these  held  £120,800  of  the  bonds.  From 
the  minutes  it  is  clear  that  Clement,  who  is  said  to  be  an  American, 
was  not  present.  One  Adolf  Diehl,  who  also  was  not  present  at  the 
meeting,  thereupon  brought  an  action  in  the  High  Court  of  Justice 
in  England  (1907,  I.,  511),  in  behalf  of  himself  and  all  other  holders 
of  the  said  bond  issue,  against  the  company  and  others,  and  in  that 
action  asked  for  an  injunction.  The  motion  for  an  injunction 
seeking  to  restrain  the  issue  of  the  proposed  bonds  in  priority  to  the 
bonds  for  £200,000,  coming  on,  March  23rd,  1907,  before  Mr. 
Justice  Swinfen-Eady,  it  was  turned  into  a motion  for  judgment, 
and  judgment  was  given  that  the  company  with  the  consent  of  a 
bare  majority  in  value  of  the  bond-holders  given  at  a meeting  duly 
called  might  issue  bonds,  etc.,  forming  or  creating  a lien  upon  the 
property  contained  in  the  mortgage  of  November  18th,  1903,  in 
priority  to  or  pari  passu  with  the  bonds  secured  by  that  mortgage. 

Clement  is  not  alleged  to  have  been  a party  to  or  cognizant  of 
this  action. 

In  October,  1906,  Diehl  and  another,  suing  on  behalf  of  them- 
selves and  all  other  bond-holders  of  the  company,  began  an  action 
in  this  Court  against  the  company  and  certain  persons  named,  asking 
to  have  it  declared  that  the  mortgage  constitutes  a charge  upon  all 
the  property  of  the  company  comprised  therein,  and  for  payment, 
foreclosure,  or  sale.  A receiver  or  manager  was  also  claimed.  In 
this  action  orders  were  made  by  this  Court  on  October  27th, 
November  26th,  1906,  January  9th  and  May  30th,  1907,  whereby 
in  the  result  John  Craig  and  George  Edwards  are  constituted 
receivers  and  managers  of  the  company  until  September  1st,  1907. 

These  gentlemen,  with  the* trustees  under  the  deed  of  November, 
1903,  are  said  to  be  actively  engaged  in  carrying  out  the  scheme 
whereby  the  mortgage  of  November,  1903,  shall  be  postponed  to  a 
new  debt  to  be  created. 

Clement  now  asks  to  be  allowed  to  bring  an  action  for  a declara- 
tion of  his  rights  and  to  restrain  the  receivers  and  others  from  giving 
consents,  etc.,  to  assist  in  the  carrying  out  of  the  scheme  already 
referred  to.  It  is  scarcely  denied  that  if  this  scheme  go  through, 
the  result  will  be  that  the  applicant  will  lose  if  not  the  whole  at  least 
a substantial  part  of  his  claim. 

The  rule  adopted  by  the  Court  upon  applications  of  this  character 
is  laid  down  by  Lord  Justice  Turner  in  Rand  field  v.  Randfield  (1861), 
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3 DeG.  F.  &.J.  766,  at  p.  772,  as  follows:  “It  is  not,  as  I apprehend, 
according  to  the  course  of  the  Court  to  refuse  liberty  to  try  a right 
which  is  claimed  against  its  receiver,  unless  it  is  perfectly  clear  that 
there  is  no  foundation  for  the  claim.”  This,  so  far  as  I know,  has 
never  been  questioned;  on  the  contrary,  it  is  expressly  adopted  and 
followed  by  Mr.  (afterwards  Lord)  Justice  Chitty  in  Lane  v.  Capsey, 
[1891]  3 Ch.  411,  at  p.  414.  And  the  same  rule  is  adopted  in  the 
courts  in  some  at  least  of  the  United  States:  see  Hills  v.  Parker 
(1873),  111  Mass.  508,  at  p.  511,  wdiere  it  is  said:  “Leave  to  bring 
such  an  action,  when  applied  for,  is  granted  by  the  Court  of  Chancery 
as  of  course,  unless  it  is  clear  that  there  is  no  foundation  for  the 
claim.” 

Can  it  be  said  here  that  “it  is  perfectly  clear  that  there  is  no 
foundation  for  the  claim”? 

The  right  claimed  that  a bare  majority  of  creditors  have  it  in 
their  power  to  destroy  the  securities  of  the  minority  is  an  extra- 
ordinary one,  and  can  only  be  obtained  by  the  clearest  of  agreements. 

I do  not  intend  to  be,  and  I think  I am  not,  guilty  of  any  want 
of  respect  for  Mr.  Justice  Swinfen-Eady  when  I say  that  I cannot 
find  that  it  is  perfectly  clear  that  there  is  no  foundation  for  the 
claim  that  Clement  desires  to  advance.  Anything  that  that  very 
able  Judge  may  say  must  be  received  with  the  utmost  respect,  but 
I think  he  would  himself  be  the  last  to  say  that  his  judgment  is 
certainly  right.  That  being  so,  I am  of  opinion  that  the  application 
should  be  granted. 

The  costs  will  be  disposed  of  by  the  trial  Judge  in  the  action  to 
be  begun,  or  upon  application  to  me  in  my  Chambers. 

A.  H.  F.  L. 


An  appeal  was  launched  to  the  Divisional  Court  in  this  case,  but  aban- 
doned.— Rep. 
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[RIDDELL,  J.] 

In  re  Bartels. 

Habeas  Corpus — Escape  of  Prisoner- — Recapture — Issue  of  Writ — 

R.S.C.  1906,  ch.  155,  sec.  23. 

If  a prisoner  who  has  applied  for  a writ  of  habeas  corpus  escapes  after  the  issue 
of  such  writ  and  pending  the  argument  upon  its  return,  and  thus  himself 
puts  an  end  to  the  detention,  he  thereby  waives  all  right  which  he  might 
have  had  under  the  writ,  and  no  order  can  be  afterwards  made  for  his 
release,  even  though  he  may  have  meanwhile  again  come  into  the  custody 
of  the  same  sheriff. 

If,  however,  in  such  a case  he  is  recaptured  or  surrenders  himself  again  into 
custody,  the  Court  is  not  precluded  from  granting  him  another  writ  of 
habeas  corpus  under  proper  circumstances,  and  where  there  has  not  already 
been  an  adjudication  upon  the  merits. 

Ex  parte  Ernest  Sureau  Lamirande  (1866),  10  L.C.  Jur.  280,  specially  con- 
sidered; Rex  v.  Robinson  (1907),  10  O.W.R.  338,  followed. 

On  July  4th,  1907,  a motion  was  argued  before  Riddell,  J., 
by  Herman  Bartels,  upon  the  return  of  a habeas  corpus  for 
an  order  for  his  discharge  from  custody  under  a warrant  for 
his  extradition  to  the  State  of  New  York  to  answer  a charge 
of  perjury.  Pending  the  argument  Bartels  escaped  from 
custody.  He  was  afterwards  recaptured,  and  was  sentenced 
to  three  months’  imprisonment  on  the  charge  of  escape.  He 
was,  however,  released  before  the  end  of  that  term,  upon  condition 
that  he  should  surrender  himself  to  the  custody  of  the  sheriff  of 
Welland  (from  whose  custody  he  had  previously  escaped  as  above 
mentioned).  The  matter  came  up  again  for  judgment  upon 
the  motion  already  made,  or  in  the  alternative  for  an  order  for  a 
new  writ  of  habeas  corpus. 

The  motion  was  argued  before  Riddell,  J.,  in  Chambers,  on 
October  4th,  1907. 

H.  Dewart,  K.C.,  and  N.  Sommerville,  for  Bartels. 

T.  D.  Cowper,  for  the  State  of  New  York. 

Rex  v.  Robinson  (1907),  10  O.W.R.  338,  was  cited. 

October  5.  Riddell,  J. : — The  previous  proceedings  in  this  case 
I have  set  out  in  a memorandum  reported  10  O.W.R. , p.  379. 

After  his  escape,  Bartels  eluded  the  vigilance  of  the  authorities 
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Riddell,  J.  for  some  time,  but  was  ultimately  arrested  and  arraigned  before  the 
1907  police  magistrate  of  Toronto,  and,  pleading  guilty  to  a charge  of 

In~re  escape,  he  was  sentenced  to  three  months'  imprisonment.  His  term 

Bartels.  was  shortened  by  a few  days  through  the  clemency  of  the  Executive 
upon  condition  that  he  surrender  himself  to  the  custody  of  the  sheriff 
of  Welland.  This  has  been  done. 

Upon  application  to  me  under  the  leave  reserved,  I suggested  to 
the  solicitor  for  the  applicant  that  there  might  be  difficulty  in  the 
way  of  considering  the  merits  of  the  motion;  and  granted  leave  to 
serve  a notice  in  the  alternative  for  judgment  upon  the  motion 
already  made  or  for  an  order  for  a new  writ  of  habeas  corpus. 

This  was  done,  and  the  matter  argued  before  me  at  Osgoode  Hall. 

• In  my  former  memorandum  I did  not  consider  my  power  to  deal 
with  the  application:  see  10  O.W.R.,  at  p.  380  ad  fin.  The  doubt 
I then  entertained  has  been  strengthened  by  further  consideration 
and  an  examination  of  the  few  authorities  on  the  point. 

Production  of  the  prisoner  having  been  waived,  it  was  not 
brought  to  the  attention  of  the  Court  that  the  sheriff  had  brought 
him  to  Toronto,  and  I had  no  thought  that  he  was  anywhere  else 
than  in  the  common  gaol  at  Welland,  until  I was  informed  by  an 
officer  of  the  Court  that  he  had  escaped.  I then  inquired  of  counsel 
for  the  prisoner  where  his  client  was,  and  was  informed  that  he  had 
been  in  Court  during  the  morning,  but  that  he  was  not  in  Court  at 
that  time.  The  argument  proceeded,  and  at  the  conclusion  of  the 
argument  judgment  was  reserved. 

In  law,  it  appears  that  upon  the  return  of  the  writ,  pending  the 
hearing,  the  prisoner  is  detained  under  the  writ  and  not  under  the 
authority  of  the  original  warrant:  Rex  v.  Bethel  (1696),  5 Mod.  19. 
Whether  this  would  be  the  case  in  the  present  instance,  there  having 
been  no  deliverance  by  the  sheriff  to  the  Court  or  any  officer  thereof, 
I do  not  stop  to  investigate. 

The  prisoner  was  at  the  time  of  his  escape  in  the  custody  of  the 
sheriff  of  Welland  either  as  sheriff  of  that  county  under  the  original 
warrant,  or  as  an  officer  of  the  Court  under  the  writ  of  habeas 
corpus. 

What,  then,  is  the  effect  of  an  escape  after  the  issue  of  a writ  of 
habeas  corpus,  and  pending  the  argument? 

I have  searched  in  vain  for  any  case  in  any  country  under  the 
British  flag,  at  all  on  all  fours  with  the  present.  I confess  I had  not 
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expected  to  find  any  instance  in  which  like  the  present  the  prisoner  Riddell,  J. 
was  practically  invited  to  escape  or  in  which  the  guarding  of  the  1907 
prisoner  was  so  utterly  negligent — if  one  can  dignify  by  the  word 
“ guarding”  the  act  of  leaving  a prisoner  alone  in  the  corridor  of  a B\rtbls 
public  building.  But  no  case  has  been  cited  to  me,  and  I can 
find  none  in  our  courts  or  in  the  courts  of  the  mother  land,  or  of 
her  other  colonies,  in  which  there  was  an  escape,  at  all,  after  the 
writ  had  been  issued.  It  will  be  necessary,  then,  to  decide  the 
case  upon  principle. 

The  purpose  of  the  writ  of  habeas  corpus  is  to  enable  the 
applicant  to  have  the  legality  of  his  imprisonment  inquired  into; 
and  if  that  be  illegal  to  procure  his  discharge  from  custody.  The 
writ  is  granted  upon  the  application  of  the  prisoner  himself  or  of 
some  one  acting  for  him:  Cobbett  v.  Hudson  (1850),  15  Q.B.  988. 

“ The  remedy  of  habeas  corpus  is  . . . intended  to  facilitate 

the  release  of  persons  actually  detained  in  unlawful  custody  . . . 

it  is  the  fact  of  detention  and  nothing  else  which  gives  the  Court  its 
jurisdiction”:  per  Lord  Watson,  in  Barnardo  v.  Ford,  [1892]  A.C. 

326,  at  pp.  334,  335. 

“The  very  basis  of  the  writ  is  the  allegation  and  the  prima  facie 
evidence  in  support  of  it,  that  the  person  to  whom  the  writ  is 
directed  is  unlawfully  detaining  another  in  custody”:  per  Lord 

Herschell,  at  p.  339,  In  re  Hottentot  Venus  (1810),  13  East.  195. 

In  my  view,  if  the  prisoner  before  judgment  is  given  upon  his 
motion,  himself  puts  an  end  to  the  detention,  he  thereby  waives  all 
rights  which  he  might  have  had  under  the  writ.  I am  unable  to 
distinguish  such  a case  from  a case  in  which  the  detention  had 
ceased  before  the  issue  of  the  writ — there  it  is  clear  the  writ  should 
not  issue:  Barnardo  v.  Ford,  [1892]  A.C.  326. 

Some  assistance  may  perhaps  be  derived  from  cases  nearer  in 
their  circumstances  to  the  present. 

In  Regina  v.  Gavin  (1850),  15  Jur.  329  (n),  it  was  held  that  an 
attachment  would  not  issue  against  the  defendant,  who  had  not 
made  a return  to  a writ  of  habeas  corpus  which  had  been  served  upon 
him,  he  having  released  his  prisoner  upon  being  served  with  the 
writ;  and  Patteson,  J.,  says:  “It  appears  from  a MS.  case 

in  the  late  Mr.  Dealtry’s  book,  . . . that  a return  by  the  de- 

fendant that  after  the  writ  had  reached  him,  he  had  discharged  the 
party  would  have  been  good.” 
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Lord  Watson,  in  the  Barnardo  case,  at  p.  335,  says:  “A  man 
who  parts  with  the  custody  of  a child  after  he  is  served  with  the 
process  of  the  Court  . . . commits  a plain  contempt,  for  which 

he  is  answerable  to  the  Court.  Even  in  that  case  I doubt  whether 
it  is  competent,  and  I do  not  doubt  that  it  is  inexpedient,  to  enforce 
the  writ  de  'piano  .” 

In  view  of  these  cases  and  upon  principle  I am  of  opinion  that 
at  the  time  of  the  conclusion  of  the  argument,  the  prisoner  having 
by  his  own  act  discharged  himself  from  custody,  he  thereby  waived 
all  rights  he  may  have  had  under  the  writ,  and  that  had  I given 
judgment  at  that  time  I should  have  declined  to  make  an  order  for 
his  release. 

There  are  cases  in  some  of  the  courts  of  the  American  Union 
which  may  be  referred  to.  Reference  to  these  cases  is  made  in 
Church  on  Habeas  Corpus,  2nd  ed.,  sec.  191,  n.:  “If  a convict  who 
sues  out  a writ  of  habeas  corpus  to  obtain  his  release  from  the  peni- 
tentiary escapes  before  the  hearing  thereof,  the  proceeding  should 
be  dismissed:  Ex  parte  Walker  (1876),  53  Miss.  366;  Hamilton  v. 
Flowers  (1879),  57  Miss.  14.” 

In  the  former  case  (in  1876)  the  Supreme  Court  for  the  State  of 
Mississippi  held  that  the  Court  could  do  nothing  where  after  the 
writ  had  been  granted  the  prisoner  had  been  admitted  to  bail. 
This  is  not  unlike  the  case  in  our  own  Court  of  Appeal  of  Re  Watts 
(1902),  3 O.L.R.  279. 

Hamilton  v.  Flowers  was  decided  by  the  same  Court  in  1879. 
The  appellee,  being  imprisoned  in  the  State  penitentiary,  sued 
out  a writ  of  habeas  corpus  returnable  before  the  Chancellor; 
the  appellant  in  his  return  to  the  writ  stated  his  inability  to  produce 
the  body  of  the  appellee  because  he  had  escaped.  Notwithstanding 
this,  the  Chancellor  went  on  and  proceeded  to  render  final  judgment, 
adjudging  that  the  confinement  was  illegal.  On  appeal  the  Supreme 
Court  reversed  this  judgment,  saying,  at  pp.  16-17:  “Whenever  it 
appeared  that  there  had  been  an  escape,  and  that  it  was  not  in  the 
power  of  the  defendant  to  produce  the  body  of  the  relator,  the 
proceedings  should  have  been  dismissed.”  . . . “The  relator 

having  sued  out  a writ  of  habeas  corpus  when  he  had  escaped,  or 
having  escaped  afterwards,  so  that  he  could  not  be  produced  . . . 

the  proceedings  must  necessarily  come  to  an  end  without  a trial 
on  the  merits:  we  cannot  see  the  propriety  of  allowing  them  to  be 


xv.]  ONTARIO  LAW  REPORTS. 


209 


continued  . . ■ ■ See  also  Hurd  on  Habeas  Corpus,  2nd  ed.;  Ridden,  j. 

p.  249,  and  Impey’s  Office  of  Sheriff,  p.  527,  there  cited.  1907 

This  last  case  appears  to  be  in  point,  and  it  supports  the  view  In  re 
arrived  at  upon  principle,  as  does  what  is  said  by  McLean,  J.,  in  Bartels. 
Ex  parte  Robinson  (1855),  6 McLean  355,  at  p.  360. 

Does  the  fact  that  since  that  time  the  applicant  has  again  come 
into  the  custody  of  the  same  sheriff  make  any  difference?  I think 
not— the  judgment  should  be  given  now  that  should  have  been 
given  at  the  close  of  the  argument,  and  that  is  that  the  writ  should 
be  quashed. 

The  next  question  to  consider  is  whether  a new  writ  should 
issue. 

In  the  case  of  Rex  v.  Robinson,  10  O.W.R.  338,  I held  that  after 
a writ  of  habeas  corpus  had  been  obtained  and  the  prisoner  remanded 
to  custody  upon  the  return,  the  Court  was  not  necessarily  precluded 
from  granting  another  writ  of  habeas  corpus,  notwithstanding  the 
case  of  Taylor  v.  Scott  (1898),  30  O.R.  475.  That  decision  has  not 
been  appealed  against.  I see  no  reason  to  depart  from  it,  and  I 
now  follow  it;  and  I am  of  opinion  that  there  may  be  circumstances 
under  which  a second  writ  may  issue,  other  than  those  suggested 
in  the  Robinson  case,  at  all  events  where  there  has  not  been  an 
adjudication  upon  the  merits  though  the  applicant  seeks  for  such 
adjudication. 

It  is  objected,  however,  that  the  application  for  a second  writ  is 
too  late,  and  sec.  23  of  the  R.S.C.,  1906,  ch.  155,  is  referred  to. 

That  section  provides : “ A fugitive  shall  not  be  surrendered  until  after 
the  expiration  of  fifteen  days  from  the  date  of  his  committal  for 
surrender;  or  if  a writ  of  habeas  corpus  is  issued,  until  after  the 
decision  of  the  Court,  remanding  him.” 

No  trace  of  any  such  provision  is  to  be  found  in  the  early  legisla- 
tion of  Upper  Canada.  The  first  Act  is  (1833)  3 Wm.  IV.  ch.  7, 
which  upon  being  carried  into  the  Revised  Statutes  of  Upper  Canada 
in  1843  becomes  3 Wm.  IV.  ch.  6 (see  p.  592  of  the  R.S.U.C.), 
and  is  consolidated  in  1859  in  the  Consolidated  Statutes  of  Upper 
Canada  as  ch.  96.  Nor  do  the  statutes  of  the  Province  of  Canada 
contain  such  a clause:  (1849,)  12  Viet.  ch.  19,  consolidated  in  1859 
in  the  Consolidated  Statutes  of  Canada  as  ch.  89;  nor  the  Imperial 
legislation,  6 & 7 Viet.,  ch.  76,  which  may  be  read  in  extenso  in  Egan’s 
Law  of  Extradition,  1846,  pp.  36  et  seq. 
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The  first  provision  of  this  character  is  to  be  found  in  the  Domin- 
ion Act  of  1868,  31-32  Viet.  (D.)  ch.  94,  sec.  3,  which  provides 
that  “It  shall  be  lawful  for  the  Governor  at  any  time  not  less  than 
seven  days  after  the  commitment  of  an  accused  person  . . . to 

order  the  person  . . . to  be  delivered  to  ...  the  United 

States.”  This  chapter  will  be  found  printed  amongst  the  Reserved 
Acts.  The  legislation  of  1870,  33  Viet.  ch.  25  (D.),  did  not  affect 
this.  The  Act  of  1873,  36  Viet.  ch.  127  (D.),  though  formally  re- 
pealed by  the  Act  of  1877,  40  Viet.  ch.  25  (D.),  was  never  printed. 
The  Act  of  1877  provides  (sec.  17)  for  a period  of  fifteen  days  in  lieu 
of  seven  as  previously  provided,  and  this  was  continued  in  sec.  16 
of  the  R.S.C.  1886,  ch.  142,  now  appearing  as  sec.  23  of  the  R.S.C. 
1906,  ch.  155. 

This  provision  is  well  known  to  have  been  introduced  by  reason 
of  the  case  of  Ex  parte  Ernest  Sureau  Lamirande  (1866),  10  L.C.  Jur. 
280.  In  that  case  Lamirande  had  been  charged  with  making  false 
entries  in  the  books  of  the  Bank  of  France  at  Poitiers,  thereby  de- 
frauding the  bank  of  the  sum  of  700,000  francs.  He  was  arrested 
in  Montreal,  and  upon  the  22nd  August,  1866,  late  in  the  evening, 
fully  committed  for  extradition.  On  the  23rd  notice  was  served 
upon  his  behalf,  upon  the  attorney  representing  the  Crown,  of  the 
presentation  of  a petition  on  the  24th  at  1 p.m.  for  a writ  of  habeas 
corpus.  At  that  hour  the  petition  was  presented  by  counsel  in 
presence  of  counsel  for  the  Crown  and  for  the  French  government. 
Upon  the  argument  it  was  pressed  that  attempts  had  been  made  to 
bribe  his  captors  to  bring  him  into  the  United  States;  and  that  he 
had  been  threatened  from  the  beginning  that,  law  or  no  law,  he 
would  be  brought  back  to  France.  Counsel  for  the  Crown  pro- 
tested against  insinuations  tending  to  disparage  the  institutions  of 
the  country  when,  as  he  said,  the  prisoner  was  fully  protected  by  the 
fact  that  he  could  not  be  extradited  except  on  the  warrant  of  the 
Governor-General.  As  counsel  for  the  Bank  of  France  desired  to 
be  heard,  the  case  was  adjourned  till  the  following  morning,  and  on 
that  morning  a writ  of  habeas  corpus  was  ordered.  The  learned 
Judge  (Drummond,  J.)  says,  at  p.  289:  “I  would  have  issued  the 
writ  before  adjourning,  had  the  counsel  for  the  prisoner  insisted 
upon  it.  But  that  gentleman  was  no  doubt  lulled  into  a sense  of 
false  security  by  the  indignation  displayed  by  the  counsel  for  the 
Crown,  when  counsel  for  the  prisoner  signified  to  me  his  apprehen- 
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sion  that  a coup  de  main  was  in  contemplation  to  carry  off  the 
petitioner  before  his  case  had  been  heard.”  Upon  the  return  to 
the  writ  it  appeared  that  on  the  night  of  the  24th  at  midnight,  the 
prisoner  had  been  delivered  over  to  an  officer  from  Paris  by  virtue 
of  an  order  signed  by  the  Governor-General,  ostensibly  signed  by 
him  in  Ottawa  on  the  23rd,  he  being  at  that  time  in  Quebec ; it  was 
really  registered  at  Ottawa  before  its  signature  by  the  Governor- 
General.  So  that  when  the  case  came  to  be  argued  “ the  petitioner  ” 
was  “on  the  high  seas,  swept  away  by  one  of  the  most  audacious 
and  hitherto  successful  attempts  to  frustrate  the  ends  of  justice 
which”  had  “yet  been  heard  of  in  Canada”:  p.  291.  The  Court 
therefore  made  no  order  as  to  the  prisoner. 

It  was  due  to  the  scandal  created  by  the  outrageous  proceedings 
in  this  case  and  to  prevent  the  repetition  of  such  a transaction  that 
the  section  referred  to  of  the  Act  of  1868  was  passed.  This  legisla- 
tion was  not  intended  to  and  does  not  diminish  the  rights  of  the 
prisoner — it  was  intended  to  and  does  extend  them. 

It  may  be  mentioned  that  the  omission  of  the  Court  to  make 
any  order  as  to  the  prisoner  supports  the  conclusion  I have  arrived 
at  on  the  first  point  for  decision. 

I see  nothing,  therefore,  in  the  Act  preventing  the  issue  of  a new 
writ  of  habeas  corpus,  and  I accordingly  order  it.  A new  return 
will  be  made,  but  by  consent  the  presence  of  the  prisoner  will  be 
dispensed  with.  This  is  the  practice  that  is  almost  invariably 
followed  in  our  Courts.  I remember  only  one  case  in  my  experience 
in  which  the  prisoner  was  actually  produced  in  Court.  And  this 
seems  to  be  a practice  approved  of  by  the  Supreme  Court  of  the 
United  States:  Re  Medley  (1890),  134  U.S.  160,  at  p.  162. 

The  matter  may  be  brought  before  the  Judge  of  the  week,  or  if 
the  parties  desire,  the  matter  having  been  partly  heard  by  me,  I 
shall  fix  a day  for  the  argument  before  myself,  the  earliest  that  my 
engagements  already  fixed  will  permit.  It  will  be  seen  that  this 
judgment  proceeds  upon  the  theory  that  so  far  as  the  former  writ 
is  concerned,  the  prisoner  has  destroyed  its  efficacy  by  his  own 
act — but  in  respect  of  the  application  for  a new  writ,  while  the 
prisoner  has  sinned  against  the  laws  of  our  land,  he  has  been  punished 
for  and  has  thereby  expiated  his  offence,  and  is  entitled  to  the  same 
consideration  as  though  he  had  not  offended. 

It  is  not  in  my  view  necessary,  in  my  dismissing  the  motion  for 
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judgment,  to  do  so  without  prejudice  to  the  application  for  a second 
writ,  or  on  granting  the  application  for  the  second  writ  to  reserve 
leave  to  raise  upon  the  argument  all  objections  against  the  issue 
of  the  same.  To  avoid  question,  I do  both. 

And  I do  not  consider  whether  it  would  not  be  a perfect  answer 
to  an  application  for  discharge  under  the  second  writ  to  shew  that 
the  prisoner  is  not  in  involuntary  but  in  voluntary  confinement. 
The  sheriff  came  in  possession  of  him  only  with  his  own  consent, 
as  it  was  his  acceptance  of  the  condition  in  the  pardon  of  His  Ex- 
cellency which  alone  permitted  or  would  justify  his  being  in  custody 
at  this  time  of  the  sheriff  of  Welland.  It  may  be  considered  by  the 
Court  hearing  the  application  that  the  act  of  the  prisoner  in  volun- 
tarily placing  himself  in  the  custody  of  the  sheriff  should  be  con- 
sidered a waiver  of  any  right  he  otherwise  would  have  to  be  free 
from  such  custody — at  least  until  the  expiration  of  the  term  of  im- 
prisonment in  the  Toronto  gaol. 

Such  questions  as  these  may  be  and  are  better  dealt  with  by  the 
Judge  hearing  the  application  and  after  argument. 

Note. — Upon  the  reading  of  this  judgment,  counsel  for  the 
prisoner  stated  that  he  abandoned  the  application  for  a new  writ, 
as  if  a new  writ  were  to  be  issued  the  delay  would  prevent  his  client 
being  tried  at  the  sittings  of  the  New  York  court  then  imminent. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 


Agricultural  Savings  and  Loan  Co.  v.  Webb.  D.  C. 

1907 


Covenant — Construction — “Good  and  Valid  Security  ” — Assignment  of  Mortgage. 

A covenant  by  the  assignor  in  an  assignment  of  mortgage  that  the  mortgage 
assigned  is  a good  and  valid  security  does  not  mean  that  the  mortgage  is 
sufficient  security  for  the  debt,  but  only  that  it  is  a mortgage  valid  in  law. 


May  21. 
Oct.  30. 


The  plaintiffs  set  out  in  their  statement  of  claim  that  they  were 
a loan  corporation  carrying  on  business  in  the  city  of  London; 
that  by  a mortgage  of  June  15th,  1896,  certain  lands  were  mort- 
gaged by  Harry  Peach  and  his  wife  to  the  defendant  to  secure 
$4,150  and  interest;  that  by  indenture  of  July  12th,  1902,  the 
defendant  assigned  this  mortgage  to  the  plaintiffs,  and  in  and  by 
the  said  assignment  covenanted  that  “the  said  mortgage  hereby 
assigned  is  a good  and  valid  security;”  that  the  mortgage,  being 
in  default,  the  plaintiffs  duly  sold  the  lands  under  the  power  of 
sale  therein  contained  for  $3,860,  the  best  price  obtainable;  that 
after  applying  the  said  purchase  money  upon  the  said  mortgage, 
there  remained  a balance  due  for  debt,  interest,  and  costs  amount- 
ing to  $500;  and  the  plaintiffs  submitted  that  the  said  mortgage 
was  not,  under  the  circumstances,  a good  and  valid  security  within 
the  meaning  of  the  said  covenant,  and  that  the  defendant  was 
liable  to  pay  the  said  deficiency  to  the  plaintiffs,  which  he  neglected 
and  refused  to  do,  and  the  plaintiffs  claimed  the  deficiency  from 
the  defendant. 

The  defendant,  in  his  defence,  submitted  that  the  above  allega- 
tions disclosed  no  cause  of  action  against  him  in  respect  of  the 
matters  set  out. 


The  action  was  tried  before  Britton,  J.,  without  a jury,  at  Lon- 
don, on  May’ 21st,  1907. 


R.  Bayly,  K.C.,  for  the  plaintiffs. 

H.  Guthrie,  K.C.,  for  the  defendant. 

Britton,  J.  : — I would  reserve  this  case  if  I felt  any  doubt, 
but  really  I do  not  feel  any  hesitation  or  doubt  in  the  matter, 
I may  be  quite  wrong,  and  it  may  be  a case  that  will  bear  further 
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argument  and  consideration.  Still,  the  defendant  is  entitled  to  the 
opinion  that  I have,  and  if  I give  it  now  I think  it  will  facilitate 
the  ultimate  disposal  of  the  case. 

I am  of  opinion  that  the  covenant  in  this  mortgage  does  not 
guarantee  the  debt:  the  covenant  that  the  mortgage  is  a good 
and  valid  security  means  a security  just  as  it  pretends  to  be,  and 
as  it  is  represented  to  be,  viz.,  that  it  is  made  by  the  mortgagor, 
who  is  competent  to  make  a mortgage.  It  may  go  the  length 
that  the  mortgagor  is  not  a minor;  that  he  was  compos  mentis;  that 
there  was  no  fraud  in  connection  with  it;  that  there  was  con- 
sideration for  the  money  advanced;  that  it  is  upon  the  land  as 
described;  and  that  there  was  title  to  the  land;  that  it  was  valid 
in  such  a sense  and  in  the  way  I am  putting  it.  I think  the  cases 
cited  are  quite  in  line  with  the  view  I hold,  and  seem  to  me  not 
to  support  the  contention  put  forward  by  the  plaintiffs. 

The  covenant  means  that  the  mortgage  assigned  is  valid  as 
an  instrument.  To  put  it  as  defined  in  the  Standard  Dictionary, 
“the  mortgage  is  based  on  and  sustained  by  facts;”  it  is  “founded 
on  truth;”  “it  is  capable  of  being  proved  sound  and  good.”  The 
covenant  is,  that  the  mortgage  is  legally  sound  in  form  and  sub- 
stance, and  that  it  is  sufficient  and  effective  to  enable  the  assignee 
to  realize  so  far  as  possible  from  the  covenant  by  the  mortgagor 
and  from  the  land  conveyed.  It  goes  no  further.  The  land 
might  be  of  less  value  when  mortgage  was  executed  than  the 
amount  of  the  mortgage,  and  of  much  greater  value  when  the 
mortgage  was  foreclosed  than  the  amount  of  the  mortgage,  and 
vice  versa. 

As  a mortgage  security  it  is  a valid  security  up  to  the  full  amount 
mentioned  so  far  as  the  value  of  the  property  will  enable  the  assignee 
to  avail  himself  of  and  realize  upon  it. 

The  action  must  be  dismissed  with  costs. 

The  plaintiffs  appealed  to  the  Divisional  Court,  and  the  appeal 
was  argued  on  October  30th,  1907,  before  Mulock,  C.J.  Ex.  D., 
and  Anglin  and  Clute,  J.J. 

R.  Bayly,  K.C.,  for  the  plaintiffs,  contended  that  the  covenant 
in  question  meant  that  the  security  was  sufficient,  and  the  property 
valuable  enough  to  produce  the  debt;  that  a “good”  security 


XV.] 


ONTARIO  LAW  REPORTS. 


215 


means  a sufficient  security:  Imperial  Dictionary,  sub  voc.,  where 
“good  security”  is  defined  as  “adequate  security,”  “sufficient 
security;”  that  every  covenant  is  to  be  construed  most  strongly 
against  the  covenantor  : Powell  v.  Baker  (1863),  13  C.P.  194; 
Real  Investment  Estate  Co.  v.  Metropolitan  Building  Society  (1883), 
3 O.R.  476.  He  stated,  however,  that  the  precise  covenant  did 
not  seem  ever  to  have  come  before  the  courts. 

H.  Guthrie , K.C.,  contended  that  both  words  in  the  covenant 
might  be  given  their  full  meaning,  and  yet  not  amount  to  a 
guarantee;  that  “good”  means  that  the  mortgage  is  a genuine 
mortgage/and  “valid”  that  it  is  unimpeachable  at  law;  that  if 
“good”  meant  “sufficient”  there  wrould  be  no  need  of  the  follow- 
ing covenant  that  the  mortgagor  has  not  released  any  part  of 
the  mortgaged  premises;  and  that  the  strongest  argument  against 
plaintiff  was  that  the  same  contention  had  not  been  raised  before. 
He  referred  to  Murray  v.  Dunn,  [1907]  A.C.  283. 

Per  Curiam. — We  see  no  reason  for  disturbing  the  judgment 
appealed  from.  We  entertain  no  doubt  that  “good”  merely 
accentuates  the  word  “valid.”  In  conveyancing  many  words 
which  are  unnecessary  are  found.  It  seems  impossible  to  give 
one  meaning  to  the  word  “security”  when  it  is  called  “valid,”  and 
another  when  it  is  called  “good:”  that  in  one  case  it  means 
“sufficient,  security,”  and  in  the  other  merely  a mortgage  valid  in 
law. 

We  do  not  construe  this  covenant  other  than  that  the  mort- 
gage is  legally  binding,  not  that  the  lands  covered  by  the 
mortgage  are  sufficient  in  fact  to  pay  the  debt,  if  they  are  con- 
verted into  money. 
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[MABEE,  J.] 

Servos  v.  Stewart. 

Littoral  Proprietor — Lake  Front — Removal  of  Sand  and  Gravel — Injury  to 
Plaintiff’s  Land — Injunction. 

The  plaintiffs  owned  a lot  running  down  to  the  shore  of  Lake  Ontario,  which 
shore  consisted  of  sand  and  gravel  and  was  of  varying  width,  and  the  bank 
of  which  was  a clay  loam  from  ten  to  fifteen  feet  high.  Notwithstanding 
the  protection  afforded  by  the  shore,  over  forty  acres  of  land  had  been 
washed  away  since  the  Crown  grant  was  made  in  1799.  The  plaintiffs 
sought  an  injunction  to  restrain  the  defendant  from  removing  gravel  oppo- 
site to  their  land,  as  tending  to  render  it  more  liable  to  encroachment  by 
the  waters  of  the  lake: — 

Held,  that  notwithstanding  the  metes  and  bounds  in  the  Crown  grant  were 
expressed  to  begin  “on  the  shore  of  Lake  Ontario,”  the  plaintiff’s  land  ex- 
tended only  to  the  line  of  the  water  at  present  low  water  mark,  and  not  to 
what  was  that  line  in  1799,  but  that  as  littoral  proprietors  they  were  entitled 
to  the  injunction. 

This  was  an  action  for  an  injunction  to  restrain  the  removal 
of  gravel  from  a lake  shore  under  the  circumstances  stated  in  the 
judgment.  The  action  was  tried  at  the  St.  Catharines  non- jury 
sittings  on  September  30th,  1907. 

J . H.  Ingersoll,  for  the  plaintiffs,  referred  to  Throop  v.  Cobourg 
and  Peterborough  R.W . Co.  (1854),  5 C.P.  509,  affirmed  in  appeal, 
March  3rd,  1859,  unreported,  (see  2 A.R.  212);  Stover  v.  Lavoia 
(1906-7),  8 O.W.R.  398,  9 O.W.R.  117. 

G.  F.  Peterson,  for  the  defendant,  contended  that  the  public 
has  a right  of  access  to  the  shores  of  all  navigable  waters,  and 
also  the  right  to  enter  and  remove  sand  and  gravel  therefrom. 

October  1.  Mabee,  J.  : — The  plaintiffs  own  lot  5 in  the  first 
concession  and  broken  front  of  the  township  of  Grantham.  The 
description,  in  the  Crown  grant,  whiteh  issued  on  July  8th,  1799, 
covering  lot  5,  runs  as  follows  : “ Beginning  on  the  shore  of  Lake 
Ontario  where  a post  has  been  planted  at  the  north-east  angle  of 
lot  No.  5,  marked  thence  south  ...  to  the  place  of  begin- 

ning.” A plan  made  by  Mr.  Geo.  Gibson  in  1871,  from  a survey 
made  by  him,  shews  that  at  that  time  the  water  line  had  receded 
between  seven  and  eight  chains,  and  he  stated  at  the  trial  that 
since  1871  between  three  and  four  chains  more  have  washed  away. 
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The  plaintiffs’  farm  is  cultivated  down  to  the  edge  of  the  bank. 
This  is  a clay  loam  varying  from  ten  to  fifteen  feet  in  height,  at 
the  foot  of  which  lies  the  shore,  composed  of  sand  and  gravel,  of 
varying  width,  in  some  places  twenty  feet,  while  in  others  the  margin 
of  shore  or  beach  is  very  small.  I find  upon  the  evidence  of  the 
plaintiff,  Alexander  Servos,  and  of  Geo.  Coppen,  that  this  shore 
or  beach  forms  a protection  to  the  bank,  and  at  the  points  where 
the  shore  is  widest  and  highest  the  bank  is  less  liable  to  wash  or 
cave  down  during  high  water  and  storms  than  where  the  shore  is 
low  or  narrow.  Even  with  this  protection,  over  forty  acres  of 
the  land  covered  by  the  Crown  grant  have  washed  away  during 
the  past  century,  and,  doubtless,  without  the  shore  or  beach, 
and  with  the  direct  action  of  the  waves  upon  the  clay  banks,  a 
great  deal  more  land  would  have  been  lost  during  that  time.  A 
narrow  highway  runs  down  to  the  beach,  and  in  December  last, 
and  again  in  May  of  this  year,  the  defendant  drove  down  this 
highway  and  removed  gravel  from  the  shore  opposite  the  lands 
of  the  plaintiffs.  Objection  was  taken  to  this  by  one  of  the  plain- 
tiffs, and  he  ordered  the  defendant  off.  Again  on  May  29th 
the  defendant  returned,  with  a number  of  his  neighbours,  and 
drew  away  seventeen  or  eighteen  loads  of  gravel  from  a point 
some  distance  from  where  the  road  touches  the  beach,  and  opposite 
the  plaintiffs’  lands.  The  plaintiffs  then  had  the  defendant  noti- 
fied in  writing  to  desist.  He  drew  two  loads  after  receiving  the 
written  notice,  and  in  his  examination  for  discovery,  says  he 
intends  to  draw  more  as  soon  as  his  farm  work  will  permit  him. 
So  the  defendant  claims  the  right  to  remove  this  gravel  from  oppo- 
site the  lands  of  the  plaintiffs,  and  the  point  for  determination 
is  whether  the  plaintiffs  can  prevent  him. 

The  plaintiffs  contended  that  the  point  of  commencement  in 
the  description  in  the  Crown  grant  being  now  some  ten  or  eleven 
chains  out  in  the  lake,  they  were  the  owners  of  the  land  out  that 
far  covered  by  the  lake  waters,  but  I do  not  think  that  to  be  the 
case.  The  grant  relates  to  land  on  the  shore  of  Lake  Ontario , and 
as  the  lake  widens  the  boundary  of  the  plaintiffs’  lands  recedes. 
But  to  entitle  the  plaintiffs  to  maintain  this  action,  it  is  not  neces- 
sary for  them  to  make  title  to  any  of  the  lands  covered  by  water. 
They  are  riparian  proprietors,  and  have  the  right  to  have  the 
beach  or  shore  maintained  in  such  manner  as  will  best  protect 
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their  lands.  Carrying  away  this  gravel  gives  the  water  easier 
access  to  the  plaintiffs’  cultivated  lands,  and  renders  them  liable, 
during  storms,  to  encroachments  they  would  not  otherwise  be 
liable  to.  It  is,  as  it  were,  a natural  barrier  between  the  waters 
of  the  lake  and  the  plaintiffs’  banks,  and  the  defendant,  pro- 
posing to  remove  that  barrier,  may  be  restrained  : Attorney 
General  v.  Tomline  (1880),  14  Ch.D.  58. 


In  Stover  v.  Lavoia  (1906),  8 O.W.R.  398  (affirmed  by  the 
Divisional  Court,  9 O.W.R.  117),  it  is  held  that  the  shore  of  a 
navigable  inland  lake  is  now  well  understood  to  mean  the  edge  of 
the  water  at  its  lowest  mark,  and  that  a grant  to  the  lake  shore 
“carries  to  the  edge  of  the  water  in  its  natural  condition  at  low 
water  mark.”  If  this  be  so,  then  the  lands  of  the  plaintiffs 
extend  to  the  line  of  the  water  at  low  water  mark,  and  so  include 
the  spot  where  the  defendant  removed  the  gravel.  My  own  view 
would  be  that  a boundary  at  the  shore  of  a lake  would  be  that 
point  where  the  ordinary  wash  ceased,  and  that  all  the  sand  or 
beach  between  ordinary  low  water  and  the  nominal  high  water 
mark  would  form  the  shore. 


Again,  applying  Stover  v.  Lavoia,  it  is  said  that  a littoral  or 
lacustrine  proprietor  has  the  right  to  protect  his  riparian  privilege 
against  any  injury  likely  to  arise  from  the  wash  of  the  waves  and 
against  the  removal  of  sand  or  gravel  which  forms  a natural  barrier 
against  the  encroachment  of  the  lake. 

I find  the  fact  to  be  that  the  act  of  the  defendant  rendered  the 
encroachment  of  the  lake  more  likely,  and  the  continued  removal 
of  this  sand  or  gravel  would  ^work  injury  to  the  plaintiffs’  lands. 
It  was  contended  that  the  sand  or  gravel  might  shift  or  wash 
away  by  storms,  and  so  the  waters  reach  the  plaintiffs’  banks. 
Of  course,  that  might  happen,  and  that  is  one  of  the  risks  inci- 
dental to  the  plaintiffs’  riparian  position,  but  it  in  no  way  forms 
any  excuse  for  the  defendant  removing  what  the  storms  have 
not  as  yet  washed  away.  It  was  also  argued  that  as  the  plaintiffs 
had  at  times  sold  gravel  to  the  defendant  and  others,  they  were 
in  some  way  precluded  from  now  complaining.  I do  not  think 
so.  The  plaintiff  Alexander  Servos  admitted  he  had  done  so, 
but  in  ignorance  of  its  injurious  effects,  and  that  he  now,  knowing 
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the  injury  it  had  been  to  his  lands,  was  determined  to  stop  further 
removal  if  he  could. 

Coppen,  an  owner  some  five  or  six  lots  away,  said  he  had  refused 
$200  for  leave  to  remove  gravel  from  the  front  of  his  lands,  as  such 
removal  would  be  very  injurious  to  the  banks. 

I think  the  plaintiffs  are  entitled  to  an  injunction  restraining 
the  defendant,  his  servants  or  agents,  from  digging  up  or  removing 
any  sand  or  gravel  lying  between  the  banks  of  the  plaintiffs'  land 
and  the  waters  of  Lake  Ontario. 

I fix  the  damages  for  the  trespasses  already  committed  at 
$20,  and  order  the  defendant  to  pay  the  plaintiffs'  costs  upon  High 
Court  scale. 


Mabee,  J. 

1907 

Servos 

v. 

Stewart. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Bryans  et  al.  y.  Moffatt  et  ux. 

Jury  Notice — Motion  to  Strike  out — Discretion  Exercised  before  Trial — Place 
of  Trial  outside  of  Toronto — Equitable  Defence. 

The  discretion  of  a Judge  in  Chambers  in  striking  out  a jury  notice,  in  an 
action  to  be  tried  outside  of  Toronto,  was  held  to  have  been  properly 
exercised  where  the  action  was  brought  by  the  executors  of  a deceased 
mortgagee  upon  the  covenant  contained  in  the  mortgage  deed,  and  the 
defence  was  that  the  written  documents,  the  mortgage  deed  and  the  deed 
of  conveyance  to  the  mortgagors,  did  not  express  the  true  agreement 
between  the  parties. 

Sernble,  per  Meredith,  C.J.C.P.,  that  the  rule  laid  down  in  Montgomery  v. 
Ryan  (1906),  13  O.L.R.  297,  might  well  be  extended  to  all  cases,  whether 
to  be  tried  in  Toronto  or  elsewhere. 

Semble,  also,  that  the  facts  alleged  in  the  defence  would  not  have  been  ad- 
missible under  the  plea  of  non  est  factum;  that  the  defence  was  really  an 
equitable  one,  involving  rectification  of  the  instrument  sued  upon;  and  in 
that  case  the  jury  notice  would  be  irregular. 

Order  of  Boyd,  C.,  affirmed. 

Appeal  by  the  defendants  from  an  order  of  Boyd,  C.,  in  Cham- 
bers, striking  out  the  defendants’  jury  notice. 

The  action  was  brought  by  the  executors  of  the  will  of  Robert 
Stewart,  deceased,  against  Andrew  Moffatt  and  Elizabeth  Moffatt, 
his  wife,  to  recover  $1,000  principal  and  $50  interest  upon  a 
covenant  by  the  defendants  for  payment  to  the  testator  of  the 
moneys  secured  by  an  indenture  of  mortgage  dated  the  5th  October, 
1905. 

The  defendant  Andrew  Moffatt,  by  his  statement  of  defence, 
admitted  that  the  mortgage  moneys,  amounting  to  $1,000  and 
interest,  had  not  been  paid;  and  said  (2)  that  on  and  prior  to  the 
25th  September,  1905,  the  deceased  Robert  Stewart  was  the  owner 
of  200  acres,  and  prior  to  that  date,  being  anxious  to  dispose  of 
the  same,  proposed  to  the  defendant  Andrew  Moffatt  that  he 
should  agree  to  purchase  the  lands  at  the  nominal  price  of  $4,500, 
and  that  he  (Stewart)  would  convey  the  same  to  him  (Moffatt) 
at  that  figure,  and  that  he  (Moffatt)  should  raise,  by  way  of  mort- 
gage on  the  security  of  the  lands,  $3,500,  and  pay  the  same  to 
Stewart,  and  that  he  (Moffatt)  should  give  to  Stewart  security 
that  he  would  pay  to  Stewart  an  annuity  of  $50  per  annum,  that 
amount  being  fixed  as  interest  at  the  rate  of  5 per  cent,  per  annum 
on  $1,000,  but  that  on  the  death  of  Stewart  there  should  be  no 
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obligation  resting  on  Moffatt  to  pay  the  $1,000,  or  any  part  thereof, 
and  Moffatt  accepted  the  proposal;  (3)  that  Moffatt  was  ignorant 
in  matters  of  conveyancing,  and  had  had  little  or  no  experience 
in  matters  of  business,  and  trusted  entirely  to  Stewart  to  carry 
out  the  proposal  and  acceptance  according  to  the  terms  and  con- 
ditions thereof,  and  had  no  independent  or  other  advice;  that 
Moffatt  was  instructed  to  present  himself  and  his  wife  to  an  un- 
licensed conveyancer,  who  was  not  a solicitor,  selected  by  Stewart 
to  carry  out  the  contract,  and  Moffatt,  without  consideration  and 
without  understanding  them,  signed  such  papers  as  were  put 
before  him;  that  the  raising  of  the  $3,500  and  the  borrowing  of 
the  moneys  on  a mortgage  were  arranged  by  the  conveyancer  or 
by  Stewart,  and  Moffatt  took  no  part  therein  other  than  signing 
such  papers  as  were  put  before  him,  but  he  knew  that  the  $3,500 
was  borrowed  from  one  Richard  Souch;  (4)  that  Moffatt  did  not 
understand,  at  the  time,  that  he  was  sigmng  a mortgage  for  $1,000 
payable  to  Stewart,  and  covenanting  therein  that  he  would  pay 
him  $1,000  and  interest,  as  it  turned  out  that  he  had,  but  supposed 
he  was  simply  signing  a writing  securing  to  Stewart  the  payment 
of  the  annuity  of  $50  for  his  life;  (5)  that  Moffatt  made  the  contract 
with  Stewart  that  the  lands  should  be  conveyed  to  him  alone, 
and  not  to  him  and  his  wife,  as  had  been  done,  and  Moffatt  in- 
structed his  wife,  when  he  requested  her  to  go  to  the  conveyancer 
to  sign  the  necessary  papers,  that  she  was  required  to  sign  for 
the  purpose  of  barring  her  prospective  right  to  dower  in  the  lands 
only,  and  for  no  other  purpose,  and  his  wife  did  not  know  that 
the  conveyance  was  being  made  to  him  and  her  jointly,  and  that 
she  was  signing  the  mortgage  to  Souch  and  giving  security  for 
the  annuity  to  Stewart  as  a joint  owner  and  mortgagor;  (6)  that 
Moffatt,  after  the  commencement  of  this  action,  and  after  he  h^d 
consulted  his  solicitors,  who  searched  the  papers  in  the  registry 
office,  and  had  been  advised  by  them,  learned  for  the  first  time 
that  the  conveyance  had  been  made  to  him  and  his  wife  jointly, 
and  that  his  wife  jointly  with  him  had  covenanted  to  pay  the 
amount  of  the  mortgage  moneys  to  Souch  and  to  Stewart;  (7) 
that  the  lands,  at  the  time  of  the  agreement  to  purchase  referred 
to,  were  not  worth  $4,500,  and  were  not  saleable  for  more  than 
$3,500;  (8)  that  Moffatt  and  his  wife,  on  16th  October,  1907, 
offered  to  the  plaintiffs,  and  were  now  willing  and  offered,  to  pay 
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all  interest  in  arrear  on  the  Souch  mortgage  to  a reasonable  time 
after  the  date  of  the  defence  (16th  November,  1907),  and  all  arrears 
of  annuity  of  $50  to  the  date  of  the  death  of  Stewart,  and  also  to 
pay  to  the  plaintiffs  a proportionate  share  of  the  $50  per  annum 
from  the  date  of  the  death  to  a reasonable  time  after  the  date 
of  the  defence,  and  to  pay  all  taxes  for  1907,  and  to  re-convey  the 
lands  to  the  plaintiffs,  subject  to  the  Souch  mortgage,  and  give  up 
possession  to  the  plaintiffs,  and  that  there  be  no  costs  of  the  action 
payable  by  the  plaintiffs  or  defendants  to  the  other  of  them;  Moffatt 
making  this  offer  for  the  reason  that  there  may  have  been  an 
honest  misunderstanding  on  the  part  of  the  conveyancer.  And 
Moffatt  prayed  that  if  the  offer  set  out  in  paragraph  8 was  not 
accepted  by  the  15th  December,  1907,  and  before  any  further 
costs  were  incurred,  that  it  be  regarded  as  not  binding  on  him, 
and  that  the  mortgage  be  discharged  by  the  plaintiffs  or  delivered 
up  to  be  cancelled. 

The  statement  of  defence  of  the  defendant  Elizabeth  Moffatt 
set  forth  : (1)  that  she  took  advantage  of  the  facts  stated  in  the 
defence  of  her  co-defendant;  (2)  that  she  never  accepted  the 
conveyance  referred  to,  and  now  formally  repudiated  it;  (3)  that 
she  was  absolutely  inexperienced  in  matters  of  business  and  con- 
veyancing or  purchasing  lands,  and  in  carrying  out  the  contract 
which  her  co-defendant  made  with  Stewart  she  was  acting  without 
independent  or  other  advice,  and  was  unaware  that  she  was  making 
herself  liable,  or  any  little  estate  she  had  responsible,  for  the  amounts 
claimed  by  the  plaintiffs;  that  she  simply  signed  any  papers  put 
before  her,  on  the  understanding  that  she  was  only  barring  her 
prospective  right  to  dower  to  enable  her  husband  to  carry  out 
any  contract  that  he  made  with  Stewart,  and  that  she  should  not 
be  held  personally  liable;  (4)  that  she  was  a married  woman, 
married  in  1871,  and  pleaded  as  a defence  the  statutes  relating 
to  married  women,  their  rights  and  liabilities;  that  she  joined  in 
the  offer  of  settlement  made  in  the  eighth  paragraph  of  the  state- 
ment of  defence  of  her  co-defendant.  And  she  prayed  that  if  the 
offer  made  were  not  accepted  by  the  15th  December,  1907,  and 
before  any  further  costs  were  incurred,  the  mortgage  should  be 
reformed  by  eliminating  therefrom  any  liability  of  hers  there- 
under. 

The  plaintiffs  delivered  a reply,  in  which  they  joined  issue, 
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denied  the  contract  alleged  by  the  defendants,  and  set  up  the 
Statute  of  Frauds. 

The  venue  was  laid  at  Cobourg. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.J.C.P.,  MacMahon  and  Teetzel,  JJ.,  on  the  9th 
December,  1907. 

H.  E.  Rose,  for  the  defendants,  referred  to  Bagot  v.  Chapman, 
[1907]  2 Ch.  222;  Montgomery  v.  Ryan  (1906),  13  O.L.R.  297; 
Cli$dell  v.  Lovell  (1907,  ante  10  O.W.R.  609,  925 ; Hawke  v.  O'Neill 
(1898),  18  P.R.  164;  Bank  of  Toronto  v.  Keystone  Fire  Insurance 
Co.  (1898),  18  P.R.  113;  Sawyer  v.  Robertson  (1900),  19  P.R.  172. 

A.  C.  Macdonell,  for  the  plaintiffs,  was  not  called  on. 

The  judgment  of  the  Court  was  delivered  by  Meredith,  C.J.  : — 
Speaking  for  myself,  I think  the  rule  of  practice  laid  down  in  Ryan 
v.  Montgomery,  13  O.L.R.  297,  might  well  be  extended  to  any  case, 
whether  in  town  or  country,  where  the  case  is  one  that,  in  the 
opinion  of  the  Judge  before  whom  the  motion  to  strike  out  the 
jury  notice  comes,  would  be  tried  without  a jury. 

I think  the  Court  is  bound  to  take  notice  of  the  fact  that  keeping 
juries  waiting  while  sometimes  very  long  cases  to  be  tried  without 
a jury  are  going  on,  is  a grave  injustice  to  the  county,  and  that  the 
Court  ought  to  endeavour,  if  it  can  be  done  without  a denial  of 
any  substantial  right  to  the  litigants,  to  avoid  that  expense  being 
incurred. 

It  is  not  necessary  for  the  purposes  of  this  case  to  lay  that  down 
as  the  practice  to  be  followed,  because  it  seems  to  us  that  we  ought 
not  to  interfere  with  the  discretion  which  the  learned  Chancellor 
exercised.  It  is  very  doubtful  whether  the  defence  which  is  sought 
be  set  up  would  be  admissible  under  what  was  formerly  the  plea  of 
non  est  factum,  and  I am  inclined  to  think  that  the  only  remedy 
the  defendants  would  have,  if  they  are  able  to  make  out  what  they 
set  up,  would  be  obtainable  only  by  rectification  of  the  instru- 
ments sued  on,  in  which  case  a jury  notice  would  not  be  proper. 

It  would  be  highly  unsatisfactory  in  a case  of  this  character, 
where  there  is  a writing,  and  one  of  the  parties  to  the  transaction 
is  dead,  and  the  sole  defence  is  that  that  writing  does  not 
express  the  true  agreement,  and  that  the  defendants  never  intended 
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to  sign  such  an  instrument  as  was  executed  by  them,  that  that 
question  should  be  tried  by  a jury. 

Bryans 

V. 

Moffatt. 

We  think  that  the  Chancellor  exercised  a proper  discretion  in 
striking  out  the  jury  notice,  and  the  appeal  will  be  dismissed  with 

costs  to  the  plaintiffs  in  any  event  of  the  action. 

Meredith,  C.  J. 

E.  B.  B. 


1907 

[BOYD,  C.] 
T v.  B 

Dec.  10 

Marriage — Declaration  of  Nullity — Impotence — Jurisdiction. 

The  High  Court  of  Justice  has  no  jurisdiction  to  entertain  an  action  to  hava 
a marriage  declared  null  and  void  by  reason  of  the  alleged  incapacity  and 
impotence  of  one  of  the  parties. 

Lawless  v.  Chamberlain  (1889),  18  O.R.  296,  distinguished. 

By  an  order  made  in  this  action  the  question  of  the  jurisdic- 
tion of  the  Court  to  entertain  the  action,  which  was  brought  to 
have  a marriage  declared  null  and  void,  on  the  ground  of  im- 
potence of  the  defendant,  was  directed  to  be  heard  as  a preliminary 
question  of  law  in  the  nature  of  a demurrer.  The  facts  are  stated 
in  the  judgment. 

The  argument  was  heard  by  Boyd,  C.,  in  the  Weekly  Court, 
on  the  9th  December,  1907. 

C.  W.  Thompson , for  the  plaintiff. 

H.  W.  Mickle , for  the  defendant. 

December  10.  Boyd,  C.  : — The  question  of  jurisdiction  is 
raised  in  regard  to  the  power  of  the  Court  to  entertain  an  action 
by  the  husband  to  have  his  marriage  declared  null  and  void  by 
reason  of  the  alleged  incapacity  and  impotence  of  the  wife,  who 
is  the  defendant.  The  ceremony  of  marriage  was  in  September, 
1906,  and  the  action  is  brought  in  November,  1907,  and,  according 
to  the  plaintiff’s  statement  of  claim,  the  parties  have  “lived  together 
as  man  and  wife,”  though  without  consummation.  The  defendant 
denies  this  last  allegation,  and  affirms  the  fact  of  sexual  inter- 
course having  existed  for  a time,  though  discontinued  from  physical 

XV.] 


ONTARIO  LAW  REPORTS. 


225 


causes  in  the  husband.  The  parties  were  of  the  ages  of  35  and  22 
when  they  were  married.  This  case  is  now  brought  before  me 
on  the  sole  point  in  law  as  to  the  jurisdiction  of  the  Court.  It  is 
a novel  attempt  to  enlarge  the  jurisdiction  in  a case  where  the 
parties  are  of  age,  competent  to  contract,  and  have  contracted 
to  enter  into  the  relationship  of  husband  and  wife,  and  have  lived 
in  marital  companionship  for  over  a year. 

In  1868  Sir  J.  P.  Wilde  said  : “It  may  be  safely  asserted  that 
the  question  of  impotency  as  a ground  of  nullity  has  never  yet 
been  raised  in  the  temporal  courts  of  this  country.  . . . A 

suit  for  the  purpose  of  obtaining  a definitive  decree  declaring  a 
marriage  void  which  should  be  universally  binding,  and  which 
should  ascertain  and  determine  the  status  of  the  parties  once  for 
all,  has,  from  all  time  up  to  the  present,  been  maintainable . in 
the  ecclesiastical  courts  or  in  the  Divorce  Court  alone:  ”,  A.  v.  B. 
(1868),  L.R.  1 P.  & D.  559,  561.  In  cases  of  nullity  the  marriage 
status  exists  down  to  the  time  that  the  decree  dissolving  or  annulling 
the  marriage  is  made  absolute  : Foden  v.  Foden,  [1894]  P.  307. 

Lawless  v.  Chamberlain  (1889),  18  O.R.  296,  was  a very  different 
case  from  this.  There  both  parties  were  under  age,  and  the 
ground  of  complaint  was  that  the  consent  had  been  procured  by 
duress  and  intimidation,  and  that  there  had  been  no  coming  together 
of  the  parties  afterwards  either  in  domestic  or  marital  relations. 
The  circumstances,  if  proved,  were  such  as  to  shew  that  the  alleged 
marriage  was  void  ab  inito,  and  that  the  ceremony  performed  was 
a mere  unmeaning  form. 

Here  the  marriage  has  been  validly  solemnized  and  matrimonial 
relations  established  for  many  months,  and  the  fact  of  alleged 
“impotence”  would  only  render  the  relation  voidable  and  not 
void.  In  this  case  the  marriage  relation  existed  de  jure  from  the 
outset,  on  the  ground  that  “ consensus  non  concubitus  facit  nuptias.” 
The  marriage  is  valid  in  the  eye  of  the  law,  though  there  has  been 
no  consummation.  The  injured  party  may,  upon  proof  before  a 
proper  tribunal,  obtain  a judgment  declaring  it  to  be  a nullity, 
but  till  then  it  is  merely  voidable,  even  if  the  alleged  impotence 
really  exists;  it  is  not  void  ab  initio  : Turner  v.  Thompson  (1888), 
13  P.D.  37,  at  p.  41. 

The  ratio  decidendi  in  Lawless  v.  Chamberlain  has  been,  I 
think,  legislatively  recognized  in  the  late  statute  passed  in  Ontario 
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of  this  year,  7 Edw.  VII.  ch.  23,  sec.  8,  providing  for  cases  of 
infancy  where  the  marriage  has  been  merely  a form,  and  there 
has  been  no  cohabitation.  See  also  a late  American  case  in  equity, 
where  the  Court  adjudicated  in  a case  where  the  alleged  marriage 
was  no  marriage:  Rooney  v.  Rooney  (1896),  54  N.J.  Eq.  231. 

Jurisdiction  in  cases  of  nullity  and  other  matrimonial  difficulties 
is  given  by  the  old  statute  law  in  Quebec  : Gemmill  on  Divorce, 
p.  43;  but  no  such  legislation  enables  the  Courts  of  this  Province 
to  hold  suit  in  cases  where  the  marriage  status  is  involved,  and 
the  litigation  is  really  in  rem,  dissolving  the  existing  marital  union. 
The  only  forum  open  to  aggrieved  spouses  is  the  High  Court  of 
the  Dominion  Parliament,  to  which  body  the  right  appertains: 
White’s  Case  (1888),  referred  to  in  detail  in  Gemmill,  at  pp.  Ill 
and  191. 

The  plaintiff  has  no  right  of  action  in  this  Court,  and  his  action 
should  be  dismissed  with  costs  as  between  solicitor  and  client. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Boultbee  v.  Wills  & Co.  et  al. 

Company — Shares — Sale — Transfer — Registration — Injunction  Preventing  — 

Loss  of  Sale — Damages. 

The  plaintiff  purchased  from  the  defendants  1,000  shares  of  mining  stock, 
and  received  from  them  a certificate  for  that  number  of  shares,  made  out 
in  favour  of  one  C.,  and  by  him  indorsed  with  a transfer  in  blank  : — 

Held,  that  this  completed  the  duty  of  the  defendants  as  sellers,  and  it  was 
not  incumbent  upon  them  to  see  that  the  plaintiff  should  become  regis- 
tered as  owner  of  the  shares  upon  the  books  of  the  company;  but  they 
were  under  obligation  to  do  nothing  to  prevent  the  plaintiff  from  having 
the  shares  registered  in  his  name. 

The  plaintiff,  having  contracted  to  sell  the  shares  at  a profit,  endeavoured 
to  have  himself  registered  as  the  owner  of  1,000  shares  and  to  obtain  two 
certificates  for  500  shares  each,  which  were  required  by  the  plaintiff’s 
vendee  as  a term  of  his  purchase,  but  was  refused  registration  because  of 
an  injunction,  obtained  by  the  defendants,  restraining  the  transfer  agents 
of  the  mining  company  from  registering  any  transfers  of  shares  standing 
in  the  name  of  C.  : — 

Held,  that  the  plaintiff  was  entitled  to  recover  from  the  defendants  as  damages 
the  difference  between  the  price  at  which  he  had  contracted  to  sell  the 
shares  and  the  price  which  he  afterwards  obtained  when  the  injunction 
was  dissolved  and  he  was  registered  as  owner  of  the  shares. 

Judgment  of  Mabee,  J.,  affirmed. 

An  appeal  by  the  defendants  Wills  & Co.  from  the  judgment 
of  Mabee,  J.,  at  the  trial,  in  favour  of  the  plaintiff,  for  the  recovery 
of  $629.75,  in  an  action  for  damages  for  preventing  the  plaintiff 
from  carrying  out  a profitable  sale  of  1,000  shares  of  the  capital 
stock  of  the  Temiskaming  Mining  Company.  The  shares  had 
been  bought  by  the  plaintiff  from  the  appellants.  In  an  action, 
to  which  the  plaintiff  was  not  a party,  the  appellants  obtained  an 
order  in  the  nature  of  an  injunction  restraining  the  transfer  agents 
of  the  mining  company  from  registering  the  transfer  of  certain 
shares,  and  the  effect  of  the  injunction  order  was  that  a transfer 
of  the  shares  bought  by  the  plaintiff  could  not  be  registered,  and 
so  he  lost  the  profit  from  the  sale  which  he  had  contracted  to 
make  to  a purchaser.  The  facts  are  further  stated  in  the  judg- 
ment. 


D.C. 

1907 

Nov.  13 


The  appeal  was  heard  by  Meredith,  C.J.C.P.,  MacMahon  and 
Teetzel,  J J. , on  the  12th  and  13th  November,  1907. 

G.  M . Clark,  for  the  appellants.  The  plaintiff,  the  respondent 
in  this  appeal,  had  made  a complete  sale  of  the  1,000  shares,  and 
he  was  under  no  obligation  to  see  that  his  purchaser  was  regis- 
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tered  as  the  owner  of  them;  he  had  done  nothing  to  prevent  the 
transfer  to  his  purchaser  being  registered,  and  was  not  responsible 
for  the  action  of  the  appellants  in  preventing  the  registration  of 
the  transfer.  Reference  to  Walker  v.  Olding  (1862),  1 H.  & C.  621; 
Lindley’s  Law  of  Companies,  6th  ed.,  p.  678;  London  Founders 
Association  v.  Clarke  (1888),  20  Q.B.D.  576;  Stray  v.  Russell  (1859), 
1 E.  & E.  888;  Warre  v.  Calvert  (1837),  7 A.  & E.  143;  Hooper  v. 
Herts , [1906]  1 Ch.  549. 

R.  McKay,  for  the  plaintiff,  respondent. 

November  13.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.  We  think  that  this  appeal  fails.  The  respon- 
dent purchased  on  the  13th  October,  1906,  from  the  appellants 
LOGO,  shares  of  mining  stock  for  $700,  and  received  the  certificate 
whihh  had  been  issued  to  M.  R.  Cartwright  for  them,  with 
transfer  in  blank  indorsed  on  it;  and  there  is  no  doubt,  upon 
the  authorities,  that  that  completed  the  duty  of  the  sellers, 
;and  that  it  was  not  incumbent  upon  them  to  see,  and  they 
were  in  no  way  responsible,  that  the  purchaser  should  become 
registered  as  owner  of  the  shares  upon  the  books  of  the  company; 
but  it  is  clear  upon  principle,  and  if  necessary  the  authority  of 
the  Court  of  Appeal  may  be  cited  in  support  of  it  (. Hooper  v.  Herts , 
[1906]  1 Ch.  549),  that  a vendor  of  shares  is  under  obligation  to 
do  nothing  to  prevent  his  purchaser  having  the  shares  registered 
in  his  name. 

Owing  to  some  difficulties  between  the  appellants  and  Cart- 
wright, litigation  arose  which  resulted  in  an  injunction  being 
obtained,  at  first  a temporary  one,  restraining  the  agents  of  the  com- 
pany, the  Imperial  Trusts  Corporation,  from  registering  any  trans- 
fers of  shares  standing  in  the  name  of  M.  R.  Cartwright,  to  the 
•extent  of  9,000  shares.  Cart v.  right,  without  the  1,000  shares 
which  had  been  sold  by  the  appellants  to  the  respondent,  and 
which  still  stood  in  his  (Cartwright’s)  name,  had  not  9,000  shares 
standing  in  his  name;  the  result  of  the  injunction  order  therefore 
was  that  it  operated  to  restrain  the  transfer  agents  from  register- 
ing the  transfer  to  the  respondent  of  the  shares  which  he  had 
bought  from  the  appellants. 

No  doubt,  that  was  the  result  of  an  unfortunate  mistake  on 
the  part  of  the  appellants,  who  had  no  intention  of  interfering 
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with  that  transfer;  but  the  terms  of  the  injunction  order  were 
plain,  and  the  transfer  agents  would  not  have  been  justified  in 
refusing  to  give  effect  to  the  provisions  of  it. 

The  respondent  placed  the  shares  in  the  hands  of  his  brokers, 
Messrs.  Jaffray  & Cassels,  for  sale.  They  found  a purchaser  at 
$1,700.  The  respondent  then  handed  the  certificate  to  his  brokers 
in  order  that  the  transaction  might  be  completed.  Upon  the 
brokers  taking  the  certificate  to  the  transfer  agents  for  the  purpose 
of  having  the  respondent  registered  as  the  owner  of  1,000  shares,  and 
obtaining  two  certificates  for  500  shares  each,  they  were  informed 
by  the  agents  of  the  injunction  order,  and  they  refused  to  register 
the  respondent  as  owner  of  the  shares.  In  consequence  of  this, 
the  respondent  was  unable,  or  assumed  that  he  was  unable,  to 
complete  his  sale,  and  went  into  the  market  arid  bought  1,000* 
shares  for  $1,700,  and  completed  the  sale. 

The  injunction  was  dissolved  after  a delay  of  some  weeks, 
and  the  respondent  was  then  registered  as  owner  of  the  shares,  and 
obtained  the  certificate,  and  he  then  sold  the  shares  for  $1,070.25. 
The  action  is  brought  to  recover  the  damages  which  he  sustained 
by  the  wrongful  act  of  the  appellants;  and  the  judgment  at  the 
trial  was  for  the  respondent  for  the  difference  between  the  $1,070.25 
and  the  $1,700,  at  which  price  the  respondent  had  sold  the  shares 
through  his  brokers. 

The  contention  of  the  appellants’  counsel,  and  the  only  point 
pressed  on  the  argument,  was  that  the  respondent  had  made  a 
complete  sale  of  the  1,000  shares,  and  that  he  was  under  no  obliga- 
tion to  see  that  his  purchaser  was  registered  as  the  owner  of  them; 
that  he  had  done  nothing  to  prevent  the  transfer  to  his  purchaser 
being  registered,  and  was  not  responsible,  for  the  transfer 
agents’  refusal  to  register  the  transfer. 

It  seems  to  us,  however,  that  it  is  plain  upon  the  evidence 
that  the  sale  to  the  respondent’s  purchaser  was  not  complete  ; 
that  it  was  a term  of  the  sale  that  the  seller  should  be  in  posses- 
sion of  two  500  share  certificates,  so  that  the  purchaser  might 
have  them  in  that  form;  and,  if  that  be  so,  it  follows  as  a matter 
of  course  that  the  respondent  is  entitled  to  recover,  because,  upon 
applying  for  the  certificates,  the  delivery  of  which  was  essential 
to  the  completion  of  the  contract,  he  was  unable  to  obtain  them. 

I am  inclined  to  think — it  is  not  necessary  for  the  decision  of 
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this  case  to  decide — that,  even  if  the  evidence  on  this  point  were 
not  as  clear  as  it  is,  the  brokers  having  dealt  in  good  faith  with  a 
highly  speculative  class  of  shares,  as  these  mining  shares  undoubtedly 
were,  and  having,  acting  in  good  faith,  formed  the  opinion  that  it 
was  so  doubtful  whether  the  purchase  could  be  forced  upon  the  pur- 
chaser that  they  ought  not  to  insist  on  completion  at  the  risk  of 
their  principal  having  to  embark  in  litigation  with  the  purchaser, 
the  respondent  would,  nevertheless,  be  entitled  to  recover.  It 
would  be  a most  unfair  thing  to  him,  dealing  with  stock  of  that 
character,  to  put  him  in  such  a position  that  he  would  have  to 
take  that  risk,  or,  if  he  did  not,  lose  his  right  to  recover  from  the 
appellants. 

No  injustice  is  done  to  these  appellants.  If  the  contention  of 
Mr.  Clark  is  right,  and  the  purchase  was  completed,  the  purchasers 
from  the  respondent  would  have  a right  of  action  for  the  wrong 
done  in  preventing  the  transfer  to  him  of  the  shares. 

Appeal  dismissed. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL  ] 

Rex  v.  Harrison.  C.  A. 

1907 

Criminal  Procedure — County  Court  Judge’s  Criminal  Court — Court  of  Record — 

Right  to  Issue  Writ  of  Habeas  Corpus  to — Certiorari  in  Aid  of — Refusal  to  Oct.  11. 

Discharge  Prisoner — Omission  to  File  Papers  in  High  Court — Non-return 

to  County  Judge’s  Court — Validity  of  Conviction. 

A prisoner  charged  with  perjury  elected  to  be  tried  without  a jury  at  the 
county  Judge’s  criminal  court,  and  was  tried  there  and  convicted,  the  Judge 
refusing  to  state  a case  for  the  Court  of  Appeal;  but  postponing  judgment 
to  enable  the  prisoner  to  appeal.  The  Court  of  Appeal,  however,  refused 
leave  to  do  so.  The  discharge  of  the  prisoner  was  then  moved  for  in  the 
High  Court  under  habeas  corpus,  and  certiorari  issued  in  aid  thereof;  which 
was  refused  on  the  ground  that  the  habeas  corpus,  etc.,  had  been  improvid- 
ently  issued,  that  writ  not  lying  to  the  county  Judge’s  court,  a court  of 
record,  and  the  prisoner  was  remanded  for  sentence,  wrhich  was  pronounced 
without  any  objection.  Some  time  afterwards  the  sentence  was  objected 
to  for  alleged  want  of  jurisdiction  in  the  county  Judge  to  pronounce  it, 
because  the  papers  which  had  been  returned  to  but  not  filed  in  the  High 
Court  under  the  certiorari  had  not  been  brought  back,  but  were  in  the  hands 
of  one  of  the  High  Court  officers,  and  so  did  not  repass  to  the  county  Judge’s 
court,  a special  order  of  transfer  being  necessary. 

A motion  for  leave  to  appeal  from  the  conviction,  and  for  an  order  requiring 
the  county  Judge  to  state  a case,  was,  under  the  circumstances,  refused. 

This  was  a motion  on  behalf  of  the  prisoner  for  leave  to  appeal 
to  the  Court  of  Appeal  from  a conviction  for  perjury  made  by 
the  county  Judge  in  the  Judge’s  criminal  court  for  the  county  of 
York;  and  for  an  order  requiring  the  Judge  to  state  a case. 

The  facts,  so  far  as  material,  are  set  out  in  the  judgment  of 
Meredith,  J.A. 

The  motion  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow, 
Maclaren,  and  Meredith,  JJ.A. 

J.  B.  Mackenzie , for  the  prisoner.  There  was  no  jurisdiction  in 
the  county  court  Judge  to  pronounce  sentence.  The  High  Court 
alone  had  jurisdiction  over  the  prisoner,  the  papers  having  been 
removed  there  : Rex  v.  Foster  (1903),  5 O.L.R.  624;  Rex  v.  Walsh 
(1903),  5 O.L.R.  527;  Rex  v.  Zickrick  (1897),  11  Man.  R.  452, 

459.  Section  1127  of  the  Criminal  Code,  which  provides  that  on 
the  dismissal  of  a motion  to  quash  a conviction,  a procedendo 
shall  not  be  necessary,  does  not  apply  to  the  county  Judge’s  criminal 
court.  It  is  limited  to  summary  convictions  by  magistrates. 

This  appears  from  the  section  as  contained  in  the  Criminal  Code 
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of  1892.  An  order  of  transfer  was  necessary.  No  such  order 
can  be  made  now.  There  is  no  power  in  this  Court  to  make  the 
order,  nor  can  Teetzel,  J.,  now  do  so,  for  he  is  functus  officio.  See 
also  Rex  v.  Glace  (1769),  4 Burr.  2459;  Askew  v.  Hayton  (1832), 
1 Dowl.  510;  Regina  v.  Grimmer  (1886),  25  N.B.  480;  Regina 
v.  White  and  Perry  (1886),  25  N.B.  483,  485;  Laverack  v.  Bean 
(1837),  3 M.  & W.  62;  Corner’s  Prac.,  79,  80;  Tidd’s  Prac.  (1824), 
412. 


J.  R.  Cartwright,  K.C.,  for  the  Crown.  Under  sec.  1019  of 
the  Code,  R.S.C.  1906,  ch.  146,  unless  some  substantial  wrong  or 
miscarriage  is  shown,  the  Court  will  not  interfere.  No  substantial 
wrong  or  miscarriage  is  shewn  here.  The  objection  is  purely  tech- 
nical. The  county  Judge,  however,  clearly  had  jurisdiction. 
When  the  matter  came  before  Teetzel,  J.,  in  the  High  Court,  he 
dismissed  the  motion,  and  remanded  the  prisoner  to  the  custody 
of  the  county  Judge.  Section  1127  of  the  Criminal  Code  is  not 
limited  as  claimed.  If,  however,  the  papers  were  not  filed,  then 
they  never  were  taken  out  of  the  custody  of  the  county  Judge, 
and  he  continued  to  have  jurisdiction. 

J.  B.  Mackenzie,  in  reply.  Section  1019  only  applies  where 
errors  have  arisen  on  a trial  with  respect  to  the  admission  or  rejec- 
tion of  evidence. 


October  11.  Osler,  J.A.: — In  the  exercise  of  our  discretion, 
I think  we  should  not  grant  leave  to  appeal  by  directing  the  chair- 
man of  the  general  sessions  of  the  peace  to  state  a case.  The  ends 
of  justice  do  not  require  it,  and  no  substantial  wrong  or  mis- 
carriage can  be  said  to  have  occurred  in  the  proceedings.  The 
defendant  was  regularly  tried  and  convicted,  and  the  certiorari  had 
not  been  formally  superseded  or  quashed,  or  any  order  made  for 
the  return  of  the  proceedings  to  the  sessions.  The  objection, 
under  the  circumstances,  is  purely  technical,  as  there  would  be 
nothing  that  I can  see  to  prevent  the  writ  from  being  now  quashed 
or  superseded  if  the  Crown  were  in  a position  to  make  the  motion, 
and  the  papers  would  then  be  returned  and  the  prisoner  re-sen- 
tenced. 

But  in  truth  the  certiorari,  which  was  not  less  improvidently 
issued  than  the  habeas  corpus,  never  was  before  the  Court,  never 
having  been  returned  and  filed  on  the  hearing  of  the  application 
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for  discharge  made  by  those  formerly  acting  for  the  prisoner.  It 
stands  to-day  as  if  no  return  had  been  made  to  it,  so  that  it 
cannot  be  said  that  the  papers  were  ever  removed  from  the 
sessions  into  the  High  Court.  We  are  not  to  assume  any  irregu- 
larity or  want  of  jurisdiction  in  the  sessions,  and  if  the  conviction 
was  not  returned  in  fact  into  the  High  Court  the  jurisdiction  of 
the  sessions  to  pass  sentence  undoubtedly  remained. 
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Leave  to  state  a case  should  therefore  be  refused. 


Meredith,  J.A.: — The  prisoner,  who  was  accused  of  the  crime 
of  perjury,  elected  to  be  tried  without  a jury,  and  was  tried  ac- 
cordingly in  the  county  Judge’s  criminal  court,  and  was  found 
guilty.  An  application  was  made  at  the  trial  for  a reserved  case, 
on  several  questions  of  law,  but  it  was  refused;  the  pronouncement 
of  the  judgment  of  the  Court  upon  the  prisoner  was,  however, 
postponed  to  enable  him  to  appeal  to  this  Court.  An  application 
was  accordingly  made  to  this  Court  for  a reserved  case,  but  that 
was  also  refused.  Subsequently  a writ  of  habeas  corpus  was  ob- 
tained on  the  prisoner’s  behalf,  in  the  High  Court,  and  after  that 
a writ  of  certiorari  in  aid,  as  it  is  called,  of  the  habeas  corpus . A 
return  was  made  to  the  writ  of  certiorari , and  the  prisoner  was 
brought  up  on  the  other  writ,  and  then  an  application  for  his  dis- 
charge from  custody  was  in  due  course  brought  on.  That  applica- 
tion was  refused,  and  the  prisoner  was  remanded  for  sentence  in 
the  inferior  court,  on  the  ground  that  the  writ  of  habeas  corpus, 
and  consequently  the  writ  of  certiorari,  had  been  improvidently 
issued,  because  habeas  corpus  does  not  lie  to  a court  of  record. 
The  judgment  of  the  inferior  court  upon  the  prisoner  for  the  in- 
dictable offence  of  which  he  had  been  there  found  guilty  was  there- 
upon moved  for,  and  it  was  pronounced,  without  any  sort  of 
objection  being  made  on  account  of  the  writ  of  certiorari  or  of 
anything  that  had  been  done  under  it. 

The  return  to  the  writ  of  certiorari  was  never  filed  in  the  superior 
court,  nor  were  any  of  the  papers  which  were  returned  with  it, 
nor  was  the  writ,  but  these  papers  had  not  been  brought  back  to 
the  custody  of  the  clerk  of  the  peace  when  the  judgment  was  pro- 
nounced; they  were  apparently  yet  in  the  hands  of  one  of  the 
officers  of  the  superior  court.  Some  time  after  the  sentence  had 
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been  so  pronounced,  the  point  in  question  was  for  the  first  time 
raised,  and  an  application  was  then  made  for  a reserved  case  in 
respect  of  it,  which  was  refused,  and  this  application  is  an  appeal 
from  that  refusal. 

It  is  not  necessary  to  determine  the  point,  but  I may  say  that 
I am  far  from  being  convinced  that  the  judgment  so  pronounced 
was  invalid.  The  case  is  very  different  from  that  of  a conviction 
of  a justice  of  the  peace  brought  up  to  the  High  Court  and  then 
filed  on  a motion  to  quash  it.  The  purposes  of  a writ  of  certiorari , 
issued,  as  this  writ  was,  under  the  5th  section  of  the  Act  for  more 
effectually  securing  the  Liberty  of  the  Subject,  are  by  that  enact- 
ment expressly  limited  to  the  end  that  the  proceedings  may  be 
viewed  and  considered,  “and  to  the  end  that  the  sufficiency  thereof, 
to  warrant  such  confinement  or  restraint,  may  be  determined.” 

Its  purposes  had  been  completely  fulfilled,  and,  in  addition 
to  that,  it  had  been  adjudged  that  the  writs  ought  never  to  have 
been  issued — the  Provincial  Habeas  Corpus  Act  expressly  excepting 
a court  of  record  out  of  its  provisions,  and  the  inferior  court  in 
question  being  a court  of  record — and  the  prisoner  had  been  sent 
back  to  be  dealt  with  in  the  inferior  court  in  the  very  manner 
which  is  now  complained  of — to  be  dealt  with  in  that  court  just  as 
if  the  proceedings  there  had  not  been  wrongly  interfered  with  and 
interrupted. 

It  is  easy  to  understand  why  the  authority  of  the  magistrate 
should  be  superseded  when  a conviction  has  been  brought  up  on 
a writ  of  certiorari,  to  a higher  court,  with  a view  to  questioning 
it — the  superior  court  having  jurisdiction  in  the  matter — and  when 
the  conviction  has  been  filed  in  that  court,  and  why  it  should  con- 
tinue superseded  until  the  proper  process  or  order  of  the  superior 
court  convey  authority  to  the  inferior  court  to  proceed;  but  none 
of  those  obvious  reasons  are  applicable  to  such  a case  as  this;  and 
it  is  to  be  observed  that  its  having  that  effect  is  conditional  upon 
the  proper  recognizances  having  been  entered  into,  when  that  is 
necessary.  But,  however  that  may  be,  the  enactment  allowing  an 
appeal  to  this  Court  provides  that  “no  conviction  shall  be  set 
aside  or  any  new  trial  directed  although  it  appears  . . . that 

something  not  according  to  law  was  done  at  the  trial  . 
unless,  in  the  opinion  of  the  Court  of  Appeal,  some  substantial 
wrong  or  miscarriage  was  thereby  occasioned  on  the  trial  . . . ; ” 
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and  that  provision  plainly  covers  this  case,  the  pronouncement  of 
judgment  by  the  trial  judge  being,  of  course,  part  of  the  trial. 

If  effect  were  given  to  this  application,  what  would  be  the 
practical  result?  The  judgment  in  question  would  be  set  aside, 
but  only  to  be  followed  by  a regular  return  of  the  papers  to  the 
clerk  of  the  peace,  with  a procedendo  or  otherwise  to  the  inferior 
court,  and  a re-pronouncing  of  the  sentence — a mere  waste  of 
energy  and  expense  to  no  sort  of  practical  use.  That  is  quite 
without  any  of  the  purpose  of  allowing  an  appeal  to  this  Court. 

I have  assumed,  without  considering  the  point,  that  there  is 
a right  to  appeal  to  this  Court,  although  there  was  no  application, 
either  orally  or  in  writing,  to  the  Court  “ during  the  trial  ” to  reserve 
the  question  now  raised. 

I would  dismiss  the  application. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

G.  F.  H. 
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Rex  v.  Lee  Guey  et  al.  C.A. 

1907 

Criminal  Law — Keeping  Common  Gaming  House — Summary  Trial — Police  

Magistrate — Right  of  Accused  to  Elect  to  he  Tried  by  Jury — Criminal  Code,  Dec.  13. 
secs.  773,  774. 


A police  magistrate  has  not  absolute  and  summary  jurisdiction  under  secs. 
773  and  774  of  the  Criminal  Code  to  try,  without  their  consent,  persons 
accused  of  keeping  a common  gaming  house;  such  persons  have  the  right 
to  elect  to  be  tried  by  a jury;  the  words  “disorderly  house”  in  sec.  773  do 
not  include  “common  gaming  house,”  but  are  limited  by  the  words  which 
immediately  follow  them,  “house  of  ill  fame  or  bawdy  house.” 

The  Queen  v.  France  (1898),  1 Can.  Crim.  Cas.  32,  approved  and  followed. 
The  accused  having  been  illegally  tried  and  convicted  before  a magistrate, 
their  conviction  was  quashed,  and  it  was  directed  that  they  should  be 
accorded  the  right  of  election  to  be  tried  by  or  without  a jury,  and  that 
they  should  be  tried  accordingly. 


Case  stated  by  the  police  magistrate  for  the  city  of  Hamilton, 
under  sec.  1074  of  the  Criminal  Code,  as  follows: — 

On  the  10th  June,  1907,  the  defendants  (three  Chinamen)  were 
brought  before  the  magistrate  upon  a charge  that  they  did  at  Hamil- 
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ton  unlawfully  keep,  maintain,  and  use  a disorderly  house,  to  wit, 
a common  gaming  house,  by  keeping  for  gain  a certain  house  or 
room  known  as  35  John  street  north,  for  playing  therein  at  games 
of  chance  and  mixed  games  of  chance  and  skill,  and  in  which  a 
bank  was  kept  by  one  or  more  of  the  players  exclusive  of  the  others, 
and  were  tried  by  the  magistrate  summarily,  without  their  consent, 
and  in  opposition  to  their  request  to  be  tried  by  a superior  court, 
and  were  convicted  of  the  offence  charged,  and  sentenced  to  pay  a 
fine  of  $100  each,  which  fines  were  paid  under  protest.  The  question 
reserved  was  whether  the  magistrate  had  absolute  jurisdiction  under 
sec.  774  of  the  Criminal  Code  to  try  the  defendants  without  their 
consent,  or  whether  they  had  a right  to  elect  to  be  tried  by  a higher 
court. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  30th  September,  1907. 

A.  M.  Lewis,  for  the  defendants.  The  question  is  whether  a 
person  charged  with  being  the  keeper  of  a common  gaming  house, 
under  sec.  774,  is  the  keeper  of  a “ disorderly  house,”  and  so  subject 
to  summary  trial  before  a magistrate,  without  the  right  to  elect  to 
go  before  a jury.  The  Crown  contends  that  “ disorderly  house” 
includes  a common  gaming  house,  and  refers  to  sec.  228.  The 
primary  object  of  that  section  is  to  determine  the  sentence;  it  is 
not  an  interpretation  clause,  not  so  strong  as  that.  The  decision 
of  the  Quebec  Court  of  Appeal,  The  Queen  v.  France  (1898),  1 Can. 
Crim.  Cas.  321,  commends  itself,  and  should  be  approved.  A 
British  Columbia  decision,  Ex  p.  Cook  (1895),  3 Can.  Crim.  Cas.  72, 
is  opposed  to  it,  but  that  is  a ruling  of  a single  Judge. 

J . R.  Cartwright,  K.C.,  for  the  Crown,  referred  to  Roscoe's 
Criminal  Evidence,  12th  ed.,  p.  703;  Stroud's  Judicial  Dictionary, 
“Disorderly  House;”  The  King  v.  Flynn  (1905),  9 Crim.  Cas.  550 
(a  Yukon  Territory  decision);  the  dissenting  judgment  of  Boss6,  J., 
in  The  Queen  v.  France ; and  Maxwell  on  Statutes,  4th  ed.,  p.  489 
et  seq. 

December  13.  Osler,  J.A.: — That  a common  gaming  house 
was  a disorderly  house  and  an  indictable  nuisance  at  common  law, 
there  can  be  no  doubt.  It  was  treated  as  being  in  that  respect  on 
the  same  plane  as  a common  bawdy  house,  and  is  so  referred  to  in 
the  British  statute  of  25  Geo.  II.  ch.  26,  which  speaks  of  “persons 
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having  the  care,  management,  or  government  of  any  bawdy  house, 
gaming  house,  or  other  disorderly  house, ” language  which  finds  an 
echo  in  sec.  228  (2)  of  the  Code:  and  see  Jenks  v.  Turpin  (1884), 
13  Q.B.D.  505,  514. 

Under  the  Code  such  a house  is  expressly  declared  to  be  a dis- 
orderly house,  and  the  keeping  of  it  is  an  indictable  offence  which 
may  be  prosecuted  before  a jury  upon  an  indictment  or  before  the 
county  Judge  under  the  speedy  trials  sections,  part  XVIII.,  of  the 
Code. 

The  question  raised  by  the  case  reserved  is,  whether  a police 
magistrate  has  not  also  absolute  and  summary  jurisdiction  to  try 
the  offence  under  the  summary  trials  clauses,  secs.  773  and  774, 
part  XVI.,  a jurisdiction  which  he  undoubtedly  possesses  in  respect 
of  the  offence  of  keeping  a disorderly  house  of  another  character, 
viz.,  the  common  bawdy  house  or  house  of  ill-fame.  The  answer 
to  the  question  depends  upon  the  proper  construction  and  meaning 
of  the  expression  “ disorderly  house,”  having  regard  to  its  colloca- 
tion with  the  other  words  of  the  section.  The  same  expression  is 
found  in  other  sections,  a reference  to  which  and  comparison 
with  the  language  of  secs.  773  and  774  will  aid  us  in  ascertaining 
its  meaning. 

Section  225  defines  a common  bawdy  house  as  being  a house, 
room,  set  of  rooms  or  place  of  any  kind  kept  for  the  purposes  of 
prostitution;  sec.  226  defines  a common  gaming  house;  and  sec.  227 
a common  betting  house.  These  sections  are  found  in  part  V.  of 
the  Code,  under  the  sub-head  “ Nuisances .”  Section  228  enacts 
that  every  one  is  guilty  of  an  indictable  offence  and  liable  to  one 
year’s  imprisonment  who  keeps  “any  disorderly  house,  that  is  to 
say,  any  common  bawdy  house,  common  gaming  house  or  common 
betting  house,  as  hereinbefore  defined;”  sec.  228  (2)  enacts  that 
any  one  who  appears,  acts  or  behaves  as  master  or  mistress,  or  as 
the  person  having  the  care,  government  or  management,  of  “any 
disorderly  house,”  shall  be  deemed  to  be  the  keeper  thereof,  and 
shall  be  liable  to  be  prosecuted  as  such.  Section  229  penalizes 
every  one  who  plays  or  looks  on  while  any  one  is  playing  in  “a 
common  gaming  house;”  clauses  (a)  and  id)  of  sec.  230  deal  with 
the  offences  of  wilfully  preventing,  or  using  any  contrivance  to 
prevent,  a constable  duly  authorized  to  enter  “any  disorderly 
house”  from  entering  the  same;  and  clause  (c)  of  the  same  section, 
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with  the  securing  of  any  bolt,  chain  or  other  contrivance  any  ex- 
ternal or  internal  door  of  or  means  of  access  to  “any  common 
gaming  house”  authorized  to  be  entered  by  a constable. 

Under  the  heading  “ Vagrancy  ” we  find  sec.  238,  which  enacts 
that  “every  one  is  a loose,  idle  or  disorderly  person  or  vagrant 
who  . . . (;)  is  a keeper  or  inmate  of  a disorderly  house,  bawdy 

house  or  house  of  ill-fame,  or  house  for  the  resort  of  prostitutes,  or 
( k ) is  in  the  habit  of  frequenting  such  houses  and  does  not  give  a 
satisfactory  account  of  himself  or  herself.”  Section  239  makes  such 
a person  liable,  on  summary  conviction,  to  a fine  not  exceeding 
$50  or  to  imprisonment  for  any  term  not  exceeding  six  months,  or 
to  both. 

In  part  XVI.  of  the  Code,  which  deals  with  the  summary  trial 
of  indictable  offences,  sec.  773  (/)  enacts  that  when  any  person  is 
charged  before  a magistrate  with  keeping  or  being  an  inmate  or 
habitual  frequenter  of  any  disorderly  house,  house  of  ill-fame  or 
bawdy  house,  the  magistrate  may  determine  the  charge  in  a sum- 
mary way;  and  sec.  774  makes  his  jurisdiction  in  that  case  absolute, 
and  not  dependent  upon  the  consent  of  the  person  charged;  and 
sub-sec.  (2)  of  that  section  declares  that  the  provisions  of  part  XVI. 
shall  not  affect  the  absolute  summary  jurisdiction  given  to  any 
justice  or  justices  in  any  case  by  any  other  part  of  the  Act. 

The  case  appears  to  me  to  be  a very  plain  one  for  the  application 
to  secs.  773  and  774  of  the  rule  of  ejusdem  generis , or  its  congener — 
the  rule  as  to  the  construction  of  associated  words,  noscitur  a sociis — 
and  to  call  for  the  limitation  of  the  term  “disorderly  house”  to  one 
of  the  class  or  character  of  those  specifically  mentioned  in  the 
words  which  immediately  follow  it,  viz.,  house  of  ill-fame  or  bawdy 
house.  Where  the  legislature  meant  that  the  compendious  ex- 
pression “disorderly  house”  should  have  the  general  and  distributive 
meaning  attributed  to  it  in  sec.  228,  it  has  shewn  that  it  knew  how 
to  say  so  by  using  the  term  without  qualification  or  limitation, 
which  adds  force  to  the  argument  that  where  the  general  phrase  is 
followed  by  or  associated  with  the  enumeration  of  specific  words,  as 
in  secs.  238  and  773,  774,  the  ordinary  rule  of  construction  was 
intended  to  apply,  and  that  the  former  was  to  take  its  colour  and 
meaning  from  the  latter,  and  to  be  read  in  a qualified  or  limited 
sense  as  confined  to  the  classes  specified,  in  the  present  instance 
houses  of  ill-fame  or  bawdy  houses.  It  shews,  as  Lindley,  M.R., 
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said  in  In  re  Stockport  Schools,  [1898J  2 Ch.  687,  the  type  the  legis- 
lature was  referring  to. 

Section  238  ( k ) is  the  only  clause,  so  far  as  I am  aware,  which 
penalizes  the  habitual  frequenter  of  a disorderly  house,  house  of 
ill-fame,  or  bawdy  house;  and  sec.  774  (2)  saves  the  absolute 
summary  jurisdiction  given  to  any  justice  or  justices  by  any  other 
part  of  the  Act,  which  is  probably  that  given  by  sec.  238,  though 
under  that  section  the  prosecution  would  in  form  be  for  the  offence 
of  vagrancy,  and  the  offender  liable  to  a milder  punishment.  In 
either  case  it  appears  to  me  that  the  disorderly  house  meant  is  that 
specifically  mentioned,  and  that  the  absolute  summary  jurisdiction 
of  the  magistrate  is  limited  to  that  case. 

The  precise  point  now  before  us  came  before  the  Court  of  Queen’s 
Bench  (Quebec),  appeal  side,  in  The  Queen  v.  France,  1 Can.  Crim- 
Cas.  32,  where  it  was  decided,  Boss6,  J.,  dissenting,  that  the  ex. 
pression  was  thus  limited,  and  that  the  magistrate  had  no  juris- 
diction to  try  summarily  the  offence  of  keeping  a common  gaming 
house.  The  reasoning  of  Wurtele,  J.,  who  delivered  the  judgment 
of  the  Court,  based  upon  the  authorities  and  the  history  of  the 
legislation  on  the  subject,  seems  to  me  entirely  satisfactory.  I 
cannot  follow  the  Chambers  decisions  in  British  Columbia  and  the 
Yukon. 

The  conviction  must,  therefore,  be  quashed,  and  the  questions 
(in  the  terms  put  by  the  magistrate)  answered:  (1)  that  the  magis- 
trate had  not  absolute  jurisdiction  to  try  the  defendants  without 
their  consent;  and  (2)  that  they  had  the  right  to  elect  to  be  tried 
by  a higher  court. 

The  result  is,  as  in  The  Queen  v.  France,  that,  as  there  was  no 
legal  trial,  the  accused  must  be  tried  before  the  proper  tribunal. 
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Meredith,  J.A.: — Precisely  the  same  question  which  is  asked 
in  this  case  was  asked,  and  considered,  and  answered,  by  a Court 
of  Appeal  in  the  Province  of  Quebec,  nearly  ten  years  ago,  and 
presumably  has  been  acted  upon  in  that  Province,  if  not  elsewhere 
throughout  the  Dominion,  ever  since;  though  there  are  a few  ex- 
ceptions in  cases  before  a single  Judge  in  other  Provinces,  probably 
without  a knowledge  of  this  case. 

For  more  than  one  reason,  I am  very  firmly  of  opinion  that  this 
Court  ought  to  follow  that  decision. 
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The  question  arises  under  federal  legislation  applicable  alike  to  all 
the  Provinces  of  Canada:  it  obviously  follows  that  the  interpreta- 
tion of  such  legislation  should  be  the  same  in  all  parts  of  the  Do- 
minion. It  would  be  unseemly,  if  not  intolerable,  that  one  view  of  it 
should  be  adopted  in  one  Province,  and  the  opposite  view  in  another; 
that  the  same  person,  for  the  same  offence,  should,  under  the  same 
law,  be  deprived  of  his  right  of  trial  by  jury  on  one  side  of  an  imagin- 
ary inter-provincial  line,  and  yet,  on  the  other  side  of  it,  be  accorded 
that  right — not  through  any  fault  in  legislation,  but  solely  by  reason 
of  a false  interpretation  of  the  enactment  in  one  or  other  of  the  Pro- 
vinces. Again,  the  question  has  been  very  carefully  considered  by 
a Court  of  competent  jurisdiction  in  such  matters,  and  been  an- 
swered adversely  to  the  Crown’s  contention  by  four  out  of  five  of  the 
able  and  experienced  Judges  who  took  part  in  the  case,  and  no 
change  has  been  made  in  the  enactment  consequent  upon  such  judg- 
ment in  the  years  that  have  passed  since  it  was  pronounced, 
though  changes  in  the  Act  are  not  infrequent,  and  though  it  has 
been  recently  overhauled,  under  the  direction  of  the  present  Chief 
Justice  of  Canada,  when  Minister  of  Justice,  with  a view  to  the 
correction  of  all  its  faults  and  shortcomings,  and  more  recently 
revised  and  consolidated;  though  of  course  I do  not  forget  that 
“by  re-enacting  any  Act  or  enactment,  or  by  revising,  consolidating, 
or  amending  the  same,  Parliament  shall  not  be  deemed  to  have 
adopted  the  construction  which  has,  by  judicial  decision,  been 
placed  upon  the  language  used  in  such  Act,  or  upon  similar  language 
R.S.C.  1906,  ch.  1,  sec.  24,  sub-sec.  10.  Again,  a contrary  decision 
would  deprive  a defendant,  in  such  a case  as  this,  of  that  very  sub- 
stantial badge  of  liberty,  the  right  of  trial  by  his  peers,  and  would 
be  an  inroad  upon  that  Magna  Charta  right  once  so  dearly  prized, 
but  in  these  days,  of  much  more  frequent  trials  without  than  by  a 
jury,  very  much  lost  sight  of;  and  there  should  not  be  such  a de- 
privation upon  doubtful  language.  In  this  case  it  happens  to  be 
the  right  of  an  unfortunate  Chinaman,  but  to-morrow  it  may  be  the 
case  of  any  one  else,  however  reputable  he  or  she  may  be.  The 
individual  cannot  alter  the  case,  or  the  argument;  all  must  be 
upon  the  same  footing:  and  it  is  not  a light  thing  to  deprive  any 
one  of  the  ordinary  mode  of  trial,  and  place  his  liberty  and  reputa- 
tion in  the  power  of  one  man,  who  may  be  neither  learned  in  the 
law  nor  experienced  in  any  of  the  duties  of  a jury,  and  who  also 
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may  take  strong  views  upon  a subject  in  regard  to  which  there  may 
be  great  divergences  of  opinion. 

The  following  two  quotations  from  a legal  work,  of  a high 
standard,  are  interesting  as  shewing  the  line  drawn,  by  very  eminent 
men,  between  the  commendable  and  the  condemnable  in  gaming: 
“It  seems  that  by  the  common  law,  the  playing  at  cards,  dice,  etc., 
when  practised  innocently  and  as  a recreation,  the  better  to  fit  a 
person  for  business,  is  not  at  all  unlawful,  nor  punishable  as  any 
offence  whatsoever:”  Bacon  Abr.,  tit.  Gaming  (A).  But,  on  the 
other  hand:  “It  is  clearly  agreed,  that  all  common  gaming-houses 
are  nuisances  in  the  eye  of  the  law,  being  detrimental  to  the  public, 
as  they  promote  cheating  and  other  corrupt  practices,  and  incite 
to  idleness,  and  avaricious  ways  of  gaining  property,  great  numbers, 
whose  time  might  otherwise  be  employed  for  the  general  good  of  the 
community:”  ib.,  tit.  Nuisances  (A);  see  also  Russell  on  Crimes, 
6th  ed.,  vol.  1,  pp.  741  and  929. 

When  such  a Court  as  I have  before  referred  to  has  answered  in 
the  negative  the  question  whether  the  right  of  trial  by  jury  has 
been  taken  away  by  the  enactment  in  question,  one  needs  very 
great  knowledge,  or  else  very  great  ignorance,  to  be  able  to  say 
that  it  should  have  been  answered  in  the  affirmative,  and  that  there 
is  no  doubt,  no  uncertainty,  about  it.  And  again,  in  my  opinion, 
the  judgment  of  that  Court  was,  if  I may  be  permitted  to  say  so, 
right. 

To  those  who  are  not  familiar  with  the  law,  upon  the  subject, 
as  it  was  when  the  several  enactments  relating  to  the  matter  in 
question  were  passed,  a superficial  investigation  of  it  would  lead  to 
a conclusion  the  opposite  of  that  reached  in  the  Quebec  Court;  for 
under  the  sections  of  the  Criminal  Code  directly  in  question,  “ When- 
ever a person  is  charged  before  a magistrate  . . . with  keeping 

. . . . any  disorderly  house  . . . ; the  magistrate  may  . . 

hear  and  determine  the  charge  in  a summary  way;”  and  “the 
jurisdiction  of  such  magistrate  is  absolute  in  the  case  of  any  person 
charged  with  keeping  . . . any  disorderly  house  . . . and 

does  not  depend  on  the  consent  of  the  person  charged  to  be  tried 
by  such  magistrate,  nor  shall  such  person  be  asked  whether  he 
consents  to  be  so  tried:”  secs.  773  and  774.  Then,  turning  to  sec. 
228,  it  is  found  that  the  keeping  of  any  common  betting  house  is 
treated  as  the  keeping  of  a disorderly  house,  the  important  words  of 
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the  section  being  “ any  disorderly  house,  that  is  to  say,  any  common 
bawdy  house,  common  gaming  house,  or  common  betting  house  as 
hereinbefore  defined.”  The  defendants,  being  charged  under  one 
of  the  thereinbefore  definitions,  and  sought  to  be  made  liable  to  the 
punishment  provided  for  in  this  section,  would  seem  to  come  within 
those  who  are  deprived  of  trial  by  jury  under  sec.  774.  But  a little 
deeper  investigation  discloses  the  fact  that  the  sections  directly  in 
question  were  originally  passed  long  before  sec.  228  was  originally 
passed,  so  that  it  could  not  have  had  any  effect  on  the  passing  of 
them  or  upon  their  interpretation  during  those  years.  Then  a 
little  deeper  investigation  will  reveal  a section  of  the  Code— 238 — 
which  throws  a flood  of  light  upon  the  subject.  Under  that  section, 
“Every  one  is  . . . a disorderly  person  or  vagrant  who  . . . 

is  a keeper  or  inmate  of  a disorderly  house,  bawdy  house  or  house 
of  ill-fame  or  house  for  the  resort  of  prostitutes,”  or  “is  in  the  habit 
of  frequenting  such  houses  and  does  not  give  a satisfactory  account 
of  himself  or  herself  . . .,”  words  which  have  more  than  a 

strong  family  likeness  to  those  which  we  have  now  to  interpret, 
indeed  are  substantially  the  same.  Then  it  will  be  remembered 
that  it  was  not  until  recent  years  that  common  gaming  and  common 
betting  came  into  noticeable  existence  as  evils  in  this  Province,  but 
that  common  prostitution  has  always  been  looked  upon  as  an  ex- 
isting evil  which  ought  to  be  suppressed,  a menace  to,  and  a blot 
upon,  the  morality  of  nearly  all  urban  communities  of  the  Province; 
and  it  will  also  be  remembered  what  great  difficulties  the  peace 
officers  experienced  in  the  detection,  and  speedy  conviction,  of  the 
crime,  owing  to  the  wiliness  of  the  wrong-doers,  and  the  resource- 
fulness with  which  prosecutions  were  often  defended;  all  of  which 
necessitated  care  in  legislation,  lest  a loop-hole  of  escape,  or  means 
by  which  litigation  might  be  protracted  whilst  the  evil  was  con- 
tinued, might  be  left,  which  accounts  not  only  for  the  great  power 
conferred  upon  the  magistrate  by,  but  also  the  somewhat  needless 
repetition  of  words  meaning  the  same  things,  in,  sec.  774.  Under 
all  these  circumstances  there  is  no  difficulty  in  arriving  at  the  con- 
clusion that  first  impressions  would  be  erroneous,  and  that  that 
section  covers  only  crimes  respecting  common  prostitution;  indeed, 
I am  unable  to  perceive  how  any  other  conclusion  can  reasonably 
be  reached. 

But  again,  the  section  itself  bears  inherent  evidence  of  the 
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strongest  in  support  of  such  an  interpretation.  The  association  of 
the  words  “inmate,”  “habitual  frequenter,”  and  “house  of  ill- 
fame  or  bawdy  house,”  with  the  words  “disorderly  house,”  indicates 
very  clearly  the  character  of  the  disorderliness  meant.  “Inmate” 
and  “habitual  frequenter”  are  terms  applicable,  and  which  have 
long  been  applied,  in  the  criminal  law,  to  common  prostitution,  but 
have  not  been,  nor  are,  applied  to  disorderly  houses  of  either  of  the 
other  two  characters  mentioned  in  sec.  228.  The  wife  and  children 
and  servants  and  guests,  who  are  in  no  way  concerned  in  the  gam- 
bling or  betting,  of  a keeper  of  a common  gambling  or  betting  house, 
are  not  made  criminals,  so  that  inmates  and  habitual  frequenters 
referred  to  in  sec.  774  must  be  inmates  and  frequenters  of  a bawdy 
house,  the  meaning  of  which  is  now  defined  in  sec.  225  of  the  Code, 
but  was  not  before  that.  Then  the  words  “house  of  ill  fame  or 
bawdy  house,”  immediately  following  the  words  “disorderly  house,” 
indicate  the  character  of  the  crime  in  regard  to  which  the  extra- 
ordinary deprivation  of  the  right  of  trial  by  jury  was  to  be  applied. 
Unless  restricted  to  a house  of  the  like  character,  it  must  apply  to 
all  disorderly  houses,  whether  common  gaming  house,  or  common 
betting  house,  or  merely  houses  which  would  be  nuisances  at  common 
law  by  reason  of  their  disorderly  character,  whatever  the  kind  of 
the  disorderliness,  or  of  the  house,  otherwise,  might  be,  and  that 
could  not  reasonably  be  contended  for.  The  use  of  the  words 
“bawdy  house,”  as  well  as  the  words  “house  of  ill-fame,”  strongly 
points  in  the  same  direction,  shewing  a prodigality  of  words  meaning 
the  same,  or  the  like,  thing;  a redundancy,  or  at  least  a seeming 
redundancy,  used,  no  doub.t,  with  a desire  to  meet  the  wiliness  of 
persons  accused  of  being  the  keepers  of  houses  kept  for  the  purposes 
of  common  prostitution,  and  to  close,  if  possible,  every  means  of 
escape  through  the  net  which  Parliament  intended  to  make  for  the 
capture  and  punishment  of  those  engaged  in  the  trade  of  common 
prostitution.  The  case  is,  therefore,  one  in  which  more  than  the 
noscitur  a sociis  rule  requires  that  the  words  of  the  section  in  question 
be  limited  to  houses  of  the  same  character  as  houses  of  ill-fame. 
If  Parliament  had  meant  to  include  gambling  houses  and  gaming 
houses,  it  would  surely  have  given  some  sort  of  expression  of  that 
intention : if  it  meant  the  three  kinds  of  disorderly  houses  mentioned 
in  sec.  228,  it  is  hardly  conceivable  that  it  would  have  added  the 
words  “house  of  ill-fame  or  bawdy  house,”  and  the  less  so  in  view 
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of  the  interpretation  given  to  the  words  “common  bawdy  house” 
in  sec.  225.  It  would  be  otherwise  if  the  intention  were,  as  I have 
no  doubt  it  was,  only  to  deprive  those  offenders  mentioned  in  sec. 
238,  sub-secs.  (/)  and  ( k ),  of  trial  by  jury,  having  gone  so  far,  in  that 
direction,  as  to  class  them  as  vagrants. 

It  is  not  the  duty,  or  the  right,  of.  the  Courts  to  run  ahead  of 
Parliament  in  the  deprivation  of  any  one,  whether  British  subject 
or  foreigner,  of  the  cherished  right  of  trial  by  jury;  it  is  the  right 
and  the  duty  of  the  Courts  to  give  effect  to  such  a deprivation  only 
when  Parliament  has,  with  reasonable  certainty,  expressed  its  in- 
tention that  there  shall  be  such  a deprivation. 

My  reason,  and  my  excuse,  for  what  may  seem  to  be  but  a mere 
waste  of  words,  in  view  of  the  very  comprehensive  manner  in  which 
the  subject  has  been  dealt  with  by  Mr.  Justice  Wurtele  in  the 
Quebec  case,  is  the  practical  inaccessibility  of  the  Quebec  reports* 
to  a large  majority  of  the  profession,  as  well  as  to  magistrates  and 
others  concerned  in  the  question,  in  this  Province. 

I am  firmly  and  clearly  of  opinion  that  the  first  part  of  the 
question  should  be  answered  in  the  negative,  the  alternative  question 
in  the  affirmative,  that  the  conviction  should  be  quashed,  that  the 
defendants  should  be  accorded  the  usual  right  of  election  of  trial 
by  or  without  a jury,  and  that  they  should  be  tried  accordingly. 


Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 

E.  B.  B. 


* The  Queen  v.  France  is’reported  in  Q.R.  7 Q.B.  83,  as*\vell  as  in  1 Can. 
Crim.  Cas.  321. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Gibson. 

Lunatic — Detention  in  Asylum — Informalities  in  Certificate — Habeas  Corpus — 
Application  for  Discharge  Under — Affidavit  as  to  Alleged  Lunatic  being 
Dangerous — Trial  of  Issue  as  to  Sanity. 

Where  the  discharge  of  a person  detained  in  a lunatic  asylum  as  a lunatic  was 
moved  for,  under  a writ  of  habeas  corpus,  by  reason  of  alleged  informalities 
in  the  certificates,  on  which  the  alleged  lunatic  had  been  admitted;  but  it 
appearing  from  the  affidavit  filed  by  the  superintendent  and  others  in  the 
asylum  that  it  would  be  dangerous  to  allow  him  to  be  at  large,  the  Court 
directed  the  trial  of  an  issue  as  to  his  sanity;  the  application  for  the  dis- 
charge to  stand  over,  pending  the  result  of  the  issue  or  other  order  of  the 
Court. 

Re  Shuttleworth  (1846),  2 Q.B.  651,  approved. 

Judgment  of  Teetzel,  J.,  varied. 

This  was  an  appeal  by  D.  H.  Gibson,  an  alleged  lunatic,  from 
an  order  of  Teetzel,  J.,  made  on  the  return  of  a writ  of  habeas  corpus, 
remanding  the  alleged  lunatic  to  the  custody  of  the  superinten- 
dent of  the  Mimico  Asylum  for  the  Insane. 

The  facts  so  far  as  material  are  set  out  in  the  judgments. 

On  September  23rd,  1907,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

J.  W.  McCullough,  for  the  appellant.  The  certificates  of  the 
medical  men  on  which  the  committal  to  the  asylum  was  made 
are  defective.  They  do  not  state  that  the  medical  men  who  made 
them  were  graduates  of  a medical  college,  nor  that  they  found  the 
appellant  to  be  insane;  and,  further,  it  is  not  sufficient  merely 
to  state  the  fact  of  insanity;  they  should  state  that  he  was  a 
dangerous  lunatic;  and,  moreover,  the  affidavits  do  not  state  facts, 
but  merely  opinions.  There  also  should  have  been  an  order  of  the 
county  Judge  : R.S.O.  1897,  ch.  317,  secs.  7,  8,  Form  A;  Regina  v. 
Pinder  (1855),  24  L.J.N.S.Q.B.  148;  Re  Clark  (1892),  14  P.R.  370; 
Re  Sombre  (1844),  8 Jur.  817;  Re  Milne  (1865),  11  Gr.  153;  Ex.  p. 
Persse  (1828),  1 Molloy  219;  Re  Holmes  (1827),  4 Russ.  182; 
McIntyre  v.  Kingsley  (1868),  1 Ch.  Ch.  281. 

J.  R.  Cartwright,  K.C.,  for  the  respondent.  The  certificates 
are  in  proper  form,  and  the  detention  is  valid.  It  is,  however, 
shewn  by  the  affidavits  in  reply  made  by  the  asylum  authorities 
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that  it  would  be  dangerous  to  allow  the  appellant  to  be  at  large. 
Under  sec.  32,  which  applies  to  all  cases  of  detention,  power  is 
given  to  the  Lieutenant-Governor  in  Council,  on  petition  there- 
for, to  direct  an  inquiry  to  be  made  as  to  the  appellant’s  real 
condition.  This  is  the  proper  course  to  pursue  : Regina  v. 
Pinder,  Re  Greenwood , 24  L.J.N.S.Q.B.  148,  reported  as  Ex  p. 
Greenwood,  in  1 Jur.  522.  [Moss,  C.J.O.  : — A petition  could  be 
submitted  under  this  section,  all  rights  under  the  writ  of  habeas 
corpus  being  reserved.  The  Court,  however,  has  itself  power  to 
direct  an  inquiry  : Re  Shuttleworth  (1846),  9 Q.B.  651.]  There 
is  no  desire  on  the  part  of  the  respondent  to  detain  the  appellant 
if  it  can  be  shewn  that  it  would  be  safe  to  allow  him  to  be  at  large. 
We  should  be  very  glad,  therefore,  that  an  inquiry  should  be  made. 

J.  W.  McCullough.  If  the  Court  should  decide  that  an  inquiry 
should  be  had,  this  would  be  satisfactory  to  the  appellant. 


October  4.  Moss,  C.J.O. : — The  return  to  the  writ  shews  that 
the  appellant  is  detained  at  the  Mimico  Asylum  for  the  Insane 
by  virtue  of  certificates  purporting  to  be  given  by  two  medical 
practitioners,  as  provided  by  R.S.O.  1897,  ch.  317,  secs.  8 and  9. 

It  is  alleged  by  the  appellant  that  there  are  informalities  in 
the  certificates  sufficiently  grave  and  important  to  invalidate 
them  as  authority  for  the  detention.  But  it  also  appears  from 
affidavits  made  by  the  superintendent  and  others  under  whose 
observation  and  charge  the  appellant  has  been  during  his  confine- 
ment, that  his  state  of  mind  is  such  as  to  render  it  utterly  unsafe 
to  trust  him  outside  of  the  asylum,  even  in  the  care  of  the  best 
qualified  and  most  experienced  nurses.  The  statements  and 
opinions  of  these  gentlemen  are  questioned  on  behalf  of  the  appel- 
lant, but  enough  appears  to  make  it  quite  apparent  upon  the 
present  material  that  it  would  not  be  proper  in  the  public  interest 
to  restore  him  to  liberty,  even  though  the  objections  to  the  certifi- 
cates should  prevail:  Re  Shuttleworth,  9 Q.B.  651;  Regina  v.  Pinderr 
Re  Greenwood,  24  L.J.N.S.Q.B.  148. 

In  the  latter  case  Coleridge,  J.,  who  was  one  of  the  Judges  who 
took  part  in  the  judgment  in Re  Shuttleworth,  said  (p.  152) : “ ... 
I was  reminded  of  what  had  fallen  from  the  Court  on  several  occa- 
sions when  defects  of  a formal  nature  in  orders  or  certificates  have 
been  urged  as  the  ground  for  discharging  lunatics;  and  I still  feel 
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that  in  such  cases  when,  on  the  affidavits,  it  appears  clear  that  the 
party  confined  is  in  such  a state  of  mind  that  to  set  him  at  large 
would  be  dangerous  either  to  the  public  or  himself,  it  becomes  a 
duty  and  is  within  the  common  law  jurisdiction  of  the  Court, 
or  a member  of  it,  to  restrain  him  from  his  liberty,  until  the  regular 
and  ordinary  means  can  be  resorted  to  of  placing  him  under  per- 
manent legal  restraint.” 

In  the  present  state  of  the  evidence  the  proper  course  seems  to 
be  to  put  the  matter  in  train  for  a full  investigation  of  the  question 
as  to  the  sanity  of  the  appellant  and  as  to  the  danger  of  permitting 
him  to  be  at  large. 

For  the  determination  of  questions  of  this  nature  in  ordinary 
actions  the  Court  may,  in  the  exercise  of  its  powers,  direct  the  trial 
of  an  issue,  withholding  in  the  meantime  its  decision  in  the  appeal : 
Rule  817.  And  in  more  than  one  instance  a similar  practice  has 
been  adopted  on  the  hearing  of  an  application  upon  the  return  to 
a writ  of  habeas  corpus : In  re  Andrews  (1873),  L.R.  8 Q.B.  153; 
In  re  Guerin  (1888),  58  L.J.N.S.M.C.  45  (note);  and  in  our  own 
courts  the  well-known  case  of  Re  Smart  (infants)  (1887),  12  P.R. 
2,  312,  435,  635. 

None  of  these  cases  was  that  of  an  alleged  lunatic,  but  there 
appears  to  be  no  good  reason  why  the  rule  should  not  be  applied 
in  such  a case  as  well  as  in  others. 

The  order  now  made  is  that  the  parties  do  proceed  to  the  trial 
of  an  issue  in  which  the  question  shall  be  whether  the  appellant 
is  at  the  time  of  the  inquiry  of  unsound  mind  and  incapable  of 
managing  himself  or  his  affairs,  and  whether,  if  being  found  insane, 
he  is  dangerous  to  be  at  large. 

The  form  of  the  issue  is  to  be  settled  between  the  parties,  or, 
in  case  of  disagreement,  by  a Judge  of  this  Court  in  Chambers. 

The  proceedings  in  the  appeal  are  to  stand  over  pending  the 
trial  of  the  issue  or  until  other  order  of  the  Court. 

Osler,  J.A.: — The  applicant  was  received  into  the  asylum 
and  is  there  detained  upon  the  certificate  of  two  medical  prac- 
titioners, under  the  authority  of  secs.  7,  8 and  9 of  R.S.O.  1897, 
ch.  317:  “An  Act  respecting  Lunatic  Asylums  and  the  custody  of 
Insane  Persons.” 

The  certificates  are  defective  by  reason  of  non-compliance  with 
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the  requirements  of  sec.  7 in  one  or  more  particulars,  and  the  appli- 
cant would  be  entitled  to  his  discharge  were  it  not  for  the  fact 
that  affidavits  of  the  asylum  authorities  have  been  filed  opposing 
it  on  the  ground  that  he  is  not  only  insane,  but  is  dangerous  to  be 
at  large.  Following  the  course  taken  in  Re  Shuttleworth,  9 Q.B. 
651,  and  for  the  reasons  there  given,  which  must  commend  them- 
selves to  everyone  in  the  interest  of  the  public,  as  well  as  of  the 
unfortunate  applicant,  we  ought  not  now  to  order  his  discharge, 
but  this  not  being  a criminal  or  supposed  criminal  matter,  the 
proper  course  to  take  is  to  retain  the  appeal  for  the  present,  and 
to  direct  an  issue  for.  the  purpose  of  trying  the  truth  of  the  return — 
substantially  whether  the  applicant  is  insane,  or,  if  insane,  whether 
he  is  not  only  insane  but  also  dangerous  to  be  at  large. 

This  is  the  order  which  I think  Teetzel,  J.,  ought  to  have  made, 
and,  no  doubt,  would  have  made  had  it  been  suggested  or  applied 
for. 

The  authorities  warrant  the  exercise  of  this  jurisdiction:  Re 
Smart,  12  P.R.  2,  312,  435,  635;  Goldswain’s  Case  (1778),  2 Wm. 
Bl.  1207,  1210;  Re  Hakewill  (1852),  12  C.B.  223,  226;  Re  Guerin, 
60  L.T.N.S.  538,  540. 

The  form  of  the  issue,  if  either  party  accepts  that  course,  may 
be  settled  in  Chambers,  but  if  an  issue  is  refused,  the  matter 
must  be  spoken  to  again  for  the  purpose  of  disposing  of  the 
motion  to  discharge. 

It  is  not  a little  singular  that  R.S.O.  1897,  ch.  317,  makes  no 
provision  for  a judicial  inquiry  into  the  status  of  a person  com- 
mitted to  an  asylum  by  the  means  which  have  been  adopted  in 
the  present  case.  His  only  remedy  appears  to  be  by  the  writ  of 
habeas  corpus  or  by  application  to  the  Lieutenant-Governor,  under 
sec.  32,  where  the  medical  superintendent  of  the  asylum  will  not 
himself  direct  his  discharge. 


Meredith,  J.A.: — The  effect  of  the  incarceration  of  a person 
in  a public  lunatic  asylum  in  this  Province  is  of  so  far  reaching  a 
character,  as  to  both  person  and  property,  that  every  care  should 
be  taken  that  all  the  requirements  of  the  law  authorizing  it  are 
duly  observed  by  everyone  bringing  it  about  or  concerned  in  it: 
see  Regina  v.  Finder,  24  L.J.N.S.  Q.B.  148,  and  1 Jur.  N.S.  522. 

The  Act  respecting  Lunatic  Asylums  and  the  custody  of  Insane 
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Persons  provides  for  the  committal  of  dangerous  lunatics  after  a 
judicial  inquiry  by  a justice  of  the  peace,  followed  by  a like  inquiry 
by  a county  court  Judge;  and  that  though  the  prisoner  be  insane 
yet,  if  not  dangerous,  he  shall  be  discharged. 

The  Act  also  contains  the  negative  provision  that,  except  upon 
an  order  of  the  Lieutenant-Governor,  no  person  shall  be  admitted 
to  any  of  the  provincial  asylums  without  a certificate,  of  the 
character  therein  specifically  set  out,  of  two  medical  practitioners. 
But  it  also  provides  that  such  a certificate  shall  be  a sufficient 
authority  for  the  conveyance  of  the  lunatic  to  such  an  asylum, 
and  his  detention  there  “as  long  as  he  continues  to  be  insane.” 
Unless  this  means  with  his  consent,  or  with  the  consent  of  those 
who  have  the  charge  of  him,  it  would  seem  to  be  quite  inconsistent 
with  the  provision  for  the  discharge  of  a lunatic  who  is  not  danger- 
ous, and  a somewhat  extraordinary  and  dangerous  interference 
with  the  liberty  of  the  subject. 

Another  section  provides  that  the  Lieutenant-Governor,  or  the 
medical  superintendent  of  such  an  asylum,  under  regulations  made 
by  the  Lieutenant-Governor,  may  discharge  persons  confined  by 
virtue  of  the  Act;  but  this,  of  course,  does  not  prevent  the  dis- 
charge of  a person,  unlawfully  detained  in  such  an  asylum,  in 
habeas  corpus  proceedings.  Somewhat  strangely,  as  it  seems  to  me, 
there  is  no  special  provision  contained  in  the  Act  for  judicially 
determining  any  question  as  to  the  right  of  detention  in  such 
asylums. 

It  is  quite  clear  that  the  purpose  of  the  enactment  was  not  the 
detention  of  all  insane  persons  in  such  asylums;  the  provisions  as 
to  the  discharge  of  those  who,  though  insane,  are  not  dangerous, 
before  being  sent  to  such  an  asylum,  make  that  very  plain;  and 
so,  if  the  effect  of  the  certificate  of  two  medical  practitioners  alone 
be  enough  to  authorize  the  confinement  of  a person,  not  dangerous 
though  insane,  as  long  as  insane,  it  would,  as  I have  said,  be  incon- 
sistent with  the  other  provisions  requiring  an  insane,  but  not 
dangerous,  person  to  be  discharged;  and  the  possible  effect  would 
be  somewhat  startling.  One  might  be  imprisoned  and  detained 
as  long  as  insane,  on  the  certificate  of  any  “two  medical  prac- 
titioners,’J though  entirely  harmless,  and  though  such  confinement 
might  be  the  very  worst  means  that  could  be  adopted  for  the 
insane  person,  and  though  everyone  concerned  in  such  person,  and 
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every  reputable  physician,  might  oppose,  deprecate,  and  advise 
against  it. 

It  would  be  extraordinary  that  in  the  Act  respecting  Lunatics, 
R.S.O.  1897,  ch.  65,  there  should  be  such  careful  provision  against 
giving  a person  the  status  of  a lunatic  without  the  fullest  inquiry, 
and  that  such  great  care  should  be  taken  in  all  the  courts  before 
making  a declaration  of  lunacy,  if  any  two  medical  practitioners 
could  so  largely  give  such  a status,  plus  incarceration  in  any  such 
asylum,  against  the  will  of  the  alleged  lunatic  and  all  concerned 
in  him. 

But  it  is  not  necessary  now  to  consider  any  such  question,  nor 
any  of  the  points  made  by  Mr.  McCullough  against  the  sufficiency 
of  the  proceedings  under  which  the  incarceration  took  place,  for 
it  is  sworn,  by  those  who  should  not  have  any  animus  in  the 
case,  that  the  applicant  is  a dangerous  lunatic,  and  that  it  would 
be  unsafe  to  himself,  and  to  others,  for  him  to  be  at  large. 

Whether  that  is  so  or  not,  and  whether  or  not  Mr.  McCullough's 
points  were  well  taken,  the  Court  has  the  power,  and  ought,  to 
abstain  from  making  any  order  for  discharge  whilst  that  question 
remains  in  doubt. 

In  the  matter  of  Shuttleworth,  9 Q.B.  651,  the  Court  refused  to 
discharge  in  such  a case.  The  Chief  Justice  said:  “I  think,  there- 
fore, that  these  tests  are  sufficient.  But  I go  a little  farther.  If 
the  Court  thought  that  a party,  unlawfully  received  or  detained, 
was  a lunatic,  we  should  still  be  betraying  the  common  duties  of 
members  of  society  if  we  directed  a discharge.  But  we  have  no 
power  to  set  aside  the  order,  only  to  discharge.  And  should  we, 
as  Judges  or  individuals,  be  justified  in  setting  such  a party  at  large? 
It  is  answered  that  there  may  be  a fresh  custody.  But  why  so? 
Is  it  not  better,  if  she  be  dangerous,  that  she  should  remain  in 
custody  till  the  Great  Seal  or  the  commissioners  act?  Therefore, 
being  satisfied  in  my  own  mind  that  there  would  be  danger  in 
setting  her  at  large,  I am  bound  by  the  most  general  principles  to 
abstain  from  so  doing;  and  I should  be  abusing  the  name  of  liberty 
if  I were  to  take  off  a restraint  for  which  those  who  are  most  in- 
terested in  the  party  ought  to  be  most  thankful." 

The  other  three  Judges  were  of  the  same  opinion  as  that  ex- 
pressed by  the  Chief  Justice. 

In  my  opinion,  the  Court  should  stay  its  hand  until  an  inquiry, 
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of  the  character  of  that  provided  for  in  the  Act  respecting  Lunatics,  c.  A. 

is  made;  and  that,  under  the  circumstances  of  this  case,  the  ques-  1907 

tion  of  the  applicant’s  sanity  or  insanity,  or  whether  dangerous 
or  not,  should  not  be  tried  and  determined  on  affidavit  in  Gibson. 
Chambers,  but  that  an  issue  should  be  tried  for  the  determination  Meredith,  j. a. 
of  those  questions. 

It  is  not  unprecedented,  if  unusual,  to  direct  an  issue  for  the 
determination  of  some  crucial  question  of  fact  arising  in  habeas 
corpus  proceedings:  see  In  re  Guerin , 58  L.J.M.C.  45  (note),  37 
W.R.,  at  p.  269,  and  60  L.T.N.S.  525,  at  p.  540;  Re  Hakewill, 

12  C.B.  223;  and  Re  Andrews,  L.R.  8 Q.B.  153. 

Proceedings  on  this  appeal  should  stand  over  pending  the  trial 
of  such  an  issue,  unless  other  order  be  in  the  meantime  made  respect- 
ing it. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 
Rex  v.  Sunfield. 


Criminal • Law — Evidence — Dying  Declaration — Expectation  of  Death — Threats 
— Improper  Admission  of  Evidence — No  Substantial  Wrong  or  Miscarriage 
— Criminal  Code,  sec.  1019. 

Upon  the  trial  of  the  prisoner  for  the  murder  of  a foreigner,  the  evidence 
shewed  that  the  deceased  was  found  lying  on  the  floor  of  a bedroom  in 
his  house.  He  was  lifted  up  and  laid  upon  the  bed,  when  it  appeared 
that  he  had  received  a wound  from  a pistol  bullet,  and  it  was  subsequently 
shewn  that  this  wound  was  the  cause  of  his  death.  A man  testified  that 
shortly  afterwards  he  entered  the  room  and  asked  the  deceased,  “Who 
cut  you?”  to  which  the  deceased  answered,  “No  cut,  Jake  shoot.”  The 
witness  then  said  to  the  deceased  that  he  would  send  for  a doctor,  and 
the  deceased  answered,  “No  doctor,  Billy,  me  die:” — 

Held,  that  the  statement  of  the  deceased,  “Jake  shoot,”  that  is,  that  the 
prisoner  shot  him,  as  related  by  the  witness,  was  properly  received  in 
evidence  as  p dying  declaration,  the  words  “No  doctor,  me  die,”  being 
sufficient  to  shew  that  the  deceased  spoke  under  a belief  without  hope 
that  he  was  about  to  die  from  the  wound  that  had  been  inflicted  upon  him; 
and  it  made  no  difference  that  the  words  incriminating  the  prisoner  pre- 
ceded the  words  shewing  the  expectation  of  death. 

Held,  also,  that  there  was  no  reason  for  excluding  testimony  proving  quarrels 
between  the  deceased  and  the  prisoner  and  threat^  made  by  the  latter. 

Evidence  of  threats  made  by  the  prisoner  in  respect  of  another  person  was 
improperly  admitted,  but,  in  the  circumstances,  no  substantial  wrong  or 
miscarriage  of  justice  was  occasioned  on  the  trial  by  reason  of  the  evidence, 
and  therefore,  under  sec.  1019  of  the  Criminal  Code,  which  declares  that 
“no  conviction  shall  be  set  aside  nor  any  new  trial  directed,  although  it 
appears  that  some  evidence  was  improperly  admitted  . . . unless,  in 

the  opinion  of  the  Court  of  Appeal,  some  substantial  wrong  or  mis- 
carriage was  thereby  occasioned  on  the  trial,”  the  conviction  should  not 
be  set  aside  or  a new  trial  directed. 


Case  stated  by  Falconbridge,  C.J.K.B.,  after  the  conviction 
of  the  prisoner  for  murder.  The  facts,  the  arguments  of  counsel, 
and  the  cases  cited,  are  all  set  out  and  referred  to  in  the  judgments. 


The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren, 
and  Meredith,  JJ.A.,  on  the  28th  November,  1907. 

J . G.  Farmer  and  J . L.  Counsell,  for  the  prisoner. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

December  7.  Moss,  C.J.O.  : — The  prisoner,  Jacob  Sunfield, 
was  tried  and  convicted  before  Falconbridge,  C.J.,  at  the  autumn 
assizes  at  Hamilton,  on  an  indictment  which  charged  him  with 
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the  murder  of  one  Andrew  Radzig,  and  he  is  now  under  sentence 
of  death. 

During  the  trial  evidence  was  given  of  a statement  made  by 
the  deceased  Andrew  Radzig  as  to  the  cause  of  his  death,  which 
was  admitted  by  the  learned  Chief  Justice  as  a dying  declaration. 
Evidence  was  also  given  with  regard  to  quarrels  between  the 
prisoner  and  the  deceased,  as  well  as  in  some  cases  with  other 
persons. 

Subsequent  to  the  trial  the  learned  Chief  Justice,  by  direction 
of  the  Court,  given  upon  the  application  of  counsel  for  the  prisoner, 
stated  a case,  and  submitted  for  the  opinion  of  the  Court  the 
following  questions  : — 

1.  Was  the  evidence  of  the  dying  declaration  properly  admitted  ? 

2.  Was  the  evidence  as  to  quarrels  properly  admitted  ? 

The  evidence  taken  at  the  trial  was  made  part  of  the  case,  and 
upon  the  first  application,  as  well  as  upon  the  argument  of  the 
stated  case,  it  was  fully  and  ably  discussed  by  the  prisoner’s  counsel. 

The  prisoner  and  the  deceased  were  both  natives  of  some  part 
of  Poland.  They  were  both  employed  at  the  Deering  Harvester 
Company’s  works  in  Hamilton.  The  deceased  and  his  wife  carried 
on  a boarding  house,  in  which  a number  of  their  countrymen  and 
countrywomen  lodged,  and  amongst  them  the  prisoner.  He  had 
lived  in  the  house  for  more  than  a year  prior  to  the  12th  July, 
1907.  In  the  afternoon  of  that  day  the  deceased  was  found  lying 
on  the  floor  of  a bedroom  on  the  ground  floor  of  his  house  in  a 
pool  of  blood.  He  was  lifted  up  and  laid  upon  the  bed,  and  it 
was  found  that  he  had  received  a wound  from  a pistol  bullet, 
which  appeared  to  have  entered  on  the  left  side  of  the  head  imme- 
diately below  the  ear,  and  it  was  subsequently  shewn  that  this 
wound  was  the  cause  of  his  death.  The  bedroom  opened  from 
the  dining-room  of  the  house.  Among  the  first  to  enter  the  bed- 
room, when  the  deceased  was  found  lying  on  the  floor,  was  the 
prisoner,  but  in  a short  time  he  passed  into  the  dining-room  and 
sat  down  at  the  table.  Shortly  afterwards  one  William  Walsh, 
a witness  at  the  trial,  came  in,  and,  passing  the  prisoner  where  he 
sat  at  the  table  in  the  dining-room,  went  into  the  bedroom  where 
the  deceased  was  lying  on  the  bed.  There  was  no  one  else  in 
the  bedroom  at  the  time.  After  a short  interval  he  went  out 
through  the  dining-room  into  the  kitchen,  where  one  Brandow, 
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who  had  assisted  to  lift  the  deceased  to  the  bed,  was  washing  his 
hands,  and,  after  looking  out  to  see  if  there  was  anybody  in  the 
yard,  he  returned  to  the  bedroom.  He  then  spoke  to  and  en- 
deavoured to  rouse  the  deceased,  who  had  evidently  lost  much 
blood,  and  was  apparently  unconscious  or  in  a stupor.  Eventually 
he  succeeded  in  rousing  him  so  that  he  made  an  effort  to  sit  up 
in  the  bed,  but  fell  back.  What  then  happened  was  described 
by  the  witness  as  follows  : 

“Q.  Then  what?  A.  Then  I called  him  and  he  kind  of  opened 
his  eyes  a little  brighter;  they  were  open  all  the  time,  but  to  my 
intents  (sic)  he  seemed  quite  a bit  brighter,  and  I spoke  and  said, 
‘ What’s  the  matter,  Andy?’  And  I said,  ‘ Somebody  cut  you?’ 
No,  I said,  ‘Who  cut  you?'  And  he  says,  ‘Hello,  Billy,  no  cut, 
Jake  shoot/ 

“Q.  What  next  happened?  A.  I asked  him  if  he  was  badly 
hurt,  and  he  did  not  answer  me,  and,  realizing  that  he  was,  I said 
to  him,  ‘Andy,  now  lie  down  and  we  send  for  a doctor/  and  he 
said,  ‘No  doctor,  Billy,  me  die/ 

“Q.  Did  you  put  him  down  again  on  the  bed?  A.  I pulled 
his  left  arm  from  in  under  him  and  put  him  on  his  back,  and  let 
him  lie  down  easily. 

“Q.  What  next  did  you  do?  A.  I went  out  of  the  room.” 

He  found  the  prisoner  still  sitting  at  the  table  with  his  head 
down  upon  his  arms  as  if  he  were  sleeping,  but  did  not  speak  to 
him,  and  in  answer  to  a question,  “But  you  had  no  further  con- 
versation at  that  time  either  with  Radzig  or  the  prisoner?”  he 
said,  “I  never  said  another  word  to  either  of  them.” 

Upon  cross-examination  he  said  he  did  not  think  the  prisoner 
could  hear  wha*  the  deceased  said,  for  the  simple  reason  that  he 
spoke  just  above  a whisper.  He  further  stated  that,  although  he 
had  been  told  there  had  been  shooting  at  the  house,  he  did  not 
at  first,  when  he  saw  the  deceased  lying  there,  think  he  had  been 
shot;  his  impression  was  that  he  had  been  knifed.  He  was  then 
asked  : 

“Q.  Repeat  again  the  conversation  that  took  place  between 
you  and  Andrew  Radzig,  the  P.ole?  A.  I asked  Radzig,  I says, 
“Hello,  Andy,  who  cut  you?'  He  says,  ‘Hello,  Billy,  no  cut, 
Jake  shoot/  I says,  ‘Well,  Andy,  better  lie  down,  I will  send 
for  a doctor  for  you/  He  said,  ‘No  good  doctor,  Billy,  me  die/ 
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-“Q.  Did  you  put  him  down  then?  A.  I put  my  hand  to  his 
back,  and  let  him  go  over  easily,  and  his  feet  were  towards  the 
foot  of  the  bed  and  his  body  towards  the  middle  of  the  bed  towards 
the  wall.  That  was  the  last  position  I saw  him  in. 

“Q.  And  he  never  spoke  to  any  other  witness?  A.  No.  When 
I saw  Radzig  move  the  first  time  I called  for  somebody,  and  nobody 
answered  me,  and  I came  to  the  conclusion  if  Radzig  should  speak 
I should  be  there  and  not  waste  time  for  anybody. 

“Q.  You. were  expecting  him  to  speak?  A.  Yes.” 

Further  on  he  said  he  did  not  think  the  deceased  was  uncon- 
scious when  he  was  there,  he  was  only  semi-unconscious. 

Shortly  afterwards  the  deceased  was  removed  to  the  hospital, 
where  he  remained  apparently  unconscious  until  his  death,  which 
occurred  between  four  and  five  hours  after  his  removal  from  his 
house.  He  was  not  seen  by  a physician  before  his  removal  to 
the  hospital,  but  he  had  been  seen  by  others  before  he  was  seen 
by  William  Walsh,  and  they  speak  of  his  condition  and  describe 
the  wound.  One  of  them  (Sclrwartz)  asked  him  some  questions 
in  his  native  tongue,  and  received  one  answer  in  the  same  language, 
in  the  prisoner’s  presence  and  hearing.  The  question  was,  “Who 
shot  you?”  And  the  answer  wTas,  “This  fellow. shot  that  has  got 
the  revolver,”  or  “The  fellow  that  shot  me  is  the  fellow  that  got 
the  revolver.”  Whichever  it  was,  it  shews  that  he  realized  and 
understood  that  he  had  received  a wound  from  a bullet  from  a 
revolver,  and,  as  the  event  proved,  it  was  a mortal  wound. 

Now,  it  was  for  the  learned  Chief  Justice  to  determine,  in  view 
of  all  the  circumstances  shewn  in  evidence,  whether  the  statement 
as  to  the  prisoner  being  the  person  who  fired  the  revolver  should 
be  received  as  a dying  declaration.  It  appears  to  have  been  the 
opinion  of  Baron  Martin  that  the  question  was  one  for  the  trial 
Judge  exclusively,  and  not  for  the  Court  of  Appeal  : Regina  v. 
Reaney  (1857),  Dears.  & B.  151,  7 Cox  C.C.  209;  but  it  is  now 
firmly  settled  that  the  decision  of  the  trial  Judge  is  subject  to 
review.  But  in  review  the  question  is  not  whether,  if  another 
Judge  had  been  presiding  he  would  have  done  the  same  thing, 
but  whether,  the  trial  Judge  having  ruled  in  favour  of  its  admis- 
sion, that  ruling  should  be  set  aside.  It  is  true  that  in  this  case 
the  learned  Chief  Justice  was  inclined  at  first  to  admit  the  state- 
ment as  one  made  in  the  prisoner’s  hearing,  but  this  ground  was 
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displaced  when  it  appeared  upon  Walsh's  cross-examination  that 
the  deceased  spoke  in  so  low  a tone  that  it  could  not  be  heard  by 
the  prisoner.  But  that  could  be  no  reason  for  excluding  it  from 
admission  on  the  other  ground,  if  the  circumstances  justified  its 
admission.  Nor,  as  the  decisions  shew,  does  the  circumstance 
that  the  incriminating  statement  was  made  before  the  deceased 
had  expressed  any  opinion  or  made  any  statement  with  regard 
to  his  condition  evidencing  his  belief  in  impending  death  from 
the  injury  he  had  received,  prevent  its  admission.  His  mental 
condition  is  a matter  of  inference  from  the  attendant  circum- 
stances, including,  in  this  case  of  course,  his  statements. 

The  learned  Chief  Justice  had  to  satisfy  himself  that  the  de- 
ceased spoke  under  a belief  without  hope  that  he  was  about  to 
die  from  the  wound  that  had  been  inflicted  upon  him. 

Various  forms  of  expression  have  been  used  by  Judges  by  way 
of  defining  the  necessary  mental  condition.  “If,”  says  Kelly, 
C.B.,  ill  The  Queen  v.  Jenkins  (1869),  L.K.  1 C.C.R.  187,  at  p.  192, 
“we  look  at  reported  cases,  and  at  the  language  of  learned 
Judges,  we  find  that  one  has  used  the  expression  ‘ every  hope  of 
this  world  gone;  ' another  ‘settled,  hopeless  expectation  of  death;  ’ 
another  ‘any  hope  of  recovery,  however  slight,  renders  the  evi- 
dence of  such  declarations  inadmissible.'  ” 

Taking  any  one  or  all  of  these  as  the  criterion  in  this  case, 
there  is  no  difficulty  in  concluding  that  the  learned  Chief  Justice 
could  not  but  be  convinced  that  the  statement  was  admissible. 
The  words  spoken,  under  the  existing  circumstances,  in  answer  to 
a statement  of  intention  to  procure  medical  assistance,  shew  very 
strongly  that  he  had  abandoned  all  hope  of  benefiting  by  human 
aid,  and  was  fallen  into  a settled,  hopeless  expectation  of  death. 
Whether  Walsh  said,  “Andy,  now  lie  down  and  we  send  for  a 
doctor,''  as  he  stated  in  his  examination  in  chief,  or,  “Well,  Andy, 
better  lie  down,  I will  send  for  a doctor  for  }rou,''  as  he  stated  on 
cross-examination,  and  whether  the  reply  was,  “No  doctor,  Billy, 
me  die,''  as  stated  in  chief,  or,  “No  good  doctor,  Billy,  me  die,” 
as  stated  in  cross-examination,  it  leads  to  the  same  conclusion, 
a declaration  of  belief  that  every  hope  of  this  world  was  gone.  He 
was  aware,  as  his  previous  statement  to  Schwartz  shews,  that  he 
had  been  shot,  he  was  in  fact  in  a dying  state,  and  he  was  evidently 
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conscious  of  that  fact.  Under  the  circumstances,  there  was  ample 
reason  for  admitting  the  statement  in  evidence. 

The  first  question  ought,  therefore,  to  be  answered  in  the 
affirmative. 

As  to  the  second  question,  there  can  be  no  reason  for  excluding 
the  testimony  proving  quarrels  between  the  deceased  and  the 
prisoner  and  of  the  latter’s  threats.  Taken  in  the  connection  in 
which  it  was  given,  it  tended  to  shew  an  animus,  and  furnish  a 
motive  for  the  crime  with  which  the  prisoner  was  charged.  The 
only  other  instance  of  threats  was  in  the  case  of  the  witness  Aggi 
Radzig.  That  came  out  in  the  course  of  giving  testimony  to 
shew  that  the  prisoner  possessed  a revolver,  and  it  was  in  con- 
nection with  proof  of  that  fact  that  the  witness  testified  to  a threat 
to  shoot  her  made  on  one  occasion.  Strictly,  it  should  not  have 
been  received,  but  no  special  weight  was  attached  to  it,  and, 
although  the  learned  Chief  Justice  alluded  to  it  in  his  charge,  he 
only  did  so  incidentally  and  in  connection  with  the  other  testimony 
as  to  the  prisoner’s  quarrels  with  and  threats  against  the  deceased. 
We  have  to  consider  whether  its  reception,  under  the  circum- 
stances, ought  to  vitiate  the  proceedings.  The  case  of  Makin  v. 
Attorney-General  for  New  South  Wales,  [1894]  A.C.  57,  was  pressed 
upon  us.  In  that  case  the  evidence  objected  to  was  held  to  be 
properly  admitted,  but  the  Judicial  Committee  expressed  an 
opinion  as  to  the  scope  and  effect  of  a section  of  the  Criminal  Law 
Amendment  Act  of  New  South  Wales,  and  its  bearing  on  the  case 
in  review,  assuming  that  the  evidence  was  not  admissible.  The 
words  there  under  consideration  are  very  dissimilar  to  those  of 
sec.  1019  of  the  Code.  The  words  of  the  New  South  Wales  Act 
are  : “Provided  that  no  conviction  or  judgment  thereon  shall 
be  reversed,  arrested,  or  avoided  on  any  case  so  stated,  unless  for 
some  substantial  wrong  or  other  miscarriage  of  justice.”  Their 
Lordships  were  of  opinion  that  it  could  not  properly  be  said  that 
there  had  been  no  substantial  wrong  or  miscarriage  of  justice, 
where,  on  a point  material  to  the  guilt  or  innocence  of  the  accused, 
the  jury  had,  notwithstanding  objection,  been  invited  by  the 
Judge  to  consider  in  arriving  at  their  verdict  matters  which  ought 
not  to  have  been  submitted  to  them.  Stress  was  laid  on  the 
point  that  the  evidence  was  on  a point  material  to  the  guilt  or 
innocence  of  the  accused. 
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In  another  part  of  the  judgment  (p.  70)  it  is  remarked  that 
the  evidence  improperly  admitted  might  have  chiefly  influenced 
the  jury  to  return  a verdict  of  guilty,  and  the  rest  of  the  evidence 
which  might  appear  to  the  Court  sufficient  to  support  the  con- 
viction might  have  been  reasonably  disbelieved  by  the  jury  in 
view  of  the  demeanour  of  the  witnesses. 

It  is  clear  that  neither  of  these  considerations  could  have  any 
special  application  to  the  circumstances  of  this  case.  Very  prob- 
ably they  were  expressed  in  the  light  of  the  testimonj^  which  was 
objected  to  in  the  case  before  them.  It  is  impossible  to  suppose 
in  this  case  that  the  jury  might  have  reasonably  disbelieved  all 
the  other  evidence  and  rendered  their  verdict  upon  the  evidence 
of  a threat  to  shoot  Aggi  Radzig. 

Section  1019  of  the  Code  declares  that  “no  conviction  shall  be 
set  aside  nor  any  new  trial  directed,  although  it  appears  that  some 
evidence  was  improperly  admitted  or  rejected,  or  that  something 
not  according  to  law  was  done  at  the  trial  or  some  misdirection 
given,  unless,  in  the  opinion  of  the  Court  of  Appeal,  some  sub- 
stantial wrong  or  miscarriage  was  thereby  occasioned  on  the 
trial.” 

This  enactment  imposes  on  the  Court  the  duty  of  considering 
the  probable  effect  of  the  evidence  improperly  admitted,  and  to 
say  whether,  in  its  opinion,  any  substantial  wrong  or  miscarriage 
of  justice  was  occasioned  by  its  admission.  The  Court  is  thus 
placed  in  a position  quite  different  to  that  occupied  by  the  Court 
in  the  case  before  the  Judicial  Committed.  This  was  pointed 
out  by  Osier,  J.A.,  in  Rex  v.  Drummond  (1905),  10  O.L.R.  546,  at 
p.  549.  And,  in  view  of  all  the  evidence  and  the  whole  facts  and 
circumstances  of  this  case,  there  is  no  good  ground  for  the  opinion 
that  any  substantial  wrong  or  miscarriage  of  justice  was  occa- 
sioned on  the  trial  by  reason  of  the  evidence  in  question.  And 
that  should  be  the  answer  to  the  second  question. 


Maclaren,  J.A.  : — With  regard  to  dying  declarations  Judges 
have  often  been  reluctant  to  admit  them,  and  have  always  been 
careful  to  exclude  them  except  in  very  clear  cases.  The  fact  that 
they  are  not  made  under  the  sanction  of  an  oath,  and  that  there 
has  been  no  opportunity  for  cross-examination,  are  reasons  for 
exercising  great  caution  with  respect  to  their  admission. 
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In  the  text  books  and  the  cases  various  expressions  are  used 
to  indicate  the  state  of  mind  of  the  deceased  which  is  necessary 
when  he  makes  his  statement  to  render  it  admissible  as  evidence. 
Taylor  says,  sec.  718,  he  must  be  “in  actual  danger  of  death,  with 
full  apprehension  of  his  danger;”  Stephen,  Dig.  of  Evidence,  he 
must  “have  given  up  all  hope  of  recovery;”  Archbold,  p.  321,  he 
must  be  “conscious  of  being  in  a dying  state;”  Phipson,  p.  277, 
“in  actual  danger  of  death,  and  to  have  abandoned  all  hope  of 
recovery;”  Willes,  J.,  in  Regina  v.  Peel  (1860),  2 F.  & F.  21,  at 
p.  22,  “a  settled,  hopeless  expectation  of  death;”  Byles,  J.,  in 
The  Queen  v.  Jenkins,  L.R.  1 C.C.R.  at  p.  193,  “an  expectation 
of  impending  and  almost  immediate  death,  from  the  causes  then 
operating.” 

The  simple  words  of  the  dying  foreigner  in  his  broken  English 
in  this  case  fully  comply  with  these  requirements,  when  he  said 
in  answer  to  the  suggestion  that  a doctor  should  be  sent  for,  “No 
doctor,  Billy,  me  die.”  His  opinioi!  of  the  utter  hopelessness  of 
his  condition  is  shewn  when  he  considered  it  useless  to  send  for 
a doctor,  and  his  refusing  at  once  the  offer  made  would  go  to  shew 
that  he  had  fully  made  up  his  mind  as  to  his  condition. 

The  learned  Chief  Justice  who  tried  the  case,  when  he  had 
heard  all  the  evidence,  had  no  hesitation  in  admitting  the  state- 
ment, and  we  must  take  it  as  a finding  by  him  that  it  complied 
with  the  requirements  of  the  authorities,  and  the  reading  of  the 
evidence  makes  the  same  impression  upon  my  own  mind. 

Counsel  for  the  accused  cited  and  relied  upon  the  case  of 
Regina  v.  McMahon  (1889),  18  O.R.  502.  The  circumstances  of 
that  case  were,  however,  very  different.  There  the  deceased  had 
made  no  statement  as  to  his  condition  or  as  to  his  belief,  and  even 
the  doctor  did  not  know  whether  he  wTas  likely  to  recover. 
Regina  v.  Nicolas  (1852),  6 Cox  C.C.  120,  was  also  relied  upon. 
This  is  more  like  the  present  case.  The  declaration  of  the  de- 
ceased as  to  his  condition  was  made  at  the  close  of  his  statement, 
but  the  trial  Judge  was  of  opinion  that  the  deceased  may  have 
only  formed  his  opinion  as  to  his  dying  state  from  the  weakness 
which  came  suddenly  upon  him  after  he  had  made  his  statement. 
In  the  present  case  nothing  like  this  occurred  between  the  two 
statements  to  suggest  that  the  opinion  of  the  deceased  as  to  his 
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being  in  a dying  state  had  suddenly  come  upon  him,  but  every- 
thing points  to  its  having  been  rather  a settled  conviction. 

I think  the  first  question  reserved  should  be  answered  in  the 
affirmative. 

As  to  the  second  question,  I fully  agree  with  what  has  been 
said  by  the  Chief  Justice  of  this  Court. 

Meredith,  J.A.  : — There  are  two  “ questions  of  law”  not  un- 
reasonably raised  upon  this  application.  The  one  is,  whether  the 
statements,  sworn  to  have  been  made  by  the  wounded  man,  to  the 
effect  that  the  prisoner  had  shot  him,  and  that  it  was  useless  to 
send  for  a doctor,  as  he  was  dying,  or  should  die,  were  inadmissible 
as  evidence  against  the  prisoner;  and  the  other,  whether  evidence 
as  to  threats  made  by  the  prisoner  were  likewise  inadmissible. 

The  statements  deposed  to  were  made  at  the  same  time,  almost 
in  the  same  breath,  and  under  the  same  circumstances;  and, 
indeed,  it  is  not  contended  with  much  confidence  that  the  evidence 
would  have  been  inadmissible  if  the  statement  made  by  the  man 
as  to  his  condition  had  been  the  earlier,  instead  of  the  later,  of 
the  two. 

Whether  consistent,  or  not,  with  the  general  rule  as  to  the 
respective  functions  of  Judge  and  jury,  the  rule  is,  that  all  questions 
respecting  the  admissibility  of  evidence  are  to  be  determined  by 
the  Judge,  who  ought  to  receive  all  the  admissible  evidence  on 
both  sides  of  the  question,  and  to  determine  it  himself,  no  matter 
how  complicated  or  conflicting  the  evidence  may  be;  and  it  has 
been  said  to  have  been  twice  held  by  the  English  Judges  that 
this  very  question,  as  to  dying  declarations,  is  upon  that  footing, 
and  that  it  is  improper  to  submit  to  the  jury  the  questions  of  fact 
upon  which  the  admissibility  of  the  evidence  depends,  though 
that  seems  to  have  been  done,  before  that,  by  some  very  eminent 
Judges  : see  Bartlett  v.  Smith  (1843),  11  M.  & W.  483;  and  the 
case  before  Parke,  B.,  there  referred  to;  and  The  King  v.  Wood- 
cock (1789),  Leach  563. 

Although  the  trial  Judge,  in  the  first  place,  admitted  the  state- 
ment chiefly  on  other  grounds  than  the  ground  of  it  being  a dying 
declaration,  he  eventually  based  his  ruling,  admitting  the  evi- 
dence, on  that  ground,  and  that  only,  and  refused  to  reserve  any 
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question  as  to  its  admissibility,  being  firmly  of  opinion  that  it  was 
so  admissible. 

The  question  is  not  precisely  the  same  here  as  it  was  at  the 
trial;  nor,  indeed,  quite  the  same  as  if  the  trial  Judge,  having 
doubts  as  to  his  conclusion  in  any  respect,  had  reserved  a case. 
He  had  the  advantage  of  seeing  and  hearing  the  witnesses. 

Having  regard  to  the  great  importance  and  weight  of  such 
evidence  in  this  case,  great  care  should  have  been  taken  to  see 
that  the  facts  upon  which  its  admissibility  depended  existed,  and 
were  proved,  before  admitting  it. 

Those  facts,  in  so  far  as  any  of  them  could  be  in  any  possible 
doubt  in  this  case,  were,  that  the  statements  were  made  under  a 
sense  of  impending  death,  after  all  hope  of  recovery  had  been 
abandoned — in  “a  settled,  hopeless  expectation  of  death.” 

The  whole  circumstances  of  the  case  must  be  looked  at;  the 
man  was  mortally  wounded  in  the  back  of  his  head  by  a shot  from 
a revolver,  death  ensued  soon  after;  at  the  time  they  jvere  made 
he  had  to  be  roused  to  attract  his  attention;  and  his  own  words 
very  briefly,  but  graphically,  shew  a state  of  mind  such  as  was 
necessary  to  make  the  statements  admissible  ; against  all  that, 
all  that  can  be  said  is,  that  the  man  had  been  drinking,  and  might, 
in  some  degree,  have  been  under  the  influence  of  drink. 

Under  all  the  circumstances,  I find  it  impossible  to  say  that 
the  trial  Judge’s  finding  of  fact,  or  that  his  ruling,  was  wrong. 

Considering  that  the  one  statement  followed  the  other  so  closely, 
I am  quite  unable  to  agree  in  the  contention  that  because  the 
man’s  statement  as  to  his  dying  was  not  the  earlier  one,  the  earlier 
one  is  not  admissible.  Each  case  must  depend  upon  its  own 
facts  and  circumstances.  In  this  there  seems  to  me  to  have  been 
no  room  for  a change  of  mind  between  the  two  statements,  or 
even  of  acquiring  a belief  which  he  had  not  when  the  earlier  was 
made. 
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In  Regina  v.  Nicolas,  6 Cox  C.C.  120,  the  circumstances 
led  the  trial  Judge  to  the  conclusion  that  it  was  possible  that  the 
statement,  as  to  dying,  was  the  result  of  realising  the  fact  only 
then,  and  after  the  other  statements  had  been  made.  The  state- 
ment was,  however,  afterwards  admitted,  on  objection  to  its 
admissibility  being  withdrawn. 

The  other  ground  also  fails.  The  threats  against  the  man  him- 
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self  were  admissible.  If  one  threatens  to  kill  another,  and  gives 
a reason  for  it,  the  evidence  may  be  admissible  on  two  grounds  : 
(1)  to  prove  malice;  and  (2)  to  prove  a motive.  If  it  be  a mere 
threat,  it  is  evidence  of  malice,  an  ingredient  in  the  crime  of 
murder,  and,  in  this  case,  important  for  the  purpose  of  shewing 
that  the  killing  was  not  accidental  : see  Makin  v.  Attorney-General, 
[1894]  A.C.  57;  Regina  v.  Stephens  (1888),  16  Cox  C.C.  387;  The 
Queen  v.  Hammond  (1898),  29  O.R.  211;  Phillips  on  Evidence, 
10th  ed.,  p.  514;  and  Phipson  on  Evidence,  3rd  ed.,  pp.  109  et  seq. 
and  137. 

Evidence  as  to  a threat  of  another  character  was  received, 
a threat  made  to  shoot  the  witness  Aggi  Radzig,  which  seems  to 
me  to  have  been  irrelevant,  and  improperly  received.  It  was 
first  adduced  from  the  witness  Josephine  Radzig  thus  : — 

“Q.  Then  ask  her  if  she  had  ever  seen  the  prisoner  with  a 
revolver  before  this  time?  A.  Yes,  I did  see  him  before  that  time 
with  a revolver. 

“Q.  When?  A.  About  two  months  before  I noticed  him  with 
it. 

“Q.  Ask  her  what  he  was  doing  with  a revolver  on  that  occa- 
sion? How  did  he  come  to  produce  the  revolver  on  that  occa- 
sion? A.  I saw  him  before  having  some  trouble  with  the  other 
Mrs.  Radzig:  that  is  the  occasion  he  had  the  revolver. 

“Q.  What  was  he  doing  with  the  revolver  on  that  occasion? 
A.  He  was  drunk  that  same  evening,  prisoner  was  drunk  that 
same  evening,  and  held  the  revolver  at  the  other  Mrs.  Radzig  at 
the  chest,  and  told  her  he  would  shoot  her  like  a dog. 

“Q.  On  this  occasion  you  refer  to  he  was  drunk,  and  held  the 
revolver  against  the  breast  of  the  other  Mrs.  Radzig,  and  said 
what?  A.  ‘I  will  shoot  you  like  a dog.’ 

“Mr.  Counsell  : That  is  the  evidence  I object  to  the  admis- 
sion of. 

“His  Lordship  : I am  afraid  I could  hardly  reject  that  evi- 
dence. 

“Mr.  Counsell  : I want  the  objection  noted. 

“His  Lordship  : The  objection  is  noted.” 

The  incident  was  deposed  to  by  other  witnesses.  In  so  far  as 
it  was  adduced  for  the  purposes  of  proving  that  the  prisoner  owned, 
or  possessed,  a revolver,  such  as  might  have  caused  the  fatal  wound, 
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such  evidence  was  admissible;  but  it  went  beyond  that.  What 
was  said  on  that  occasion  was  unnecessary  for  that  purpose.  But 
no  objection  was  made  until  the  whole  of  the  evidence  had  been 
adduced;  and,  subsequently,  the  same  evidence  was  adduced  in 
the  prisoner’s  behalf,  in  cross-examination  of  the  witness  Aggi 
Radzig — the  other  Mrs.  Radzig — thus  : — 

“Mr.  Counsell  : Q.  Ask  her  this  question.  In  the  police  court 
she  was  asked,  ‘What  did  you  do  to  get  Jake  off?’  ‘I  helped  to 
get  Jake  off  from  Radzig;  then  we  got  him  outside  of  the  room, 
and  I told  Jake  to  go  upstairs,  and  he  slapped  me  in  the  face.’ 
‘ What  next?’  ‘In  a certain  moment  Jake  turned  round  after 
slapping  me,  and  he  says,  ‘I  will  kill  you  like  a dog,’  and  laid  the 
revolver  on  my  chest.  After  he  slapped  me  he  went  upstairs; 
then  he  came  down,  and  said,  ‘ I will  kill  you  like  a dog ; he  must 
have  got  it  upstairs.’  Ask  her  if  she  made  that  answer?  A.  She 
does  not  know  if  he  was  upstairs  or  not;  it  must  have  been  a mis- 
take.” 

The  evidence  was  not  at  all  material,  and  might  very  well  have 
been  omitted  in  any  case. 

Under  all  the  circumstances,  I cannot  think  that  there  ought 
to  be  a new  trial  by  reason  of  the  admission  of  such  evidence  : see 
Makin  v.  Attorney-General,  supra;  and  the  Criminal  Code,  sec. 
1019.  The  case  seems  to  me  to  be  one  in  which  it  cannot  reasonably 
be  considered  that  “some  substantial  wrong  or  miscarriage  was 
. . . . occasioned,  on  the  trial,”  by  the  improper  admission 

of  such  evidence,  without  which  “no  conviction  shall  be  set  aside, 
nor  any  new  trial  directed,”  even  if  otherwise,  having  regard  to 
all  the  circumstances  under  which  the  whole  of  the  evidence  on 
the  subject  was  elicited,  the  prisoner  would  be  entitled  to  a new 
trial. 

Osler  and  Garrow,  JJ.A.,  concurred. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 
Rex  v.  Brisbois. 


Intoxicating  Liquors — Liquor  License  Act — Selling  Liquor  without  a License — 
Absence  of  Evidence  to  Shew  Sale  by  Defendants — Habeas  Corpus — Cer- 
tiorari. 


The  taking  down  of  the  evidence  under  the  Liquor  License  Act  R.S.O.  1897, 
ch.  245,  is  not  only  for  the  protection  of  the  magistrates,  but  as  a record 
of  the  material  on  which  a conviction  is  founded  in  case  of  ulterior  pro- 
ceedings in  respect  of  it,  the  Court  being  bound  by  such  evidence,  without 
any  power  to  remit  the  case  back  to  the  magistrates  to  take  further  evi- 
dence. 

Where,  therefore,  a defendant  was  convicted  and  imprisoned  for  the  sale  of 
liquor  without  a license,  but  the  evidence  returned  in  response  to  certiorari, 
issued  in  aid  of  a writ  of  habeas  corpus,  while  disclosing  a sale  on  the  premises, 
failed  to  shew  a sale  by  the  defendant  himself,  the  conviction  and  im- 
prisonment of  the  defendant  were  held  to  be  illegal,  and  an  order  was  made 
for  his  discharge  from  custody. 


This  was  a motion  by  the  defendant,  on  the  return  of  a writ 
of  habeas  corpus,  and  certiorari  in  aid  thereof,  for  his  discharge 
from  custody  under  a conviction  for  selling  liquor  without  a 
license. 

One  of  the  objections  taken  was  that  there  was  no  evidence 
to  shew  a sale  of  liquor  by  the  defendant. 


On  November  6th,  1907,  the  motion  was  argued  before  a 
Divisional  Court,  composed  of  Boyd,  C.,  Magee  and  Mabee,  JJ. 

J.  B.  Mackenzie,  for  the  defendant. 

J.  R.  Cartwright,  K.C.,  for  the  Crown  and  the  convicting  magis- 
trates. 

The  facts  appear  in  the  judgment. 


November  18.  Boyd,  C.  : — By  sec.  5 of  the  Ontario  Habeas 
Corpus  Act,  R.S.O.  1897,  ch.  83,  a writ  of  certiorari  may  issue,  in 
aid  of  the  main  writ,  providing  for  the  return  of  the  evidence, 
depositions,  conviction  and  proceedings,  that  the  same  may  be 
viewed  and  considered  by  the  Court,  and  to  the  further  end  that 
the  sufficiency  thereof  to  warrant  the  restraint  may  be  determined. 
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That  clause  was  first  before  the  Court  in  Regina  v.  Masier  (1867), 
4 P.R.  64,  70,  and  the  practice  was  established  that  the  Court  is 
bound  to  examine  the  proceedings  anterior  to  the  warrant,  and 
see  if  they  authorize  the  detention,  and,  if  not,  to  discharge  the 
prisoner.  This  case  and  this  course  was  affirmed  in  Regina  v. 
St.  Clair  (1900),  27  A.R.  308,  310. 

This  case  is  one  of  conviction  under  the  Ontario  License  Act, 
and  by  the  R.S.O.  1897,  ch.  90,  sec.  1,  the  proceedings  before  the 
magistrate  are  to  be  conformable  to  the  like  proceedings  under 
the  Canada  Criminal  Code.  That  introduces  the  practice  as  to 
the  taking  of  evidence;  witnesses  are  to  be  sworn,  and  their 
evidence  is  to  be  taken  down  in  writing  in  the  form  of  a deposition, 
which  is  to  be  authenticated  by  the  signature  of  the  Justice  : 
Criminal  Code,  secs.  857,  896,  and  590.  The  witness  need  not 
sign  : sec.  856  (3).  But  by  the  direct  provisions  of  the  Liquor 
License  Act,  R.S.O.  1897,  ch.  245,  sec.  99,  in  all  cases  the  evidence 
of  the  witnesses  examined  shall  be  reduced  to  writing;  and  shall  be 
read  over  to  and  signed  by  the  witness.  Here  the  evidence  is  very 
meagrely  set  down  in  writing,  and  is  not  signed  by  the  witness  or 
magistrate. 

Formerly  it  was  necessary  to  set  out  the  evidence  on  the  face 
of  the  conviction;  and  if  any  lack  of  evidence  existed  as  to  some 
fact  necessary  to  give  jurisdiction,  the  proceeding  would  be 
quashed. 

If  it  now  appears  on  the  return  of  the  evidence,  in  response  to 
the  certiorari,  that  any  essential  element  necessary  to  a conviction 
is  absent,  it  is  open  to  the  Court  to  question. 

In  this  return  there  is  a complete  absence  of  evidence  upon  the 
material  point  of  any  liquor  having  been  sold  by  the  prisoner. 
He  was  present  in  the  place  where  the  liquor  was  kept,  but  it  is 
not  sworn  that  he  sold  or  handed  out  the  liquor.  Very  likely  he 
did  so;  but  it  is  the  important  fact,  which  cannot  be  assumed. 
If  the  justices  have  omitted  to  take  down  this  part  of  the  evidence, 
they  have  only  themselves  to  blame.  Where  the  liberty  of  the 
subject  is  involved,  there  appears  to  be  no  case  where  the  matter 
would  be  remitted  to  the  justices  to  take  further  evidence  on  the 
point  omitted.  No  evidence  being  before  the  justices  on  this 
head,  they  exceeded  their  jurisdiction  in  making  a conviction  : Re 
Bailey  (1854),  3 E.  & B.  607. 
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The  direction  to  take  the  evidence  in  writing,  and,  as  far  as 
practicable,  in  the  words  of  the  witness,  is  for  the  protection  of 
the  magistrates  themselves  as  well  as  to  preserve  a record  of  the 
material  on  which  the  conviction  is  founded  in  cases  of  ulterior 
proceedings.  The  Court  will  not  presume  in  favour  of  the  inferior 
judicial  officer  “that  he  has  done  his  duty  unless  he  tells  the  Court 
so  by  his  own  acts;  and  his  jurisdiction  must  appear  otherwise 
than  out  of  his  own  mouth.”  See  Rex  v.  Warnford  (1825),  5 D.  & 
R.  489,  490;  and  Rex  v.  Johnson  (1719),  1 Str.  261. 

Upon  the  return  of  the  proceedings  it  appears  that  there  is  no 
evidence  to  support  the  conviction  and  the  warrant,  and  the 
prisoner  must  be  discharged. 


Magee  and  Mabee,  JJ.,  concurred. 


G.  F.  H. 


/ 


[DIVISIONAL  COURT.] 

In  re  Shafer. 

Life  Insurance — Benefit  Certificate — Disposal  of  Fund — Wife  and  Children — 

Income — Corpus . 

The  whole  of  the  deceased’s  estate  consisted  of  $2,000,  secured  by  a benefit 
certificate,  by  which  it  was  made  payable  to  his  executors  to  be  put  at 
interest,  to  be  paid  to  his  wife,  for  the  benefit  of  herself  and  children  until 
her  death  or  marriage,  when  it  was  to  be  paid  to  his  children  until  the 
youngest  attained  twenty-one,  when  the  principal  was  to  be  equally  divided 
amongst  them: — 

Held , that  the  intention  was  not  that  the  wife  and  children  should  be  jointly 
entitled  to  the  interest,  but  that,  until  the  wife’s  death  or  marriage,  the 
whole  should  be  payable  to  her,  giving  her  a discretionary  power  as  to  its 
disposal  according  to  the  family  needs  and  requirements,  and  that  the 
corpus  should  not  be  distributable  until  her  death  or  marriage,  and  until 
the  youngest  child  attained  twenty-one  years  of  age. 

Judgment  of  Riddell,  J.,  varied. 

This  was  an  application  by  Daniel  L.  Shafer,  the  eldest  son  of 
George  Alfred  Shafer,  deceased,  for  an  order  directing  that  he 
be  paid  his  proportionate  share  in  the  sum  of  $2,000.00  under  a 
benefit  certificate  in  the  Ancient  Order  of  United  Workmen, 
payable  on  his  father’s  death. 

The  amount  made  payable  under  the  certificate  was  as  follows : — 
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'‘Two  thousand  dollars,  which  sum  shall,  at  his,  the  insured’s, 
death,  be  paid  to  his  executors,  to  be  put  at  interest.  Interest  to 
be  paid  to  his  wife,  Mary  Jane  Shafer,  for  the  benefit  of  herself 
and  children.  In  the  event  of  his  wife  marrying  again,  or  in  case 
of  her  death,  in  trust  to  be  paid  to  his  children  until  the  youngest 
became  of  age,  when  the  principal  is  to  be  equally  divided  among 
them.” 

The  insured  died  in  1894  intestate,  leaving  him  surviving,  his 
widow,  Mary  Jane  Shafer,  and  five  children.  All  of  the  children 
were  still  alive,  two  of  them  being  under  the  age  of  twenty-one 
years. 

Letters  of  administration  were  granted  to  the  Toronto  General 
Trusts  Corporation  who  received  the  sum  of  $2,000,  paying  the 
widow  the  interest  thereon  at  the  rate  of  four  per  cent. 

The  application  was  heard  before  Riddell,  J.,  sitting  in  the 
Weekly  Court,  on  June  26,  1907. 

W.  E.  Middleton , for  Daniel  L.  Shafer. 

J.  M.  Ferguson , for  the  widow,  Mary  Jane  Shafer. 

E.  G.  'Long,  for  the  Toronto  General  Trusts  Corporation,  the 
administrators. 

M.  C.  Cameron,  for  the  infants. 

July  13.  Riddell,  J.  : [The  learned  Judge,  after  stating  the 
facts,  proceeded  :] 

Certain  assignments,  etc.,  appear  amongst  the  papers,  but  the 
case  was  presented  as  though  these  had  never  existed;  all  claim 
under  them  is  abandoned,  and  this  application  is  to  be  decided 
upon  the  strict  rights  of  the  parties,  independently  of  any  transfer 
or  agreement. 

The  application  is  by  Daniel  L.  Shafer,  the  eldest  child,  and 
is  substantially  for  "an  order  directing  that  the  proportionate 
share  of  the  above-named  Daniel  L.  Shafer  in  the  sum  of  $2,000, 
held  by  the  Toronto  General  Trusts  Corporation,  as  administrators 
of  the  estate  of  . . . George  Alfred  Shafer,  deceased,  be  paid 

over  forthwith  unto  the  said  Daniel  L.  Shafer.” 

This  is  opposed  by  the  widow  and  the  official  guardian,  acting 
for  the  infants.  The  other  adult  children  do  not  seem  to  have 
been  served;  at  all  events,  they  were  not  represented  by  counsel. 

Were  it  a question  of  interpreting  a will,  as  at  present  advised. 
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The  provisions  of  this  policy,  were  they  contained  in  a will, 
would  have  the  effect  of  a direction  to  divide  the  interest  equally 

Kiddell,  J. 

between  the  widow  and  her  five  children:  Jubber  v.  Jubber  (1839), 
9 Sim.  503.  There  the  testator  gave  his  wife  the  use  of  all  his 
property,  for  the  benefit  of  herself  and  unmarried  children,  that 
they  might  be  comfortably  provided  for  so  long  as  she  should  live; 
and  at  her  death  he  disposed  of  it  amongst  all  his  children. 

Sir  Lancelot  Shadwell,  V.-C.,  held  that  the  widow  and  the  three 
-children  who  were  unmarried  at  the  testator’s  death  were  entitled 
equally  to  the  income  of  the  property  during  the  widow’s  life, 
and  that  the  interest  of  one  of  these  unmarried  children  did  not 
cease  on  marriage.  He  declined  to  make  any  declaration  as  to 
whether  they  took  as  tenants  in  common  or  as  joint  tenants,  as 
It  would  be  premature  so  to  do.  In  other  words,  he  declined  to 
decide  whether  each  of  the  unmarried  children  had  a vested  interest 
in  the  income  of  the  fund,  or  at  least  that  such  interest,  if  vested, 
could  not  be  divested  by  death  in  the  lifetime  of  the  mother. 

It  would  seem  clear,  however,  that  they  took  as  tenants  in 
common,  and  that  the  interest  of  each  was  vested:  Re  Hart’s 
Trusts  (1858),  3 DeG.  & J.  195. 

Had  this,  then,  been  the  case  of  a will,  I think  that  each  of 
the  five  children  would  have  a vested  interest  in  the  income  to  the 
extent  of  one-sixth,  and  in  the  corpus  to  the  extent  of  one-fifth. 

Then  the  rule  in  Saunders  v.  Vautier  (1841),  Cr.  & Ph.  240, 
4 Beav.  115,  would  probably  be  found  to  apply  (see  Re  Youart, 
decided  last  week  (1907),  12  O.W.R.  373),  and  the  applicant 
would  be  held  entitled  to  receive  the  one-sixth  of  the  corpus 
now  and  1-30  (-g-  — -g-)  upon  the  death  or  marriage  of  his 
brother. 

But  that  result  flows  from  two  principles  (which  in  essence 
are  in  reality  only  one)  : (1)  that  the  interest  in  the  corpus  is 
vested,  and  (2)  that  a legatee  is  not  bound  to  wait  for  the  expira- 
tion of  the  period  to  which  the  payment  of  the  corpus  of  his  legacy 
is  postponed,  if  he  has  an  absolute  indefeasible  interest  in  the 
legacy:  see  per  Lord  Langdale,  M.R.  in  4 Beav.,  at  p.  116,  and 
compare  what  is  said  by  the  same  learned  Judge  in  Curtis  v.  Lukin 
(1842),  5 Beav.  147,  at  p.  155;  and  this  is  because  the  legacy  is 
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actually  given  to  the  legatee,  and  the  direction  as  to  payment 
is  merely  directory  as  to  the  management  of  the  gift:  see  per 
Sir  Lancelot  Shadwell,  V.-C.,  in  Josselyn  v.  Josselyn  (1837),  9 Sim. 
66. 

It  will  be  seen  that  the  rule  in  Saunders  v.  Vautier  flows  from 
the  doctrine  of  vesting  of  legacies. 

I do  not  stop  to  inquire  as  to  difference  in  the  rules  governing 
the  vesting  of  legacies  of  personalty,  based  as  they  are  on  the 
canon  law  and  ultimately  upon  the  civil  law;  or  as  to  the  rules 
governing  the  vesting  of  a devise  of  land,  or  of  legacies  payable 
out  of  the  proceeds  of  land  based  upon  the  common  law.  The 
difference  in  these  rules  is  just  part  of  the  difference  of  the  law 
of  personal  property  and  the  law  of  real  property,  due  to  the  claims 
of  the  Church  in  the  early  history  of  England,  “ which  has  had 
the  effect  of  splitting  our  English  law  of  property  into  two  halves.” 

“ The  common  lawyers  seem  to  have  suffered  the  canonists 
to  gradually  enlarge  a territory  which  was  to  be  very  valuable  in 
the  future.  As  a general  rule  land  could  not  be  given  by 
testament  and  our  King’s  Court  was  concentrating  its  attention 
on  law  and  crime.  Meanwhile  the  Church  extends  her  boundaries, 
and  at  last  succeeds  in  compassing  the  whole  law  of  succession  to 
movables  ab  intestate* ” : Pollock  & Maitland’s  History  of  English 
Law  before  the  time  of  Edward  I.,  vol.  1,  pp.  107,  108. 

The  question  whether  the  same  rules  as  to  vesting  apply  in 
the  case  of  a deed  as  in  the  case  of  a will  has  received  some  atten- 
tion in  the  Courts  of  England  and  Ireland. 

In  Hubert  v.  Parsons  (1751),  2 Yes.  Sr.  261,  Lord  Hardwicke, 
L.C.,  had  before  him  a marriage  settlement  containing  a trust  to 
raise  £5,000  and  pay  it  to  such  younger  child  as  the  father  should 
appoint,  failing  appointment  to  the  younger  children  at  twenty-one, 
with  interest  for  their  maintenance  in  the  meantime.  The  only 
younger  child  died  at  two  years  old — the  father  claimed  as  repre- 
senting him. . 

The  Lord  Chancellor,  however,  said,  p.  262  : “I  think  the 
authorities  ...  in  the  cases  of  portions  to  be  raised  out  of 
lands  are  to  be  laid  out  of  the  case.  . . . On  the  other  side, 

the  authorities  ...  on  wills  or  testaments  concerning  per- 
sonal estates  are  to  be  also  laid  out  of  the  case;  because  the  rules 
and  determinations  in  this  court  on  portions  of  [or?]  legatory 
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portions  by  will  are  drawn  from  the  civil  law  or  ecclesiastical  court; 
which  cannot  take  place  in  this  case  arising  on  articles,  a deed  at 
common  law:  though  as  there  is  a trust  in  it,  that  must  be  con- 
strued in  this  court,  and  cannot  be  governed  as  to  [by?]  the  rules 
of  the  ecclesiastical  court,  or  the  rules  as  to  real  estates;  ” and  at  p. 
263  : “It is  said  the  direction  of  the  interest  is  an  evidence  the 
thing  was  vested : so  it  is  in  legatory  cases.  . . . Suppose  the 
younger  child  had  survived  the  father  and  died  before  twenty-one, 
possibly  by  the  construction  upon  this  trust,  being  a direction 
to  pay  the  whole  interest  for  maintenance,  it  might  possibly  go 
to  the  representative,  because  the  child  was  entitled  to  the  whole 
interest  in  meantime  according  to  the  intent;  the  interest  follows 
the  property  of  the  principal,  as  the  shadow  the  substance,  and 
therefore  entitled  to  the  principal.” 

It  was  held  that  the  portion  was  not  vested  in  the  younger 
son. 

It  will  be  seen  that  the  Lord  Chancellor  admits  only  as  a possi- 
bility that  the  corpus  might  vest  if  the  whole  interest  were  to  go 
to  the  child  during  minority.  The  case  is  mainly  of  importance 
in  deciding  that  the  rules  which  govern  vesting  in  cases  under  a 
will  are  not  applicable  in  cases  under  a deed. 

In  1804  the  case  of  Burges  v.  Mawbey  (1804),  lOVes.  319,  came 
before  Lord  Eldon.  In  that  case  a marriage  settlement  was  under 
consideration  in  which  £12,000  had  been  settled  in  trust  to  allow 
the  wife  the  interest  for  life,  and  after  her  death  to  pay  and  dis- 
tribute the  corpus  to  and  amongst  the  children  as  the  husband 
and  wife  should  by  deed  direct,  and  in  default  “then  upon  trust 
to  distribute  the  said  £12,000  to  and  amongst  all  and  every  the 
children  of  the  said  marriage,  if  more  than  one,  in  equal  shares 
and  proportions,  at  the  respective  times  following:  that  is  to  say, 
to  such  of  them  as  should  be  sons  at  the  age  of  twenty-one  years; 
and  to  such  as  should  be  daughters  at  twenty-one  or  marriage ; and 
in  the  meantime  and  until  their  respective  shares  should  become 
due  and  payable,  to  apply  the  yearly  interest  to  the  use  of  such 
children  equally.  . . Seven  children  were  born;  four  sur- 

vived their  mother;  no  appointment  was  made.  The  Lord  Chan- 
cellor says,  p.  325  : “The  case  is  clear  of  all  doubt.  The  effect 
of  the  settlement  ...  is  that  the  children  before  the  age  of 
twenty-one  or  marriage  would  be  entitled  to  maintenance;  . . . 
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and  as  to  the  principal  sum  of  £12,000,  if  there  should  be  no 
appointment,  the  children  attaining  the  age  of  twenty-one,  or,  in 
the  case  of  daughters  marrying,  would  take  it  among  them.  It 
is  clear,  also,  that  according  to  this  declaration  of  trust,  if  there 
was  but  one  child  who  attained  twenty-one  or  married,  that 
child  would  have  taken  the  whole.’ ; 

I pass  over  the  case  of  Campbell  v.  Prescott  (1808),  15  Yes. 
500,  as  there  no  interest  was  given  in  the  interim. 

In  Stephens  v.  Frost  (1836),  2 Y.  & C.  (Ex.)  297,  a father  had 
assigned  certain  leasehold  premises  to  a trustee  in  trust  for  his 
son  till  he  should  attain  the  age  of  twenty-one,  and  in  the  mean- 
time to  stand  possessed,  etc.,  and  to  pay  the  income  towards  the 
maintenance  of  the  son;  and  upon  the  son  attaining  the  age  of 
twenty-one  years  to  assign  the  premises  to  him.  The  son  died 
during  minority,  and  the  matter  came  before  the  Court  of  Ex- 
chequer on  the  equity  side.  Lord  Abinger,  L.C.B.,  held,  on  de- 
murrer, that  the  estate  had  vested,  and  said  (p.  309)  : “As  to  the 
deed,  it  is  quite  clear  that  this  was  an  absolute  assignment  to 
trustees  for  the  benefit  of  the  young  man  during  his  minority, 
and  that  the  legal  estate  was  to  be  transferred  to  him  at  twenty-one. 
If  there  is  any  difference  between  a deed  and  a will  in  cases  where 
the  instrument  admits  of  two  constructions,  the  deed  is  to  be 
taken  the  more  strongly  against  the  grantor.  . . . The  pur- 

pose was  that  it  should  be  vested  in  him  ” (i.e.,  the  infant).  I am 
not  sure  that  in  this  case  the  Court  was  not  to  some  extent  in- 
fluenced by  the  rule  I have  quoted  as  regards  a deed  being  taken 
most  strongly  against  a grantor.  The  case,  however,  is  an 
authority  so  far  as  it  goes. 

In  Ireland  the  Master  of  the  Rolls  (Smith)  decided  the  case, 
Re  Orme  (1851),  1 Ir.  Ch.  R.  175,  and  held  broadly  that  the  rules 
as  to  the  vesting  of  portions  and  legacies  are  the  same,  citing 
Stephens  v.  Frost  : see  at  p.  186. 

The  other  cases  cited  by  the  learned  Master  of  the  Rolls  are 
all  cases  of  wills,  and  the  cases  I have  already  cited  are  not  re- 
ferred to. 

In  Mostyn  v.  Brunton  (1866),  17  Ir.  Ch.  R.  153,  funds  were  by 
deed  in  1859  vested  by  Charlotte  Walsh  in  trustees  in  trust  to  permit 
her  to  receive  the  interest  for  her  life,  and  after  her  death  to  pay 
£1,200  of  the  principal  to  N.,  if  he  should  survive  her,  upon  his 
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attaining  the  age  of  twenty-one,  and  the  interest  in  the  meantime 
to  be  paid  for  his  support  and  maintenance.  The  grantor  died  in 
1860:  N.  survived  her,  but  died  in  1864,  before  attaining  the  age  of 
twenty-one  years.  The  Irish  Master  of  the  Rolls  (Walsh)  held, 
in  an  elaborate  judgment,  the  portion  had  vested:  he  discusses 
the  cases  I have  mentioned,  and  says  (p.  158)  : “It  is  obviously 
not  desirable  to  multiply  distinctions  or  refinements  of  this  kind; 
and  unless  when  some  established  doctrine  prevents  it,  there  is  no 
reason  why  the  same  rules  of  construction  should  not  be  applied  to 
deeds  and  wills;  the  great  object  in  the  interpretation  of  both  should 
be  to  give  effect  to  their  apparent  intention;  ” and  at  p.  161 : “The 
rule  under  consideration  is  not  a mere  arbitrary  one,  the  founda- 
tion of  which  is  unexplained.  An  unlimited  gift  of  the  income 
of  property  amounts  to  a disposition  of  the  property  itself;  so, 
a gift  of  the  corpus  of  the  property  at  future  time,  with  a 
dedication  of  the  entire  intermediate  income  for  the  benefit  of 
the  same  object,  is,  for  some  purposes  a disposition  of  the  entire : 
it  indicates  an  intention  that  the  object  of  the  gift  shall  enjoy  all 
that  is  to  be  given,  and  raises  an  inference  that  the  period  of 
absolute  transfer  is  deferred  only  for  his  benefit,  and  not  for  the 
purpose  of  rendering  his  enjoyment  uncertain.  No  reason  is 
suggested  why  this  key  to  the  meaning  of  an  ambiguous  gift 
should  not  apply  equally  to  all  instruments  when  it  is  not  coun- 
teracted by  some  other  principle.  On  the  whole,  I feel  bound 
to  follow  the  doctrine  laid  down  ...  in  Orme’s  Trusts,  and 
accordingly  decide  the  point  raised  in  favour  of  the  representatives 
of  N ” 

There  had  been  a previous  case  in  the  same  court,  and  decided 
by  the  same  learned  Judge  (Smith,  M.R.)  as  Orme’s  Trusts — 
Howard’s  Trusts  (1858),  7 Ir.  Ch.  R.  344 — where  practically  the 
same  rule  was  adopted. 

I have  referred  thus  at  length  to  these  cases  in  order  to  dis- 
cover, if  possible,  whether  the  same  rules  as  to  vesting  apply  to 
the  case  of  an  instrument  which  derives  its  force  from  the  common 
law,  such  as  a deed,  as  in  an  instrument  which  ultimately  depends 
upon  the  ecclesiastical  law,  as  a will.  It  will  be  seen  that  the 
Courts  have  laid  down  diametrically  opposite  rules,  and  the  ques- 
tion is  far  from  being  free  from  difficulty.  But  in  the  particular 
case  in  hand  we  have  a decision  in  our  own  courts. 
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In  Re  McKellar  (1901),  21  C.L.T.  Occ.  N.  381,  the  Chancellor 
held  that  it  is  not  “ desirable  to  incorporate  the  somewhat  tech- 
nical and  not  always  satisfactory  doctrine  as  to  vesting  of  legacies 
into  these  policies  of  insurance.”  That  case,  it  is  true,  is  not 
quite  the  same  as  the  present,  but  the  principle  upon  which  it  is 
decided  is  plainly  stated. 

The  statute,  O.J.  Act,  sec.  81  (2),  says  : “It  shall  not  be  com- 
petent for  the  High  Court  or  any  Judge  thereof  in  any  case  . . . 

to  disregard  or  depart  from  a prior  known  decision  of  any  Court 
or  Judge  of  co-ordinate  authority  in  any  question  of  law  . . . 

without  the  concurrence  of  the  . . . Judge  who  gave  the 

decision;  but  if  a Court  or  Judge  deems  the  decision  previously 
given  to  be  wrong  and  of  sufficient  importance  to  be  considered 
in  a higher  Court,  such  Court  or  Judge  may  refer  the  question  to 
such  higher  Court.” 

“Deem  the  decision  to  be  wrong”  does  not  mean  “have  a 
suspicion  that  the  decision  may  be  wrong.”  “Deem”  must  mean 
something  in  the  nature  of  a decree  or  judgment;  and,  in  view  of 
the  cases  in  Chancery  in  England,  I cannot,  notwithstanding  the 
persuasive  reasoning  of  the  Irish  Master  of  the  Rolls,  say  that  my 
mind  is  so  clearly  convinced  as  to  the  law  to  deem,  decree  or 
adjudge  the  decision  in  Re  McKellar  to  be  wrong.  Such  being 
the  state  of  my  mind,  I am  bound  by  this  decision;  and  I follow  it. 

The  plain  intention  of  the  deceased,  as  expressed  in  the  policy 
of  insurance,  is  (1)  that  the  fund  shall  be  invested  so  as  to  pro- 
duce a revenue;  (2)  that  until  the  death  or  marriage  of  his  wife 
the  interest  shall  be  given  to  the  wife  for  the  benefit  of  herself 
and  her  children;  (3)  that  upon  the  death  or  marriage  of  his  wife 
the  interest  is  to  be  divided  among  the  children,  the  corpus  being 
kept  invested  until  the  youngest  is  of  full  age;  and  (4)  that  then 
the  corpus  shall  be  divided  equally  among  his  children. 

If  there  were  any  doubt  that  the  beneficiaries  are  to  receive 
equally,  that  is  resolved  by  the  Insurance  Act,  R.S.O.  1897,  ch.  203, 
sec.  159  (7). 

How,  in  the  case  of  the  death  of  any  of  the  children,  the  interest, 
or,  at  the  time  for  distribution,  the  corpus,  of  the  estate  is  to  be 
divided,  are  matters  which  the  deceased  did  not  consider — at  all 
events,  he  has  made  no  express  provision  for  that  event.  This 
will,  of  course,  depend  upon  the  interest  taken  by  each  child  of 
the  deceased. 
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As  a not  dissimilar  inquiry  in  Jubber  v.  Jubber,  9 Sim. 
503,  so  here  such  an  inquiry  is  premature — it  may  be  pursued 
when  the  exigency  arises. 

The  matter  now  to  be  decided  is  as  to  the  present  right  of  the 
applicant.  All  I decide  is  that  under  the  existing  state  of  affairs 
the  applicant  is  entitled  to  one-sixth  of  the  income  from  year  to 
year,  and  that  he  is  not  entitled  to  be  paid  now  any  part  of  the 
corpus. 

The  applicant  will  pay  the  costs  of  all  parties;  and  these  until 
paid  will  be  a lien  upon  the  money  (interest  or  principal)  to  which 
he  may  be  or  become  entitled  from  this  policy.  Had  the  applica- 
tion been  granted,  I think  I should  have  directed  him  to  pay  the 
costs — it  is  for  his  advantage  alone. 


From  this  judgment  Daniel  L.  Shafer  appealed  to  the 
Divisional  Court. 

On  November  4,  the  appeal  was  heard  before  Boyd,  C.,  Magee 
and  Mabee,  JJ. 

W.  E.  Middleton,  for  the  son,  Daniel  L.  Shafer,  the  appellant. 

J.  M.  Ferguson,  for  the  respondent,  the  widow,  who  also 
cross  appealed. 

A.  J.  F.  Lawrence,  for  the  respondents,  the  Toronto  General 
Trusts  Corporation. 

M . C.  Cameron,  for  the  infants,  respondents. 


November  18.  The  judgment  of  the  Court  was  delivered 
by  Boyd,  C.  : — Upon  affidavit  evidence  it  appears  that  the 
father,  George  A.  Shafer,  obtained  a certificate  of  beneficiary 
character  from  the  Ancient  Order  of  United  Workmen  for 
$2,000,  in  1885.  He  died  intestate  in  December,  1894.  The 
Toronto  General  Trusts  Corporation  now  represent  his  estate,  which 
consists  of  nothing  else  than  the  proceeds  of  this  insurance,  which 
is  now  in  their  hands  bearing  interest  at  the  rate  of  four  per  cent. 

The  deceased  left  a widow  and  five  children,  three  of  whom 
(males)  are  over  twenty-one  years  of  age;  two  are  minors,  a girl 
aged  nineteen  and  a boy  aged  thirteen.  The  three  sons,  now  of 
age,  appear  to  be  doing  for  themselves  as  carpenter,  baker,  and 
railway  employee. 

By  the  terms  of  the  certificate  the  $2,000  was  to  be  paid  at  his 
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death  to  his  executors  to  be  put  at  interest.  The  interest  to  be 
paid  to  his  wife  for  the  benefit  of  herself  and  children.  In  the 
event  of  his  wife  marrying  again,  or  in  case  of  her  death,  interest 
to  be  paid  to  his  children  until  the  youngest  becomes  of  age,  when 
the  principal  is  to  be  equally  divided  among  them. 

The  interest,  $80,  has  hitherto  been  paid  to  the  mother;  and 
the  application  now  is  by  the  oldest  son  to  be  paid  one-sixth  of 
the  corpus  forthwith.  The  order  in  appeal  declares  he  is  entitled 
to  one-sixth  of  the  interest  from  year  to  year,  and  declares  him 
not  entitled  now  to  be  paid  any  share  of  the  principal. 

The  son  appeals,  claiming  present  payment  of  a share  of  the 
corpus.  The  widow  cross-appeals  in  that  any  apportionment  is 
made  of  a specific  share  of  the  interest,  she  claiming  to  receive 
the  whole. 

The  judgment  proceeds  on  the  theory  that  the  children  and 
mother  are  jointly  entitled,  and  that  each  is  entitled  to  receive 
one-sixth  of  the  income. 

The  evident  purpose  of  the  assured  was  to  provide  from  his 
scanty  means  a fund  of  $2,000  for  the  benefit  of  his  family,  which 
should  be  exempt  from  the  claims  of  creditors.  The  widow  is  to 
get  no  part  of  the  amount  insured,  which  is  to  be  distributed  at 
her  death  (or  re-marriage),  and  when  the  youngest  child  is  of 
age.  But  by  way  of  compensation  she  is  to  receive  the  whole  of 
the  interest  meanwhile,  and  handle  it  for  the  benefit  of  herself  and 
the  children.  The  Trusts  Corporation  (administrators)  are  dis- 
charged as  to  the  interest  when  they  pay  it  to  the  widow  (as  they 
have  hitherto  done),  and  she  disposes  of  it  for  herself  and  family 
as  long  as  she  lives  (and  is  a widow).  He  does  not  contemplate 
his  wife  being  alive  when  the  youngest  child  comes  of  age,  and  does 
not  in  terms  provide  for  that  situation;  but  while  she  lives  she 
is  to  draw  the  interest  charged  with  the  obligation  as  to  the  children. 
One  would  naturally  say  that  she  is  chosen  as  the  recipient  of  the 
income,  because  the  husband  had  confidence  in  her  as  the  head 
of  the  house  after  his  decease.  The  intention  was  to  keep  the 
family  together  as  far  as  possible,  and  have  them  maintained  out 
of  the  pittance  as  far  as  it  would  go,  with  the  mother  to  manage 
the  disposition  of  the  money  as  best  she  could.  It  was  not  con- 
templated that  each  child,  on  coming  of  age,  should  claim  an 
equal  share  with  the  mother — much  less  should  claim  to  draw 
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away  a share  of  the  interest-bearing  fund — nor  was  it  intended 
* that  during  the  minority  each  child  should  receive  a specific  and 
equally  divided  share  of  the  income.  As  surviving  parent  she  was 
to  be  entrusted  with  the  whole  yearly  proceeds,  and  to  exercise 
her  discretion  in  doing  by  each  child  and  herself  according  to  family 
needs  and  requirements.  One  child  may  fall  sick  and  call  for 
much  larger  outlay  than  in  the  case  of  the  others  in  vigorous  health. 
Various  other  domestic  exigencies  or  contingencies  are  likely  to 
arise  which  cannot  be  met  by  an  eqqal  division  of  the  income. 
Each  child,  on  coming  of  age,  is  not  expected  to  draw  off  succes- 
sive shares  of  the  income,  and  leave  the  mother  in  old  age  to  com- 
parative destitution.  So  long  as  the  whole  income  to  be  received 
by  her  is  honestly  handled  and  fairly  and  reasonably  expended 
for  the  support  of  herself  and  her  children  needing  it,  the  direction 
of  the  husband  will  be  satisfied.  The  arm  of  the  law  is  not  to  come 
between  her  and  the  reasonable  exercise  of  her  judgment  in  pro- 
viding for  the  necessities  of  herself  and  children.  It  may  naturally 
be  expected  that  as  the  children  come  of  age  and  go  off  from  home 
and  try  to  make  a living  for  themselves,  their  claims  upon  the  small 
income  will  diminish,  and  they  will  agree  to  their  mother  having 
all  for  her  own  use.  But  that  is  not  presently  a matter  to  be 
. dealt  with.  All  that  need  be  said  is  that  the  mother  may  so  act, 
or  the  children  themselves  who  are  of  age  may  be  so  advised,  as 
never  to  give  occasion  for  legal  interference  in  the  future. 

I think  a fair  reading  of  the  certificate,  coupled  with  the  sur- 
roundings of  the  family,  evidences  the  conclusion  that  the  inten- 
tion of  the  deceased  will  be  fully  carried  out  by  the  administration 
of  the  yearly  proceeds  of  the  fund  on  the  above  lines.  The  certifi- 
cate, as  read  in  legal  phrase,  means  that  the  mother  is  life  tenant 
of  the  income — sole  life  tenant,  and  not  jointly  with  the  children — 
but  under  obligation  to  deal  with  the  same  for  the  benefit — the 
support  and  maintenance — of  herself  and  the  children  in  such 
proportions  as  she  may  deem  expedient  in  the  honest  exercise  of 
the  discretion  reposed  in  her  by  the  husband. 

The  certificate  is  in  the  nature  of  a testamentary  provision, 
and  authorities  upon  wills  shew  the  lines  of  decisions  applicable 
to  the  legal  import  of  this  instrument. 

The  decisions  of  Vice-Chancellor  Shadwell  are  landmarks  on 
this  head  of  law.  Of  him,  Bacon,  V.-C.,  said  : “He  was  famous  for 
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his  skill  in  questions  of  construction.”  In  Gilbert  v.  Bennett  (1839), 
10  Sim.  371,  property  was  given  to  trustees  in  trust  to  pay  the 
income  to  his  wife  for  the  education  and  support  of  his  children 
by  her,  and,  after  her  death,  the  property  to  be  divided  among 
the  children.  Shadwell,  V.-C.,  said  it  wou  d be  extraordinary  to 
hold  that  the  children  alone  were  to  be  supported  out  of  his  income, 
and  that  the  widow  was  to  take  no  part  of  it.  Whereas  the  natural 
construction  was  that  the  testator  intended  the  whole  of  the  income 
to  be  paid  to  the  wife  for  her  life,  and  to  impose  on  her  the  burden 
of  maintaining  and  educating  the  children  out  of  it. 

This  is  a notable  case,  because  it  was  not  said  in  the  will- that 
the  wife  was  to  share  in  the  benefit. 

Again,  in  Bowden  v.  Laing  (1844),  14  Sim.  113,  Shadwell,  V.-C., 
decided  that  when  the  income  of  property  is  given  by  will  to  the 
wife  (mother)  for  the  maintenance  of  herself  and  her  children, 
what  is  intended  is  that  she  shall  receive  the  whole  of  the  income, 
and  shall  maintain  the  children  out  of  it  so  long  as  they  form  part 
of  her  family. 

The  earlier  decision  of  the  same  Judge,  Shadwell,  V.-C.,  in  Jubber 
v.  Jubber,  9 Sim.  503,  cited  in  the  judgment  under  appeal, 
is  not  to  be  read  as  at  conflict  with  the  later  cases.  There  the  gift 
was  to  the  widow  of  the  use  of  all  his  property  for  the  benefit  of 
herself  and  unmarried  children,  that  they  might  be  comfortably 
provided  for  as  long  as  she  should  live;  and  it  was  held  that  the 
widow  and  the  three  unmarried  children  were  entitled  equally 
to  the  income  of  the  property.  This,  it  is  said,  was  because 
the  word  “ unmarried”  was  designatio  personarum , and  a reason 
was  given  by  the  testator  that  their  children  might  be  comfortably 
provided  for.  Thus  these  particular  children  were  individualized 
and  were  to  be  ranked  as  persons  to  be  benefitted  equally  with 
the  wife.  The  case  is  in  these  respects  peculiar,  and  does  not 
detract  from  the  general  rule  applicable  when  income  alone  is 
given  to  wife  and  children  for  maintenance. 

Other  cases,  shewing  that  when  property  is  given  to  a parent 
for  the  benefit  of  that  parent  and  the  children  a joint  holding  is 
not  to  be  imputed,  are  Chambers  v.  Atkins  (1823),  1 Sim.  & Stu. 
382,  by  Leach,  V.-C.,  and  Crockett  v.  Crockett  (1848),  2 Phill.  553, 
at  p.  561,  by  Lord  Cottenham. 
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In  the  case  in  hand  the  observation  of  Leach,  V.-C.,  applies. 
If  a joint  holding  had  been  intended,  the  fund  would  not  have 
been  transferred  to  the  mother,  but  would  have  been  directed  to  be 
held  in  trust  for  equal  benefit  of  mother  and  children.  Here  that 
view  is  emphasized  by  the  fact  that  the  certificate  does  provide 
for  an  equal  division  among  the  children  of  the  $2,000  fund,  but 
as  to  the  income  gives  all  to  the  mother  charged  for  the  children. 

Of  more  modern  cases,  it  is,  perhaps,  enough  to  refer  to  the 
language  of  Jessel,  M.R.,  in  Briggs  v.  Sharp  (1875),  L.R.  20  Eq. 
319,  and  the  decision  of  North,  J.,  in  Re  Booth,  [1894]  2 Ch.  285, 
when  the  annual  income  was  given  to  the  wife  “for  life  for  her  use 
and  benefit  and  for  the  maintenance  and  education  of  the  children;” 
and  the  judgment  was  : “It  is  a trust  for  the  maintenance  of  the 
children — not  confined  to  children  who  are  under  twenty-one  or 
to  children  unmarried.  It  is  not,  however,  a trust  for  all  the 
children  equally;  some  may  take  nothing  at  all.  The  widow  has 
a discretion  as  to  the  amount  to  be  applied  for  each  child.  If 
there  are  children  who  do  not  require  maintenance,  they  are  not 
to  have  any  of  the  income;  a discretion  is  given  to  the  widow.” 

I do  not  dwell  on  the  difference  of  meaning  that  may  exist 
between  the  word  “benefit”  used  in  this  certificate  and  the  word 
“maintenance”  used  in  some  of  the  cases  I have  cited.  “Benefit” 
is  susceptible  of  a larger  meaning  than  “maintenance”;  but  when 
it  comes  to  the  question  of  handling  $80  per  year  for  the  benefit 
of  a widow  and  young  children,  “benefit”  will  exhaust  its  meaning 
in  the  supply  of  their  necessities,  and  becomes  equivalent  to  main- 
tenance. 

The  ordinary  meaning  and  the  legal  meaning  of  the  certificate 
being  in  accord,  there  is  nothing  in  the  statute  R.S.O.  1897,  ch. 
203,  sec.  159  (7),  which  compels  to  a different  result.  True  it  is 
the  Act  declares  that  where  two  or  more  beneficiaries  are  desig- 
nated, and  no  apportionment  as  among  them  is  made,  all  the  bene- 
ficiaries shall  be  held  to  share  equally  in  the  same.  What  is  “the 
same”?  It  is  evident  by  reference  to  the  whole  section  that  what 
is  referred  to  is  the  insurance  money;  the  amount  insured;  in  this 
case  the  $2,000  : see  sec.  157,  sub-sec.  3.  That  amount  is  pro- 
vided for  as  to  its  apportionment  by  the  terms  of  the  certificate, 
and  goes  equally  among  the  children  at  the  wife’s  death  (or  earlier 
if  she  marries  again).  The  husband,  however,  while  suspending 
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the  distribution  of  the  amount  insured,  provides  for  its  invest- 
ment and  the  formation  of  an  income  to  be  paid  to  the  widow. 
That  provision  for  income  falls  outside  of  the  scope  and  terms  of 
the  statute,  and  is  in  no  way  against  its  policy;  it  is  not  only  per- 
missible, but  highly  commendable.  This  subsidiary  benefit  is  con- 
fided to  his  widow,  who  is  to  apportion  it,  according  to  her  own 
judgment  and  discretion,  among  herself  and  children,  according 
to  their  varying  needs.  There  is,  in  truth,  a direct  apportion- 
ment of  the  principal  and  an  implicit  apportionment  of  the  interest 
by  the  terms  of  the  certificate — the  latter  to  be  regulated  and  con- 
trolled by  the  widow. 

The  decision  under  review  appears  to  be  erroneous  in  holding 
that  the  children  are  equally  entitled  to  share  in  the  yearly  interest, 
and  in  directing  payment  of  one-sixth  of  it  to  the  eldest  son. 

That  son’s  appeal  is  dismissed;  the  cross-appeal  of  the  widow 
is  allowed,  and  the  costs  of  both  proceedings  to  be  paid  by  the  son 
who  appeals  and  has  failed. 

Magee  and  Mabee,  JJ.,  concurred. 

G.  F.  H. 
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Shafer. 

Boyd,  C. 
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H.  H.  Vivian  & Co.,  Ltd.  v.  Clergue. 

Sale  of  Land — Payment  by  Instalments — Deed  to  be  Delivered  when  Three-fifths 
Paid — Right  to  Sue  for  Instalments  without  Tendering  Conveyance. 

A vendor  of  land — under  an  agreement  providing  for  payments  of  the  purchase 
money  in  annual  instalments  with  interest,  and  that  the  purchaser  so  soon 
as  he  had  paid  three-fifths  should  be  entitled  to  a conveyance,  upon  executing 
a mortgage  back  for  the  balance — is  entitled  to  sue  the  purchaser  for  the 
payments  falling  due  prior  to  three-fifths  being  paid,  without  proving  that 
he  has  tendered  a conveyance. 


This  was  an  appeal  from  the  judgment  of  Britton,  J.,  in  this 
action,  which  was  brought  to  recover  money  under  an  agreement 
for  the  sale  of  mining  property  in  the  districts  of  Algoma  and 
Nipissing,  under  the  circumstances  set  out  in  the  judgment.  The 
action  was  tried  at  the  non- jury  sittings  at  Toronto  on  May  14 
1907. 

W.  M.  Douglas,  K.C.,  and  A.  H.  F.  Lefroy,  for  the  plaintiffs. 

W.  E.  Middleton,  for  the  defendant. 

June  10.  Britton,  J.  : — The  plaintiffs,  by  their  agent,  on 
June  20th,  1903,  offered  to  sell  to  the  defendant  property  con- 
sisting of  3,066J  acres  for  $125,000,  payable  as  follows  : $500  as 
a deposit  upon  signing  the  agreement,  $4,500  upon  completion 
of  the  purchase,  and  $120,000,  in  five  yearly  instalments  of  $24,000 
each  in  one,  two,  three,  four  and  five  years  from  the  date  of  the 
offer,  with  interest  at  5 per  cent,  per  annum,  at  the  time  of  each 
instalment  on  the  whole  amount  that  might  from  time  to  time 
remain  unpaid.  The  purchase  was  to  be  completed  on  July  15th, 
1903,  at  the  office  of  Lefroy  & Boulton,  Toronto,  and  the  defendant 
was  then  to  be  given  possession.  It  was  further  stipulated  and 
made  part  of  the  offer,  that  the  defendant,  as  soon  as  he  had  paid 
three-fifths  of  the  total  purchase  money,  together  with  all  interest 
accrued  on  the  whole,  should  be  entitled  to  call  for  a transfer  of 
the  lands,  upon  a good  and  sufficient  first  charge  or  mortgage 
being  executed  upon  the  whole  of  the  lands  to  the  vendors,  to  secure 
payment  to  them  of  the  balance  of  the  purchase  money  and  interest. 
The  defendant  was  to  have  until  July  15th,  1903,  to  examine  the 
title,  etc.  The  vendors  were  to  pay  the  proportion  of  taxes  and 
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insurance  up  to  the  date  of  the  offer,  and  after  that  date  the 
defendant  was  to  assume  them.  Then  the  offer  contained  this 
special  proviso  : — 

“Time  shall  in  all  respects  be  of  the  essence  of  the  agreement 
of  sale,  and  unless  the  payments  are  punctually  made  at  the  time 
and  in  the  manner  above  mentioned,  and  if  such  default  shall 
occur  before  the  execution  of  the  transfers  and  of  the  charge  or 
mortgage  above  mentioned,  the  agreement  of  sale  shall  be  null 
and  void,  and  the  sale  cancelled,  and  in  that  event  you  shall  have 
no  right  to  recover  any  part  of  the  purchase  money  already  paid.” 


D.C. 

1907 

H.  H.  Vivian 
& Co.,  Ltd. 
v. 

Clergue. 
Britton,  J. 


On  June  23rd  the  defendant  accepted  the  offer  in  these 
words  : — 

“I  do  hereby  accept  on  behalf  of  myself  or  assigns  the  above 
offer,  and  do  agree  to  become  the  purchaser  of  the  lands  men- 
tioned in  it  upon  the  terms  and  conditions  therein  contained. 

“ (Sgd.)  F.  H.  Clergue.” 

A supplemental  agreement  was  made  as  to  ore  extracted  from 
the  land  before  payment  in  full  of  the  purchase  money,  but  this 
is  not  material  for  consideration  in  this  action. 

On  July  15th,  1903,  the  plaintiffs  accepted  from  the  defen- 
dant his  promissory  note  for  $4,500  at  four  months  from  that 
date,  in  lieu  of  the  cash  instalment,  and  defendant  was  allowed 
to  go  into  possession  of  the  lands.  Defendant  put  a person  in 
charge  of  these  lands  as  caretaker,  and  the  authority  of  this  person 
has  never  been  questioned  or  countermanded.  The  note  was  not 
paid  at  maturity,  and  the  plaintiffs  recovered  judgment  for  the 
amount  of  it  and  interest,  and  that  judgment  has  been  paid. 

On  June  23rd,  1904,  there  fell  due  the  instalment  of  principal, 
$24,000,  and  interest  for  one  year  on  $120,000  at  5 per  cent., 
amounting  to  $6,000,  making  $30,000.  This  was  not  paid. 

On  January  19th,  1905,  the  defendant  assigned  his  rights 
under  the  agreement  to  “The  Standard  Mining  Company  of  Algoma, 
Limited,”  and  on  March  10th,  1905,  the  plaintiffs,  the  Standard 
Mining  Company,  and  the  defendant  entered  into  a new  agree- 
ment, by  which  the  plaintiffs  agreed  to  sell  this  same  property  to 
that  company  for  $125,000,  on  which  the  original  deposit  or  pay- 
ment of  $500  by  defendant  was  to  be  credited. 

Of  the  balance,  the  sum  of  $4,500,  together  with  interest  and 
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costs,  represented  by  the  judgment  against  the  defendant,  was  to 
be  paid  within  one  month,  and  the  yearly  instalments  were  to  be 
made  on  June  23rd  in  the  years  1905,  1906,  1907,  1908  and  1909, 
together  with  interest,  to  be  computed  from  June  23rd,  1903. 
This  agreement  is  a very  elaborate  and  carefully  prepared  instru- 
ment, but  it  is  not  necessary  for  my  present  purpose  to  refer  to 
any  of  its  provisions  other  than  the  following  : — 


(1)  The  mining  company  was  not  to  be  given  possession  of  the 
lands  until  the  judgment  for  $4,500  and  interest  and  costs,  and  a 
further  sum  sufficient  to  make  $10,000,  had  been  paid. 


(2)  Upon  the  execution  and  delivery  of  that  agreement  the 
mining  company  were  for  all  purposes  substituted  for  and  in  the 
place  of  the  defendant  with  respect  to  the  first  agreement  (made 
by  offer  and  acceptance),  and  the  first  agreement  was 

to  be  deemed  to  be  merged  in  the  latter  agreement,  sub- 
ject to  this  that  the  latter  agreement  and  anything  that 
might  be  done  thereunder  should  not  affect  or  prejudice  the 
claim  of  the  plaintiffs  against  the  defendant  in  respect  of  the 
sums  of  $24,000,  which  fell  due  on  June  23rd,  1904,  and  on 
June  23rd,  1905,  or  upon  the  interest  on  the  unpaid  purchase 
money  up  to  the  date  of  the  assignment,  viz.,  January  19th, 
1905,  or  prejudice  the  right  of  the  defendant  with  reference  thereto, 
but  until  the  purchasers  shall  pay  the  first  and  second  instalments 
of  $24,000  each,  with  interest  as  aforesaid,  the  rights  of  the  plaintiffs 
and  defendant  shall  remain  as  then  existing  in  respect  of  these 
instalments  and  interest.  That  agreement  recited  that  the  plain- 
tiffs made  the  claim,  as  now  sued  for,  and  that  the  defendant 
resisted  that  claim,  asserting  that  there  was  not  any  personal 
liability  on  his  part  for  anything  beyond  the  judgment  recovered 
upon  his  note  for  $4,500. 

This  action  is  therefore  brought  to  recover  the  amount  due 


June  23rd,  1904,  on  principal $24,000 

The  part  of  the  instalment  due  June  23rd,  1905 — say, 

seven-twelfths  of  $24,000  14,000 


And  interest  for  one  year  and  seven  months  from  June 

23rd,  1903,  to  January  19th,  1905,  on  $120,000 — say. . 9,500 


approximately 


$47,500 
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The  defendant  alleges  that  it  was  expressly  understood  and 
agreed  that  he  was  not  to  be  personally  liable  for  any  amount 
beyond  the  deposit  and  the  promissory  note  given  by  him,  and 
he  asks,  in  case  there  is  liability  under  that  agreement  as  it  stands, 
that  it  be  reformed  to  make  it  express  the  true  intention  of  the 
parties. 

No  case  has  been  made  upon  the  evidence  for  reformation. 

Apart  from  and  in  addition  to  the  action  brought  by  plaintiffs 
against  defendant  upon  the  note,  they  commenced  another  action 
by  writ,  issued  on  January  27th,  1904,  for  damages  for  breach  of 
contract.  This,  so  far  as  appears,  went  no  farther  than  the  writ 
— at  all  events  it  was  not  brought  to  trial. 

The  defendant  now  contends  that  the  plaintiffs,  by  bringing 
that  action  for  damages  by  reason  of  defendant’s  default,  treated 
the  contract  as  at  an  end,  and  the  defendant  invokes  the  provision 
in  the  contract  that  “upon  default  the  contract  shall  be  null  and 
void.”  If  the  plaintiffs  had  proceeded  with  their  action,  and  had 
been  defeated,  or  had  recovered  damages,  the  matter  would  have 
been  different,  but  not  having  done  so,  the  defendant  never  having 
given  up  such  possession  as  he  had,  and  having  regard  to  the 
agreement  of  March  10th,  1905,  I must  treat  the  former  agreement 
as  in  force  as  of  that  date. 

It  is  contended  that,  as  there  was  no  conveyance  of  the 
lands  to  defendant,  no  part  of  the  purchase  price  agreed  upon 
can  be  recovered  from  him. 

In  the  absence  of  special  agreement,  the  actual  conveyance 
of  the  land,  delivered  or  ready  for  delivery,  is  a condition  precedent 
to  the  recovery  of  purchase  money,  but  here  by  express  agreement 
the  conveyance  was  not  to  be  made  until  payment  of  three-fifths 
of  the  purchase  money,  together  with  all  interest,  had  been  made. 

I find  that  the  defendant  is  liable  for  the  instalment  which 
fell  due  on  June  23rd,  1904. 

The  rights  of  the  parties  must  now  be  determined  as  they 
stood  on  March  10th,  1905.  At  that  time  the  plaintiffs  could  not 
have  successfully  sued  for  the  instalment  falling  due  on  June  23rd, 
1905.  That  agreement  does  not  provide  for  future  instalments. 
After  that  agreement  was  executed,  the  plaintiffs  were  not  at  any 
time  able  to  convey  to  the  defendant,  from  whom  they  were  de- 
manding payment.  They  were  demanding  payment  of  some- 
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thing  of  right  theirs,  and  as  to  which  their  right  was  protected 
and  continued  by  the  agreement  and  they  were  demanding  a 
further  sum — not  recoverable  by  the  plaintiffs  from  the  defendant 
on  March  10th,  1905,  and  so  not  recoverable  now.  The  plaintiffs, 
as  to  anything  maturing  after  the  date  of  the  last  agreement,  are  in 
the  same  position  as  if  they  had  taken  possession  by  reason  of 
the  defendant’s  default  and  sold  the  property  to  another. 

To  entitle  plaintiffs  to  sue  now,  apart  from  what  the  agreement 
permits,  they  would  have  to  be  in  readiness  to  do  their  part  : see 
Wilks  v.  Smith  (1842),  10  M.  & W.  355. 

I do  not  regard  this  case  in  conflict  : see  Laird  v.  Pim  (1841), 
7 M.  & W.  474;  Mattock  v.  Kingslake  (1839),  10  Ad.  & E.  50. 

The  plaintiffs  are  entitled  to  recover  : — 


Instalment  due  June  23rd,  1904 $24,000.00 

Interest  then  due 6,000 . 00 


$30,000.00 

Interest  on  $24,000,  from  June  23rd,  1904,  to  this  date, 

at  5 per  cent 3,556 . 70 

$33,556.70 

Judgment  for  plaintiffs  for  this  amount,  with  costs. 

The  defendant  appealed  to  the  Divisional  Court,  and  the 
appeal  was  argued  on  November  5th,  1907,  before  Boyd,  C.,  and 
Magee  and  Mabee,  JJ. 

W.  E.  Middleton,  for  the  defendant,  contended  that  on  the 
construction  of  the  contract  the  defendant  was  not  personally 
liable  after  the  assignment  to  the  Standard  Mining  Company, 
even  for  instalments  previously  falling  due;  and  that  as  the  plain- 
tiffs had  neither  made  nor  tendered  a conveyance,  the  only  right 
of  action  they  could  have  would  be  one  for  damages  for  breach  of 
the  contract  : Laird  v.  Pim,  7 M.  & W.  474;  that  the  vendors  can- 
not have  both  the  land  and  its  price  : Guardians  of  East  London 
Union  v.  Metropolitan  R.W.Co.  (1869),  L.R.  4 Ex.  309;  that  as  the 
Standard  Mining  Company  was  not  a party  to  the  action,  it  could 
not  be  treated  as  an  action  for  specific  performance.  He  referred 
to  Williams’  Vendors  and  Purchasers  (ed.  1906),  vol.  2,  pp.  937-8; 
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Dart  on  Vendors  and  Purchasers,  7th  ed.,  vol.  2,  p.  999;  Sugden’s 
Vendors  and  Purchasers,  14th  ed.,  pp.  239-40,  n.  3;  Moor 
v.  Roberts  (1858),  3 C.B.N.S.  839;  Pordage  v.  Cole  (1669),  1 Wm. 
Saund.  548;  Peelers  v.  Opie  (1671),  2 Wm.  Saund.  742;  Fraser  v. 
Ryan  (1897),  24  A.R.  441;  Cameron  v.  Bradbury  (1862),  9 Gr.  67; 
McNab  v.  McGill  (1849),  6 U.C.R.  145;  Beatty  v.  Ross  (1860), 
19  U.C.R.  370. 

W.  M.  Douglas , K.C.,  and  A.  H . F.  Lefroy,  for  the  plaintiffs, 
contended  that  the  defendant  remained  liable  for  the  instalment 
overdue,  notwithstanding  the  subsequent  assignment  of  the  con- 
tract; and  that  the  necessity  of  tendering  a conveyance  before 
action  depended  on  whether  the  covenant  to  pay  and  the  covenant 
to  convey  were  independent  or  dependent ; that  here  they  were 
independent;  three-fifths  of  the  purchase  money  had  to  be  paid 
before  the  right  to  a conveyance  arose  under  the  contract;  and 
there  was  a clear  right  to  sue  for  the  overdue  instalment  alone  : 
Pordage  v.  Cole , ubi  supra ; McDonald  v.  Murray  (1885),  11  A-R- 
101;  Dicker  v.  Jackson  (1848),  6 C.B.  103. 

November  7.  Per  Curiam.— We  see  no  reason  to  disagree 
with  the  judgment  appealed  from.  The  appeal  must  be  dismissed 
with  costs. 
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[IN  THE  COURT  OF  APPEAL.] 
Iredale  v.  Loudon  et  al. 

Nov.  2. 

Limitation  of  Actions — Possession — Extinctive  Prescription — Declaration  of 
' Title — Adverse  Possession  of  Upper  Portion  of  a Building — Injunction. 

An  appeal  from  the  judgment  in  this  case,  reported  14  O.L.R.  17,  was 
allowed,  and  action  dismissed  and  counterclaim  allowed  with  costs. 

It  is  very  doubtful  if  the  Statute  of  Limitations  is  applicable  to  possession 
of  an  upper  room  or  flat  in  a building,  but  at  any  rate  the  plaintiff  was  not 
entitled  to  annex  to  what  he  might  acquire  by  force  of  the  statute  any 
further  right  or  implied  obligation  of  support ; and  it  is  doubtful  if  he 
could  acquire  easement  of  support  even  by  a possession  of  twenty  years. 

This  was  an  appeal  from  the  judgment  of  Mabee,  J.,  reported 
14  O.L.R.  17,  argued  on  May  27th  and  28th,  1907,  before  Moss, 
C.J.O.,  and  Osler,  Garrow,  and  Maclaren,  JJ.A. 

E.  D.  Armour,  K.C.,  and  W.  D.  Macpherson,  for  the  appellants, 
contended  that  there  had  not  on  the  evidence  been  continuous 
possession  of  the  premises:  Cotton  v.  North  American  Land  Co. 

(1891),  21  O.R.  80,  87;  Agency  Co.  v.  Short  (1888),  13  App.  Cas.  793; 
Wood  v.  Le  Blanc  (1904),  34  S.C.R.  627,  635-6;  Hemmingway  v. 
Hemmingway  (1854),  11  U.C.R.  237;  that  as  to  the  use  of  the  stair- 
way, that  was  a claim  to  an  easement  of  which  twenty  years’  en- 
joyment was  necessary,  and  the  intention  with  which  it  was  used 
was  material:  Littledale  v.  Liverpool  College,  [1900]  1 Ch.  19;  Philpot 
v.  Bath  (1905),  W.N.  114;  and  that  in  any  event  there  had  been 
no  such  length  of  possession,  nor  any  grant  to  entitle  the  plaintiff 
to  an  easement  of  support:  Gray  v.  Richford  (1878),  2 S.C.R.  431, 
454;  Wilkes  v.  Greenway  (1890),  6 Times  L.R.  290,  449;  McLaren 
v.  Strachan  (1891),  23  O.R.  120,  n.;  Broom’s  Legal  Maxims,  7th  ed., 
p.  299. 

W.N.  Tilley  and  R.  H.  Parmenter,  for  the  plaintiff,  contended 
that  the  leaving  of  the  plaintiff’s  property  in  the  room  at  night 
was  sufficient  possession,  and  that  there  had  been  such  continuous 
possession  as  entitled  the  plaintiff  to  the  room  and  therefore  to 
support  and  access:  Sweet’s  Law  Diet.,  p.  471;  Wharton’s  Law 
Lexicon,  p.  314;  Workman  v.  Robb  (1882),  7 A.R.  389;  Lynes  v. 
Snaith,  [1899]  1 Q.B.  486;  Williams  v.  Pott  (1871),  L.R.  12  Eq.  149; 
Dalton  v.  Angus  (1881),  6 App.  Cas.  740,  771,  790,  804;  Gale  on 
Easements,  7th  ed.,  pp.  348,  357,  451,  454;  Washburn  on  Ease- 
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ments  (ed.  1885),  secs.  564,  573 ; Rains  v.  Buxton  (1880) , 14 
Ch.  D.  537;  Midland  R.W.  Co.  v.  Wright,  [1901]  1 Ch.  738. 

Macpherson,  in  reply,  referred  to  Foster  v.  London,  Chatham  and 
Dover  R.W.  Co.,  [1895]  1 Q.B.  711,  717;  M’ Donnell  v.  M’Kinty 
(1847),  10  Ir.  L.R.  514;  Colebeck  v.  Girdlers  Co.  (1876),  1 Q.B.D. 
241,  243. 

November  2.  Moss,  C.J.O.: — The  appellants,  the  defendants  in 
this  action,  are  the  owners  in  fee  of  a parcel  of  land  situate  on  the 
west  side  of  Bay  street  in  the  city  of  Toronto,  having  a frontage 
thereon  of  about  13  feet  6 inches,  with  a depth  of  about  63  feet. 
Upon  it  stands  a wooden  structure  erected  many  years  ago,  probably 
before  the  passage  of  the  city  by-law  preventing  the  erection  of 
wooden  buildings  within  the  district  in  which  it  is  situate. 

It  consists  of  two  flats,  the  ground  floor  and  an  upper  flat. 
Access  to  the  latter  is  gained  by  a short  stairway  on  the  extreme 
north  side  of  the  building,  which  is  reached  by  means  of  a short 
narrow  passage  leading  from  a door  opening  upon  Bay  street.  The 
plaintiff  was  at  one  time  part  owner  of  the  parcel  of  land,  with  other 
lands  situate  to  the  north  and  west,  but  in  December,  1882,  he  con- 
veyed his  estate  and  interest  therein  to  the  defendants  or  persons 
through  whom  they  claim.  At  the  time  he  conveyed,  and  for  some 
years  before,  he  had  used  the  upper  flat  as  a shop,  wherein  he  carried 
on  his  business  as  a tinsmith.  After  the  conveyance  he  continued 
to  use  it  in  the  same  way.  It  was  never  occupied  as  a dwelling, 
and  from  1882  onwards  no  one  ever  slept  there. 

The  plaintiff  deposed  that  there  was  no  one  inside  of  it  at  night. 
It  was  empty  at  night  unless  he  should  go  there  sometimes  in  the 
evening.  He  had  stopped  there  in  the  evening  for  perhaps  two  or 
three  weeks  at  a time,  but  it  was  not  supposed  to  be  occupied  at 
night.  There  was  a lock  to  the  door  opening  on  the  Bay  street  side  of 
which  the  plaintiff  had  a key,  and  he  was  in  the  habit  of  locking  the 
door  when  leaving  the  shop.  It  does  not  appear  that  there  was  any 
other  key,  but  there  was  nothing  to  prevent  the  defendants  from 
having  or  using  other  keys.  The  other  parts  of  the  building  were 
continuously  occupied  and  used  for  various  purposes  by  the  de- 
fendants or  their  tenants.  After  the  conveyance  of  December, 
1882,  the  plaintiff  paid  rent  for  the  shop  and  continued  to  make 
payments  until  October,  1890,  since  which  he  has  made  no  payments, 
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but  has  continued  in  occupation  of  the  shop,  gaining  access  thereto 
by  means  of  the  door  opening  on  Bay  street  and  the  stairway  at  the 
end  of  the  little  passage  leading  thereto  from  the  door. 

On  the  3rd  of  July,  1906,  the  plaintiff  commenced  this  action, 
seeking  a declaration  that  the  conveyance  made  by  him  in  December, 
1882,  of  the  premises  in  question  and  the  other  parcels  was  in  the 
nature  of  a mortgage,  and  that  he  was  entitled  to  a one-seventh 
share  or  interest  in  the  lands,  subject  to  his  indebtedness,  if  any,  and 
claiming  to  be  entitled  to  redeem.  In  the  alternative,  he  claimed 
a declaration  that  he  was  the  owner  of  the  upper  flat  of  the  building 
and  an  injunction  restraining  the  defendants  from  entering  therein 
and  from  removing  or  damaging  the  building  thereon,  and  from 
wrongly  interfering  with  the  premises  to  his  detriment.  His  claim 
to  this  relief  was  rested  on  the  Real  Property  Limitations  Act,  based 
on  his  occupation  of  the  upper  flat  in  the  manner  and  for  the  purposes 
already  described.  At  the  trial  he  abandoned  all  claim  to  relief 
other  than  in  respect  of  the  upper  flat  of  the  building. 

The  learned  trial  Judge  held  that  the  plaintiff's  possession  was 
sufficient  to  extinguish  the  defendants'  title  to  the  upper  flat  as 
well  as  the  space  of  ground  at  the  foot  of  the  stairs.  And  although 
the  judgment  does  not  in  terms  declare  the  plaintiff  to  be  the  owner, 
it  awards  an  injunction  restraining  the  defendants  from  changing, 
altering,  pulling  down  or  in  any  way  dealing  with  their  portion  of 
the  building  in  such  a way  that  the  possession,  use  or  enjoyment  of 
the  upper  flat,  staircase  and  landing  occupied  by  the  plaintiff  would 
be  interfered  with  or  prejudicially  affected.  The  defendants  had  by 
counterclaim  asked  for  an  order  for  possession,  and  this  was  dis- 
missed. 

The  relief  granted  to  the  plaintiff  appears  to  go  to  the  full  extent 
of  that  to  which  he. would  be  entitled  if  he  held  a deed  granting  to 
him  the  upper  flat  of  the  building.  It  appears  to  involve,  amongst 
other  things,  the  right  to  support  from  the  lower  storey,  and  places 
the  defendants  in  the  same  position  with  regard  to  it  as  if  they  had 
either  expressly  or  by  implication  covenanted  or  agreed  not  to  deal 
with  their  part  of  the  building  without  taking  steps  to  preserve  the 
upper  flat  in  its  present  condition. 

The  plaintiff  is  thus  made  master  of  the  situation,  and  can  in 
effect  insist  that  this  old  dilapidated  wooden  building  shall  remain 
as  it  is  until  in  process  of  decay  or  through  accident  it  comes  to 
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destruction.  The  question  is  whether  the  Statute  of  Limitations 
has  placed  the  plaintiff  in  the  position  which  has  been  accorded  him. 

To  begin  with,  I am  unable  to  agree  that  there  has  been  user  or 
lapse  of  time  which  has  had  the  effect  of  extinguishing  the  defend- 
ants’ title  to  the  narrow  passage  way  and  staircase  and  the  soil 
underneath  them.  The  user  of  these  was  quite  unlike  that  made 
of  the  shop  on  the  upper  flat.  It  was  not  in  the  actual  constant, 
continuous,  visible  occupation  of  the  plaintiff,  even  during  the  day- 
time, to  anything  like  the  extent  that  the  shop  was.  It  was  open 
from  the  street,  and  might  be  used  by  any  one.  It  afforded  access 
to  the  shop,  and  was  used  by  those  going  to  and  from  it,  but  it  was 
not  part  of  the  shop.  It  was  shut  off  from  it  by  a door  at  the  top  of 
the  stairway  which  formed  the  entrance  to  the  shop.  The  only 
real  use  the  plaintiff  made  of  it  was  to  pass  along  it  for  the  purpose 
of  going  to  and  from  the  shop.  There  was  no  such  exclusive  use  of  it 
by  him  as  to  deprive  the  owners  of  the  fee  of  their  title  to  the  land. 
Nor  was  there  the  constant,  continuous  possession  that  is  required 
in  order  to  oust  the  title  of  the  true  owner,  and  which  would  enable 
him  to  maintain  an  action  for  possession.  “No  one,”  said  Gwynne, 
J.,  in  McConaghy  v.  Denmark  (1880),  4 S.C.R.  610,  at  p.  633,  “can 
recover  as  'plaintiff  in  ejectment  in  virtue  of  a title  acquired  by  posses- 
sion against  the  true  owner  . . . unless  he  himself  alone,  or 

in  privity  with  others  in  possession  before  him,  had  that  continuous 
possession  which  was  required  to  bar  the  true  owner.”  He  had  in  a 
previous  part  of  his  judgment  (p.  632)  explained  the  nature  of  the 
possession  required  as  “an  actual,  constant,  visible  occupation  by 
some  person  or  persons  ...  to  the  exclusion  of  the  true  owner 
for  the  full  (statutory)  period.”  And  speaking  for  myself,  I do  not 
find  this  to  be  the  nature  of  the  plaintiff’s  possession  of  the  passage 
and  stairway  or  the  land  on  which  they  are  situate.  I do  not  regard 
the  fact  that  during  the  night  the  defendant  had  a key  to  the  outer 
door  as  of  importance.  It  was,  of  course,  necessary  in  a city  that 
the  outer  door  should  be  locked  during  the  night,  and  allowing  the 
plaintiff  the  use  of  a key  was  a convenient  means  of  enabling  him  to 
enter  his  shop  at  any  time  and  in  the  evening,  as  he  sometimes  did. 
He  had  the  key  while  he  was  paying  rent  as  a tenant,  and  it  is  very 
clear  from  his  testimony  that  he  was  not  exercising  a right  adversely 
to  the  defendants  or  that  he  had  any  thought  of  excluding  them 
from  their  ownership  of  the  property  or  any  part  of  it.  It  never 
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entered  his  mind  until  shortly  before  the  commencement  of  the  ac- 
tion, when  it  was  put  there  by  some  insurance  agent  in  the  course 
of  a casual  conversation.  His  transitory  user  of  this  part  should 
not  be  extended  by  construction  into  an  actual,  constant,  continuous 
and  visible  occupation,  sufficient  to  extinguish  the  title  of  the  true 
owner.  The  plaintiff’s  user  might  in  course  of  time  have  ripened 
into  a right  of  way  by  prescription,  but  admittedly  he  has  not  ac- 
quired a prescriptive  right  up  to  the  present  time. 

As  to  the  claim  of  ownership  of  the  upper  flat,  it  is  very  doubtful 
if  the  Statutes  of  Limitations  are  applicable.  Very  little  light  is 
afforded  by  decisions,  but  so  far  as  they  go  they  favour  the  proposi- 
tion that  a grant  of  an  upper  room  or  flat  in  a building  passes  no 
estate  or  interest  in  the  land.  This  has  been  held  as  respects  a 
lease,  although  it  has  also  been  held  that  an  agreement  for  such  a 
lease  is  a contract  for  an  interest  in  land  within  the  4th  section  of 
the  Statute  of  Frauds.  But  it  is  said  that  this  interest  must  not  be 
construed  as  meaning  an  interest  or  share  in  the  subjacent  soil 
forming  the  site  of  the  house  or  building  in  which  the  room  or  flat 
is  situate.  And  if  that  be  so  the  case  is  not  within  the  definition  of 
land  in  sec.  2 (1)  of  the  Real  Property  Limitations  Act.  The  ques- 
tion as  regards  leases  has  been  touched  upon  in  English  decisions, 
but  it  has  received  more  attention  in  the  Courts  of  the  United  States, 
and  the  ruling  seems  to  be  generally  in  favour  of  the  position  that  a 
lease  or  grant  of  a room  in  or  part  of  a house  or  building  confers  no 
estate  in  the  land  on  which  it  rests.  In  24  C.  Y.C.  1044-5,  under  the 
head  Landlord  and  Tenant,  Subhead  ‘ Premises/  3 ‘ Property  included 
(a)  in  General/  the  matter  is  thus  summed  up:  “The  general  rule  is 
that  the  lease  of  a building  eo  nomine  is  a lease  of  the  land  on  which 
the  building  stands  . . . However,  a lease  demising  a portion 

of  a building  does  not  give  the  lessee  any  interest  in  the  land  beyond 
that  directly  connected  with  the  leased  apartments,  as  such  a lease 
is  a letting  of  the  apartments  and  not  the  lands.”  See  also  note  to 
Harrington  v.  Watson  (1883),  50  Am.  Rep.  465,  at  p.  469. 

The  question  was  fully  considered  by  the  Supreme  Court  of 
Alabama  in  McMillan  v.  Solomon  (1868),  42  Ala.  356.  In  a very 
learned  and  instructive  judgment  the  Chief  Justice  discusses  the 
English  and  American  authorities  up  to  that  time. 

The  point  has  generally  arisen  in  connection  with  leases,  but  on 
principle  there  seems  to  be  no  real  distinction  between  a grant  and 
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a lease,  for  a lease  is  a limited  grant.  And  the  trend  of  opinion, 
though  very  little  has  been  expressed,  seems  to  favour  the  view  that 
a naked  grant  of  an  estate  of  freehold  in  an  upper  room  does  not 
carry  with  it  an  interest  in  the  subjacent  soil  so  as  to  make  the 
grant  savour  of  the  permanence  of  realty.  See  Clode’s  Law  of 
Tenement  Houses  and  Flats  (1889),  p.  5 et  seq. 

There  is  the  further  difficulty  in  the  way  of  the  relief  accorded 
to  the  plaintiff  that  substantially  it  enforces  against  the  defendants 
rights  of  support  which  must  depend  if  they  exist  at  all  upon  coven- 
ant expressed  or  implied.  There  is  of  course  no  express  covenant, 
and  the  plaintiff  is  not  in  any  event  entitled  to  annex  to  what  he 
may  acquire  by  force  of  the  Statute  of  Limitations  any  further  right 
or  implied  obligation:  Wilkes  v.  Greenway,  6 Times  L.R.  449. 
See  also  McLaren  v.  Strachan,  noted  in  McLean  v.  City  of  St. 
Thomas,  (1892)  23  O.R.,  at  p.  120. 

The  plaintiff  has  therefore  no  right  to  impose  on  the  defendants 
an  obligation  to  furnish  him  with  a support  to  the  upper  flat. 

The  result  is  that  the  appeal  must  be  allowed  and  the  action 
dismissed,  and  the  counterclaim  allowed  with  costs. 

Osler,  J.A. : — I agree  in  the  result,  but  prefer  to  rest  my  judg- 
ment on  the  ground  that  even  if  a title  by  mere  length  of  possession 
can  be  acquired  to  a room  in  a house  the  property  of,  and  built  upon 
land  belonging  to,  another,  it  has  not  been  satisfactorily  proved  that 
the  plaintiff  has  acquired  such  title.  I refer  to  Cary’s  Reports  in 
Chancery  (1601),  “ Collected  out  of  the  labours  of  Mr.  William 
Lambert,”  p.  90  (or)  128;  Clode’s  Law  of  Tenement  Houses  and 
Flats  (1889),  ch.  2,  p.  61,  73;  Yool  on  Waste,  Nuisance  and 
Trespass  (1863),  p.  152;  Innes  on  Easements,  7th  ed.  (1903),  p.  70; 
Dalton  v.  Angus,  6 App.  Cas.  740,  791,  792,  per  Lord  Selborne; 
Doe  Freeland  v.  Burt  (1787),  1 T.R.  701;  Humphries  v.  Brogden 
(1850),  12  Q.B.  739,  747.  If  such  a title  can  be  acquired,  I 
doubt  whether  the  right  of  support  to  the  lower  story  is  not  a 
natural  right  incident  to  the  property  rather  than  an  easement,  in 
which  case  Wilkes  v.  Greenway,  6 Times  L.R.  449,  would  not  be 
applicable. 

Garrow,  J.A.: — Appeal  by  the  defendants  from  the  judgment  at 
the  trial  of  Mabee,  J.,  without  a jury. 
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The  action  was  brought  to  obtain  a declaration  that  the  plaintiff 
is  the  owner  in  fee  simple  of  a workshop  occupied  by  him  in  the  city 
of  Toronto,  known  as  No.  186  Bay  street;  and  an  injunction  re- 
straining the  defendants  from  entering  on  said  premises  and  remov- 
ing or  damaging  the  buildings  thereon,  and  from  wrongfully  inter- 
fering with  the  said  premises  to  the  detriment  of  the  plaintiff. 

Mabee,  J.,  declined  to  grant  the  declaration,  but  did  grant  an 
injunction  perpetually  restraining  the  defendants  from  changing, 
altering,  pulling  down  or  in  any  way  dealing  with  their  portion  of 
the  building  in  question  in  such  a way  that  the  possession,  use  and 
enjoyment  of  the  portion  of  the  premises,  being  the  upper  floor, 
staircase,  and  landing,  3 feet  by  5 feet,  occupied  by  the  plaintiff,  is 
interfered  with  or  prejudicially  affected. 

It  is  not  in  dispute  that  subject  to  the  plaintiff’s  claim,  if  any, 
the  defendants  are  the  owners  in  fee  simple  in  possession  of  the  land 
in  question,  and  that  the  plaintiff’s  only  title  is  one  acquired  under 
the  Statute  of  Limitations  by  length  of  possession. 

The  premises  consist  of  an  upstairs  shop  used  as  a tinshop,  access 
to  which  is  had  by  a door  on  the  ground  floor  opening  off  the  street, 
admitting  to  a small  landing  about  3 feet  by  5 feet,  from  which 
ascends  a staircase  terminating  in  the  workshop  and  affording  the 
only  means  of  access  thereto.  The  landing  is  about  a foot  above 
the  level  of  the  sidewalk,  and  is  enclosed  by  boards  down  to  the 
level  of  the  ground.  There  is  no  basement  beneath  the  landing. 
The  outer  door  has  a lock  and  key,  and  the  plaintiff  has  been  in  the 
habit  when  leaving  the  shop  of  locking  this  door  and  retaining  the 
key.  That  door  and  the  landing  and  stairway  were  only  used  in 
connection  with  the  workshop.  There  is  nothing  above  the  work- 
shop but  the  roof.  Beneath  it  are  sheds  or  storehouses,  and  through- 
out the  plaintiff’s  possession  the  defendants  by  their  tenants  have 
occupied  and  used  the  lower  storey  as  well  as  the  rest  of  the  lot,  of 
which  it  forms  part,  and  have  always  paid  the  taxes  upon  the  whole. 

At  one  time  the  plaintiff  had  an  interest  in  the  lands  of  which 
the  workshop  forms  a part,  as  tenant  in  common  with  the  defendants, 
but  many  years  ago  he  sold  and  conveyed  his  interest  to  the  de- 
fendants. And  thereafter  he  remained  in  possession  of  the  work- 
shop which  before  that  he  had  occupied  as  a tin-shop,  paying  rent 
at  irregular  intervals  to  the  defendants  at  the  rate  of  $6  per  month. 
The  last  payment  was  made  in  October,  1890. 
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It  was  contended  by  the  defendants  that  whatever  may  be  the 
correct  position  as  to  the  workshop,  the  landing  and  stairway  must 
be  regarded  merely  as  a way,  or  in  other  words  an  easement.  That 
view  is  not,  in  my  opinion,  entitled  to  prevail.  Outer  door,  landing, 
stairway  and  workshop,  all,  I think,  formed  part  of  one  and  the 
same  parcel,  the  outer  door  which  the  plaintiff  usually  locked  when 
leaving  forming,  in  fact,  the  outer  door  of  the  shop,  and  his  title  to 
each  and  all  should  stand  or  fall  together. 

It  was  also  contended  by  the  defendants  that  the  temporary 
absence  of  the  plaintiff  in  July,  1899,  for  about  three  weeks,  during 
which  the  defendant  Thomas  Iredale  was  in  occupation,  interrupted 
the  running  of  the  s.tatute.  I am  also  against  this  contention. 
Upon  leaving  on  the  occasion  in  question  the  plaintiff  requested  his 
brother  the  defendant  Thomas  Iredale  to  occupy  the  premises  and 
to  carry  on  his  business  for  him  during  his  absence  upon  terms  then 
agreed  upon,  to  which  that  defendant  agreed,  and  upon  the  plaintiff’s 
return  the  defendant  Thomas  Iredale  retired  from  the  premises. 
His  occupation  during  the  three  weeks  could  at  most  only  have 
inured  for  his  own  benefit,  and  not  for  that  of  his  tenants  in  common 
the  other  defendants  (R.S.O.  1897,  ch.  133,  sec.  11),  and  he  would 
under  the  circumstances  be  estopped  from  claiming  that  his  occupa- 
tion was  other  than  that  of  tenant,  or  at  least  of  agent  for  the 
plaintiff. 

But  upon  the  main  question  I think  the  defendants  are  entitled 
to  succeed.  The  plaintiff  was  tenant  of  the  premises,  which  he  now 
claims  down  to  the  last  payment  of  rent  in  October,  1890.  At  that 
time,  if  at  all,  the  statute  began  to  run  in  his  favour.  See  R.S.O. 
1897,  ch.  133,  sec.  6.  The  premises  consisted  of  the  room  upstairs 
and  the  stairway  and  approaches,  and  also  necessarily  of  the  support 
afforded  by  the  lower  storey  or  ground  floor.  Without  that  there 
could  be  no  upstairs  room.  And  it  is  clear  that  unless  the  plaintiff 
is  now  able  to  make  good  his  right  whatever  it  is  against  the  lower 
floor,  or  soil,  as  well  as  to  the  upper  floor,  his  claim  must  wholly  fail, 
for  it  would  be,  absurd  to  hold  that  he  has  acquired  a title  to  the 
upstairs  room  alone  which  right  the  defendants  might  immediately 
destroy  by  pulling  down  the  walls  of  the  lower  storey.  A claim 
wholly  “ in  the  air”  and  without  reference  to  the  soil  or  surface  could 
not  be  made  under  the  statute. 

Counsel  for  the  plaintiff  fully  recognized  this  difficulty,  for  he 
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very  strenuously  contended  that  the  plaintiff  had  acquired  a right 
not  merely  to  the  upstairs  room  but  to  this  right  of  support,  as  part 
of  the  parcel  of  which  he  had  been  tenant,  and  referred  among  other 
authorities  in  support  of  his  contention,  to  the  well-known  case  of 
Dalton  v.  Angus,  6 App.  Cas.  740. 

There  are,  however,  at  least  two  sufficient  answers  to  the  plain- 
tiff’s contention,  (1)  the  right  to  support  is  at  most  an  easement, 
and  twenty  years’  possession  would  be  required  to  bar  the  defend- 
ants, and  (2)  if  not  an  easement  but  land,  then  there  never  was  a 
moment  since  October,  1890,  when  the  plaintiff  can  be  said  to  have 
had  anything  in  the  nature  of  an  exclusive  possession  of  any  part  of 
the  lower  floor.  The  defendants,  the  owners,  were  in  actual  posses- 
sion of  the  soil  and  lower  storey  during  all  the  time,  and  therefore 
at  the  highest  the  plaintiff’s  possession  was  merely  a joint  possession 
with  them.  As  said  by  Lindley,  M.R.,  in  Littledale  v.  Liverpool 
College,  [1900]  1 Ch.  19,  at  p.  21,  “In  order  to  acquire  by  the  Statute 
of  Limitations  a title  to  land  which  has  a known  owner,  that  owner 
must  have  lost  his  right  to  the  land  either  by  being  dispossessed  of  it 
or  by  having  discontinued  his  possession  of  it.”  See  also  Sherren 
v.  Pearson  (1887),  14  S.C.R.  581,  585;  McIntyre  v.  Thompson  (1901), 
1 O.L.R.  163;  Smith  y.  Lloyd  (1854),  9 Exch.  562;  Russell  v. 
Romanes  (1879),  3 A.R.  635;  McConaghy  v.  Denmark,  4 S.C.R. 
609,  632.  How  can  it  be  said  that  the  defendants  had  been 
at  any  time  dispossessed  of  or  had  discontinued  possession  of  the 
lower  storey  or  of  any  part  of  it?  The  supports  of  the  upper  floor 
were  simply  the  walls  and  partitions  of  the  lower  floor. 

Dalton  v.  Angus  was  the  case  of  adjoining  owners,  and  can  have 
no  application  unless  we  are  prepared  to  place  the  plaintiff  in  the 
same  favoured  position  as  if  he  was  a purchaser  for  value  of  the 
upper  floor,  in  which  case  there  might  well  be  an  implied  covenant, 
or  even  possibly  an  implied  grant  of  the  necessary  easement  of 
support.  No  such  implication  can  be  made  in  the  plaintiff’s  favour: 
see  Wilkes  v.  Greenway,  6 Times  L.R.  449.  The  question  here  is 
one  of  title,  and  not  of  rights  which  spring  from  an  acknowledged 
or  a proved  title.  As  said  by  Lord  Chancellor  Cran worth  in  Roddam 
v.  Morley  (1856),  1 DeG.  & J.  1,  at  p.  23,  “I  should  be  very  un- 
willing to  give  encouragement  to  the  notion  that  there  is  of  neces- 
sity anything  morally  wrong  in  a defendant  relying  on  a Statute 
of  Limitation.  It  may  often  be  a very  righteous  defence.  But  it 
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must  be  borne  in  mind  that  it  is  a defence  the  creature  of  positive 
law,  and  therefore  not  to  be  extended  to  cases  which  are  not  strictly 
within  the  enactment.” 

This  is  the  case  of  a plaintiff  asserting  a right,  and  not  merely 
defending  himself  from  attack  under  the  statute,  and  applying  Lord 
Cranworth;s  language,  I am  of  the  opinion  that  he  has  utterly  failed 
to  prove  with  any  degree  of  strictness  whatever  that  his  possession, 
such  as  it  is,  of  the  premises  in  question,  was  of  the  kind  or  character 
contemplated  by  the  statute  to  operate  as  a bar  to  the  legal  title 
of  the  true  owner. 

Reliance  was  placed  by  counsel  for  the  plaintiff  upon  the  cases  of 
Rains  v.  Buxton  (1880),  14  Ch.D.  537,  and  Midland  R.  Co.  v.  Wright, 
[1901]  1 Ch.  738.  But  these  are  decisions  upon  the  facts  which  in  no 
way  resemble  those  in  question  here.  In  Rains  v.  Buxton  the  land  in 
question  was  a cellar  of  which  the  claimant  or  his  predecessor  in 
title  had  been  in  possession  for  over  60  years,  and  of  which  it  was 
held  upon  the  evidence  that  the  owners  had  discontinued  possession. 
And  in  Midland  R.W.  Co.  v.  Wright  the  land  in  question  was  the  sur- 
face of  railway  land  through  which  passed  a tunnel  occupied  by  the 
plaintiffs  as  part  of  their  railway.  The  plaintiffs  were  in  possession  at 
least  of  the  underground  part  occupied  by  the  tunnel,  and  being  in 
possession  of  part  might  well  have  been  considered  to  be  in  possession 
of  the  whole.  The  decision  is  that  of  a single  Judge  only  upon  the 
special  facts  then  before  him,  and  can  have  no  overruling  effect  upon 
the  numerous  authorities  both  in  England  and  Ontario,  to  some  of 
which  I have  referred,  that  the  possession  required  by  the  statute 
is  an  exclusive  one.  But  in  any  event  what  was  successfully  claimed 
in  that  case  under  special  circumstances  was  the  surface  and  there- 
fore a claim  wholly  unlike  the  one  now  in  question. 

I think  the  appeal  should  be  allowed  and  the  action  dismissed 
with  costs. 


C.  A. 
1907 

Iredale 

V. 

Loudon. 

Garrow,  J.A. 


Maclaren,  J.A.: — I quite  agree  with  the  trial  Judge  that  the 
temporary  absence  of  the  plaintiff  in  New  York  for  three  weeks, 
during  which  time  he  left  one  of  the  defendants  in  possession  of  the 
upper  room  in  question  for  him,  was  no  interruption  of  his  possession 
or  occupation. 

I do  not  consider  it  necessary  to  pass  upon  the  question  whether 
the  plaintiff  had  such  a possession  of  the  upper  room  and  staircase 
as  would  extinguish  the  title  of  the  defendants.  * 
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To  my  mind  the  judgment  appealed  from  is  illogical  in  this — 
that  while  it  holds  that  the  plaintiff  had  not  acquired  the  easement 
of  support  against  the  defendants,  it  grants  him  the  injunction  to 
which  he  would  be  entitled  only  in  case  he  had  acquired  such  a right. 

Any  rights  he  may  acquire  by  prescription  do  not  necessarily 
carry  with  them  such  easements  or  implications  as  might  be  inferred 
in  case  of  a grant:  Wilkes  v.  Greenway , 6 Times  L.R.  449;  McLaren 
v.  Strachan,  23  O.R.  120. 

Under  the  facts  disclosed  in  this  case  it  is  doubtful  whether  he 
could  acquire  the  easement  of  support  by  a possession  of  even 
twenty  years.  No  doubt  the  right  to  the  support  of  land  is  a differ- 
ent thing  from  that  of  support  of  a building;  but  the  former  seems 
to  be  stronger  than  the  latter.  It  has  been  held  that  if  land  has 
been  supported  by  water  for  even  more  than  twenty  years,  as  for 
instance  in  the  case  of  an  unused  mine,  or  in  the  case  of  undrained 
land,  the  owner  of  the  land  does  not  acquire  a right  to  the  continu- 
ance of  such  support  by  prescription,  because  there  is  not  necessarily 
the  idea  of  permanency  in  connection  with  such  conditions:  Elliot 
v.  North  Eastern  R.W.  Co.  (1863),  10  H.L.C.  333;  Popplewell  v. 
Hodkinson  (1869),  L.R.  4 Exch.  248. 

The  building  in  question  here  is  a wooden  one  of  a temporary 
and  perishable  nature.  It  is  on  one  of  the  leading  streets  of  the 
city,  and  long  before  the  occupation  of  the  plaintiff  began  it  was 
within  the  fire  limits  of  the  city,  and  he  could  not  have  supposed 
that  the  defendants  would  or  could  give  him  the  permanent  support 
of  the  wooden  first  storey,  as  the  fire  by-laws  of  the  city  would  pre- 
vent its  renewal  or  replacement.  The  case  is  thus  even  stronger 
against  him  than  those  as  to  water  above  cited. 

Another  difficulty  in  the  way  of  plaintiff’s  securing  any  useful 
right  to  the  upper  room  suggests  itself.  Even  if  he  has  shewn  that 
he  has  had  exclusive  possession  of  the  upper  room  and  the  staircase 
leading  to  it,  he  has  not  shewn,  nor  do  I suppose  it  is  possible  for 
him  to  shew,  that  he  has  had  exclusive  possession  of  that  part  of  the 
lot  between  the  outer  door  and  the  street  so  as  to  extinguish  de- 
fendants’ right  to  such  portion,  or  to  give  him  a right  to  pass  over  it. 

Other  difficulties  also  readily  present  themselves  in  the  way  of 
any  beneficial  enjoyment  by  plaintiff  of  any  such  a “castle  in  the 
air”  as  he  claims  to  have  acquired. 

The  fact  that  his  counsel  was  unable  to  refer  us  to  any  instance 
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in  which  such  a right  as  is  here  claimed  had  ever  been  recognized 
would  naturally  lead  one  to  hesitate  before  admitting  such  an 
anomalous  claim. 

The  case  of  Rains  v.  Buxton,  14  Ch.D.  537,  which  was  the 
case  of  a cellar  or  cave,  and  the  Midland  Railway  Co.  v.  Wright, 
[1901]  1 Ch.  738,  which  related  to  the  surface  of  land  above  a tunnel, 
relied  upon  by  plaintiff’s  counsel,  are  not  really  in  point,  as  they 
both  relate  to  land  and  not  to  a building,  and  there  was  no  question 
of  support. 

I am  of  opinion  that  the  appeal  should  be  allowed  and  plaintiff’s 
action  dismissed  with  costs. 

A.  H.  F.  L. 


[IN  CHAMBERS.] 

Rossiter  v.  Toronto  Street  R.W.  Co. 

Practice — Execution — Judgment — Con.  Rule  (1897)  No.  843. 

Under  Con.  Rule  (1897)  No.  843,  a judgment  creditor  is  entitled  to  sue  out 
execution  instanter  upon  judgment  being  signed,  and  without  waiting  until 
it  is  duly  entered.  For  purposes  of  execution  a judgment  under  which  a 
sum  of  money  is  payable  is  complete  when  it  is  signed. 

This  was  a motion  by  the  defendants  to  set  aside  a writ  of 
fieri  facias  issued  by  the  plaintiff  upon  a judgment  recovered  against 
it  for  damages,  on  the  ground  that  the  writ  was  issued  before 
the  judgment  had  been  properly  entered  in  the  books  of  the  entry 
clerk. 

The  motion  was  argued  before  Boyd,  C.,  in  Chambers,  on 
November  26th,  1907. 

D.  L.  McCarthy,  for  the  defendant,  contended  that  the  execu- 
tion should  be  set  aside  on  the  above  ground,  and  also  because 
the  defendant  had  not  been  served  with  a copy  of  the  minutes 
of  judgment  after  the  same  had  been  settled  by  the  Registrar, 
whereas  if  this  had  been  done,  the  defendant  could  have  set  the 
case  down  to  be  heard  before  the  Divisional  Court,  which  would 
have  operated  as  a stay  of  proceedings  : Tolsen  v.  Jarvis  (1845), 
8 Beav.  364. 
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J.  MacGregor,  for  the  plaintiff,  contended  that  it  was  not  neces- 
sary, under  the  present  rules  of  Court,  for  the  judgment  to  be 
actually  entered  in  the  judgment  book  before  execution  issued  : 
Con.  Rule  (1897),  843,  altering  Con.  Rule  (1888)  863;  and  that 
before  settlement  a copy  of  the  minutes  of  judgment  had  been 
served,  and  that  the  defendant’s  solicitor  had  attended  on  the 
settlement,  and  a second  service  of  minutes  as  settled  is  not  taxable, 
and  the  defendant  could  have  made  the  draft  minutes  correspond 
with  the  minutes  as  settled,  and  could  have  set  the  case  down  on 
that. 


November  27.  Boyd,  C.  : — At  common  law  the  practice  was 
that  upon  signing  judgment  execution  might  be  issued,  and  no 
entry  upon  the  roll  was  necessary  for  that  purpose.  The  signing 
of  judgment  by  the  proper  officer  was  the  essential  thing.  The 
present  practice  under  the  Consolidated  Rules  has  been  assimi- 
lated to  that  type,  so  far  deviating  from  the  old  Chancery  practice. 
At  first  the  writ  of  execution  could  not  issue  till  a month  had 
elapsed  after  the  entry  of  judgment.  That  was  shortened  so  that 
the  writ  might  issue  as  soon  as  a judgment  was  duly  entered  : 
Rule  863  of  the  Con.  Rules  of  1888.  By  Rule  1359  (1894)  that 
was  amended  so  as  to  read  that  every  person  was  entitled  to  sue 
out  execution  under  a judgment  “ immediately  after  the  time 
when  the  judgment  was  duly  signed;”  and  in  the  last  version  of 
that  Rule,  in  the  present  Con.  Rule  843,  it  reads  : Every  person 
to  whom  a sum  of  money  is  payable  under  a judgment  “shall  be 
entitled  immediately  to  issue”  execution.  That  is,  he  shall  be 
entitled  to  sue  out  execution  instanter  upon  the  judgment  being 
signed,  and  without  waiting  till  it  is  duly  entered. 

The  course  pursued  in  the  central  office  is  when  the  judgment 
is  signed  to  issue  contemporaneously  the  writ  of  execution,  though 
the  judgment  may  not  be  actually  entered  in  the  office.  Delay 
may  and  does  arise  from  the  pressure  of  business,  so  that  the 
clerical  work  of  entry  cannot  be  attended  to  at  once.  This  method 
is  in  accord  with  that  which  obtains  for  like  reasons  in  land  registry 
offices.  The  document  for  registration  is  brought  in  and  the  date 
of  registry  is  then  marked  on  it,  though  the  actual  transcription 
in  the  official  record  is  not  done  till  the  particular  document  is 
reached  in  its  turn. 


XV.] 


ONTARIO  LAW  REPORTS. 


299 


Judgments  take  effect  from  the  day  when  pronounced,  and 
may  be  signed  forthwith,  unless  otherwise  directed.  The  manner 
of  procedure  in  causes  heard  in  Toronto  is  for  the  Registrar  to 
settle  the  minutes  of  the  judgment;  then  it  is  passed,  and  signed 
by  him  in  authentication  of  its  being  proper  in  form  and  expres- 
sion. It  is  then  taken  to  the  central  office,  where  it  is  signed  by 
the  proper  officer  as  the  judgment  of  the  Court  : Rule  628.  This 
signed  judgment  is  then  turned  over  to  the  entering  clerk,  who 
enters  it  in  the  proper  book,  which  completes  it  as  a judgment  of 
record  : Rules  635,  637.  But  for  purposes  of  execution  the  judg- 
ment is  complete  when  it  is  signed.  The  entering  makes  the 
judgment  of  record  and  facilitates  its  proof,  but  it  may  be  other- 
wise verified  if  in  fact  a judgment  exists  : Dyson  v.  Wood  (1825), 
3 B.  & C.  459. 

The  judgment  in  this  case  is  produced  authenticated  by  the 
signature  of  the  Registrar,  and  marked  as  signed  the  22nd  day 
of  November,  1907,  by  the  Clerk  of  the  Crown  and  Pleas.  The 
writ  of  execution  is  tested  the  same  day,  and  was  issued  by  the 
proper  officer  on  production  of  the  signed  judgment. 

In  another  aspect  of  the  matter,  this  juxtaposition  of  dates 
should  end  the  formal  objection,  for  the  Court  will  not  inquire 
into  the  fraction  of  a day  to  see  whether  the  writ  actually  issued 
before  the  judgment  was  actually  signed;  but  will  assume  that, 
all  was  rightly  done  : Wright  v.  Mills  (1859),  4 H.  & N.  488. 

Altogether,  I think  the  plaintiff  is  right,  and  the  writ  of  execu- 
tion was  rightly  issued  by  the  officers  of  the  Court,  and  that  the. 
application  should  be  dismissed  with  costs. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Keech  v.  Town  of  Smith's  Falls. 


Highway — Obstruction — Injury  to  Traveller — Knowledge  of  Danger — Negligence 
— Municipal  Corporation — Misfeasance  or  Nonfeasance. 

The  mere  fact  that  the  plaintiff  knew  that  a heap  of  dirt  was  standing  upon 
a highway  is  not  sufficient  to  disentitle  him  to  recover  damages  from  a 
municipal  corporation  for  personal  injuries  sustained  by  him  owing  to  the 
heap  having  been  negligently  left  there  unguarded. 

Gordon  v.  City  of  Belleville  (1887),  15  O.R.  26,  and  Copeland  v.  Village  of 
Blenheim  (1885),  9 O.R.  19,  followed. 

It  was  argued  that  the  municipal  corporation,  in  discharging  their  duty  of 
cleaning  the  highway,  had  a right  to  cause  the  dirt  to  be  raked  into  a heap, 
and  that  leaving  it  there  unguarded  was  mere  nonfeasance: — 

Held,  that  the  doing  of  a lawful  act  in  such  a way  as  to  endanger  the  safety 
of  the  public  was  misfeasance — the  whole  was  one  act  and  an  unlawful  act. 
Rowe  v.  Corporation  of  Leeds  and  Grenville  (1863),  13  C.P.  515,  Dickson  v. 
Township  of  Haldimand  (1903-4),  2 O.W.R.  269,  3 O.W.R.  52,  and  Bull  v. 
Mayor , etc.,  of  Shoreditch  (1901-2),  18  Times  L.R.  171,  19  Times  L.R.  64, 
followed. 

Judgment  of  the  county  court  of  Lanark  affirmed. 

An  appeal  by  the  defendants,  the  municipal  corporation  of  the 
Town  of  Smith's  Falls,  from  the  judgment  of  the  Judge  of  the 
•county  court  of  Lanark  in  favour  of  the  plaintiff  for  the  recovery 
of  $200  damages  in  an  action  for  negligence  whereby  the  plaintiff 
sustained  personal  injuries. 

The  plaintiff,  in  riding  a bicycle  upon  a highway  in  the  town, 
at  the  approach  to  a bridge,  came  in  contact  with  a heap  of  dirt 
which  had  been  raked  together  by  street  cleaners  employed  by 
the  defendants,  and  allowed  to  remain  upon  the  highway,  and 
was  thrown  from  his  bicycle,  and  in  consequence  sustained  the 
injuries  complained  of.  He  did  not  give  to  the  defendants  the 
notice  of  accident  required  by  the  Municipal  Act  to  be  given  within 
seven  days  to  a municipality  when  the  complaint  is  that  the  high- 
way is  out  of  repair,  and  based  his  action  upon  misfeasance. 

The  county  court  Judge  held  that  there  was  negligence;  that 
raking  the  refuse  into  a heap  and  failing  to  remove  it  was  mis- 
feasance, for  which  the  defendants  Were  liable  ; and  gave  judgment 
for  the  plaintiff  for  $200  with  costs. 

The  appeal  was  heard  by  Meredith,  C.J.C.P.,  MacMahon  and 
Teetzel,  JJ.,  on  the  10th  December,  1907. 

W.  E.  Middleton,  for  the  defendants.  There  was  no  negligence. 
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The  heap  was  apparent,  and  the  plaintiff  knew  it  was  there.  Raking 
up  the  dirt  was  a lawful  act,  and  failing  to  remove  the  heap  was 
nonfeasance,  not  misfeasance,  and  so  the  action  does  not  lie,  as 
the  notice  was  not  given.  I rely  on  Pearson  v.  County  of  York 
(1877),  41  U.C.R.  378.  [Meredith,  C.J.,  referred  to  Bull  v.  Mayor, 
etc.,  of  Shoreditch  (1901-2),  18  Times  L.R.  171,  19  Times  L.R.  64; 
Maguire  v.  Corporation  of  Liverpool,  [1905]  1 K.B.  767.]  I refer 
also  to  Rowe  v.  Corporation  of  Leeds  and  Grenville  (1863),  13  C.P. 
515;  Minns  v.  Village  of  Omemee  (1901-2),  2 O.L.R.  579,  8 O.L.R. 
508;  Dickson  v.  Township  of  Haldimand  (1903-4),  2 O.W.R.  969, 
3 O.W.R.  52;  Messenger  v.  Town  of  Bridgetown  (1901),  31  S.C.R. 
379;  and  the  judgment  of  Maclennan,  J.A.,  in  McGregor  v.  Town- 
ship of  Harwich  (1898),  not  reported,  to  be  found  in  No.  187  of 
the  Supreme  Court  of  Canada  bound  volumes  of  Appeal  Cases, 
and  affirmed  in  (1899),  29  S.C.R.  443. 

C.  A.  Moss,  for  the  plaintiff,  was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by  Meredith,  C.J. : — 
As  far  as  the  question  whether  there  was  any  evidence  of  negli- 
gence entitling  the  plaintiff  to  recover,  and  the  second  question, 
whether  his  own  negligence  so  contributed  to  the  accident  as  to 
disentitle  him  to  recover,  notwithstanding  the  negligence  of  the 
defendants,  are  concerned,  it  is  impossible  to  interfere  with  the 
finding  of  the  learned  Judge.  The  mere  fact  that  the  heap  was 
there  to  the  knowledge  of  the  plaintiff,  who  was  travelling  upon 
his  bicycle  across  the  bridge  upon  which  the  heap  lay,  was  not 
sufficient  to  disentitle  him  to  recover. 

Gordon  v.  City  of  Belleville  (1887),  15  O.R.  26,  and  Copeland  v. 
Village  of  Blenheim  (1885),  9 O.R.  19,  shew  that  mere  forgetful- 
ness,' or  want  of  attention,  or  failure  to  look  for  some  source  of 
danger  that  is  not  present  to  the  mind  of  the  person  injured,  does 
not  necessarily  defeat  his  right  to  recover. 

Then  as  to  the  other  question,  whether  what  was  complained 
of  was  misfeasance  or  nonfeasance,  we  think  that  the  learned 
Judge  properly  came  to  the  conclusion  that  the  act  of  the  defen- 
dants was  misfeasance. 

Mr.  Middleton  has  argued  that,  inasmuch  as  it  was  the  duty 
of  the  defendants  to  keep  in  repair  the  highway,  and  as  the  heap 
in  contact  with  which  the  plaintiff  came  was  made  in  the  work  of 
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cleaning  the  bridge — raking  up  the  dirt  and  mud  that  lay  upon 
it — that  was  a lawful  act,  and  that  the  other  act  which  followed, 
the  leaving  of  the  unguarded  heap  there,  so  as  to  endanger  the 
safety  of  the  travelling  public,  was  mere  nonfeasance.  I am  unable 
to  follow  that  argument. 

It  seems  to  me  that  it  was  an  unlawful  act,  even  though  the 
defendants  were  discharging  the  duty  resting  upon  them  of  keeping 
in  repair  the  highway,  so  to  discharge  that  duty  as  to  endanger 
the  safety  of  the  travelling  public. 

They  had  a right,  undoubtedly,  to  rake  up  the  heaps,  but  they 
had  no  right  to  rake  them  up  and  leave  them  in  such  a position 
as  to  endanger  the  public  safety;  and  it  seems  to  me  that  it  is 
refining  to  attempt  to  separate  the  two  acts;  the  whole  was  one 
act,  and  that  act  was,  in  my  opinion,  an  unlawful  act  and  mis- 
feasance. 

Rowe  v.  Corporation  of  Leeds  and  Grenville,  13  C.P.  515,  which 
was  referred  to,  is,  I think,  indistinguishable  from  this  case. 

Dickson  v.  Township  of  Haldimand,  2 O.W.R.  969,  3 O.W.R.  52, 
and  Bull  v.  Mayor , etc.,  of  Shoreditch,  18  Times  L.R.  171,  19  Times 
L.R.  64,  referred  to  in  the  course  of  the  argument,  I think  also  in 
principle  indistinguishable. 

In  my  opinion,  therefore,  the  judgment  should  be  affirmed, 
and  the  appeal  dismissed. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL  ] 

Re  Ontario  Voters'  Lists  Act,  West  York. 

Parliament — Voters’  Lists — Appellant — Non-Qualification  of — Abandonment  of 

Appeal — Right  to  Substitute  New  Appellant — R.S.O.  1897,  ch.  7,  sec.  33, 

7 Edw.  IV.  ch.  4,  sec.  33  (0.). 

By  sec.  33  of  the  Ontario  Voters’  Lists  Act,  R.S.O.  1897,  ch.  7,  where  an 
appellant  “entitled  to  appeal”  dies  or  abandons  his  appeal,  or  having  been 
on  the  alphabetical  list,  etc.,  is  afterwards  found  not  to  be  entitled  to  be 
an  appellant,  the  Judge  may,  “if  he  thinks  proper,”  allow  any  other  person 
who  might  have  been  an  appellant  to  intervene  and  prosecute  the  appeal, 
on  such  terms  as  he  may  think  fit.  This  Act  was  repealed  by  the  present 
Voters’  Lists  Act,  7 Edw.  VII.  ch.  4 (O.),  sec.  33,  being  the  same  as  the 
repealed  section,  except  that  the  words  “entitled  to  appeal”  are  omitted, 
and  the  words  “in  his  discretion”  are  substituted  for  the  words  “if  he 
thinks  proper.”  Section  15  defines  an  appellant,  namely,  any  voter  whose 
name  is  entered  or  who  is  entitled  to  have  his  name  entered  on  the  list  for 
the  municipality : — 

Held,  that  the  substituted  section  does  not  empower  the  Judge — where  an 
appellant,  after  the  time  for  appealing  has  elapsed,  abandons  his  appeal  by 
reason  of  not  being  properly  qualified — to  allow  a duly  qualified  appellant 
to  be  substituted. 

This  was  a special  case  stated  by  Morgan,  junior  county  Judge 
of  the  county  of  York,  pursuant  to  sec.  39  of  the  Ontario  Voters' 
Lists  Act,  7 Edw.  VII.  (1907),  ch.  4. 

A person  not  resident  in  a municipality,  but  who  resided  in 
the  electoral  district  of  which  that  municipality  formed  a part,  and 
not  therefore  qualified  to  appeal,  entered  certain  appeals  to  have 
names  added  to  the  voters'  list  of  the  municipality.  Before  the 
hearing  of  the  appeals  the  appellant,  finding  himself  not  qualified 
as  above,  abandoned  the  appeals,  and  another  person,  residing  in 
the  municipality,  applied  to  be  substituted  as  appellant. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
county  Judge  had  any  discretion,  under  sec.  33  of  the  Ontario 
Voters'  Lists  Act,  to  make  an  order  substituting  for  the  appellant 
a person  resident  in  the  municipality  who  might  have  been  an 
appellant. 

The  case  was  heard  on  December  16th,  1907,  by  the  Court  of 
Appeal,  composed  of  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren, 
JJ.A.  and  Teetzel,  J. 


C.  A. 
1907 

Dec.  20. 


E.  Bayley,  for  the  Attorney-General. 

J.  M.  Godfrey , for  certain  voters  of  West  York. 
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December  20.  Moss,  C.J.O.': — R.S.O.  (1897),  ch.  7,  and  the 
amendments  thereto,  which  formerly  governed  as  to  the  prepara- 
tion and  revision  of  voters’  lists,  were  repealed  by  the  present 
Act  7 Edw.  VII.  ch.  4.,  (0.). 

Section  33  of  the  repealed  Act  reads  as  follows  : “If  an  appel- 
lant or  complainant  entitled  to  appeal  dies  or  abandons  his  appeal 
or  complaint,  or,  having  been  on  the  alphabetical  list  made  and 
posted  by  the  clerk  as  aforesaid,  is  afterwards  found  not  to  be 
entitled  to  be  an  appellant,  the  Judge  may,  if  he  thinks  proper, 
allow  any  other  person  who  might  have  been  an  appellant  or  com- 
plainant to  intervene,  and  prosecute  the  appeal  or  complaint,  upon 
such  terms  as  the  Judge  may  think  just.” 

Section  33  of  the  present  Act  is  in  the  same  words,  except 
that  the  words  “entitled  to  appeal,”  which  occur  after  the  word 
“complainant”  in  the  first  line  of  the  repealed  section,  are  omitted, 
and  the  words  “may  in  his  discretion”  are  substituted  for 
the  words  “may  if  he  thinks  proper”  where  they  occur  in  the 
repealed  section. 

The  omission  of  the  three  words  “entitled  to  appeal”  has  given 
rise  to  the  present  difficulty.  It  is  argued  that  in  the  section  as 
it  now  stands  the  words  “appellant  or  complainant”  are  to  be 
read  as  meaning  any  person  who  has  given  a notice  of  appeal  or 
complaint  without  regard  to  whether  or  not  he  was  a person  en- 
titled to  prosecute  an  appeal  or  complaint. 

The  argument  comes  to  this,  that,  although  if  a person  not 
entitled  to  appeal  or  complain  gives  notice  and  does  not  die  or 
abandon  his  appeal  or  complaint,  he  must  fail  for  want  of  status, 
yet,  if  he  dies  or  abandons,  the  Judge  may  substitute  another  in 
his  place,  notwithstanding  that  the  time  for  regularly  appealing 
or  complaining  has  long  since  elapsed.  If  that  was  the  intention, 
it  should  be  declared  in  clear  and  unmistakeable  language. 

If  the  omitted  words  had  been  retained,  there  would  have  been 
not  the  slightest  doubt  as  to  the  intention  and  meaning  of  the 
Legislature.  It  is  plain  that  the  repealed  section  applied  only  to 
the  case  of  an  appellant  or  complainant  entitled  to  appeal — that 
is  to  say,  to  a person  who  under  the  preceding  sections  was  quali- 
fied to  be  an  appellant  or  complainant  by  virtue  of  his  being  a 
voter  or  entitled  to  be  a voter  under  the  requirements  of  the  Act. 

And  a careful  review  of  the  provisions  of  the  present  Act  makes 
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it  quite  apparent  that  the  omission  of  the  words  in  question  work 
no  change  of  meaning  in  the  section  as  now  enacted.  The  section 
is  not  self-contained.  Reading  it  by  itself  and  without  reference 
to  other  provisions  of  the  Act,  it  is  not  possible  to  arrive  at  a proper 
understanding  of  that  with  which  the  Legislature  is  dealing.  In 
order  to  ascertain  what  is  meant  by  the  reference  to  an  appellant 
or  complainant,  it  is  necessary  to  turn  to  preceding  sections.  Sec- 
tion 15  supplies  the  key  to  the  meaning.  It  gives  a complete 
definition  of  an  appellant  or  complainant — i.e.,  “ any  voter  whose 
name  is  entered  or  who  is  entitled  to  have  his  name  entered  on 
the  list  for  the  municipality.”  It  contains  a full  and  clear  descrip- 
tion of  the  persons  entitled  to  appeal  or  complain  by  reference  to 
which  the  reader  of  sec.  33  sees  at  once  what  is  meant  by  the  terms 
“an  appellant  or  complainant.”  The  description  so  clearly  indi- 
cates that  an  appellant  or  complainant  must  be  a person  entitled 
to  appeal  or  complain  that  it  can  excite  no  wonder  that  the  framers 
of  sec.  33  deemed  it  wholly  unnecessary  to  use  the  words  there. 
And  evidently  they  were  designedly  omitted  for  that  reason,  and 
not  with  any  intention  to  enlarge  the  meaning  so  as  to  introduce 
a class  of  persons  not  therefore  included  in  the  legislation. 

To  the  words  of  this  section  may  well  be  applied  the  language 
of  Davies,  J.,  in  the  Canadian  Pacific  R.W.  Co.  v.  The  King  (1906), 
38  S.C.R.  137,  at  p.  143  : “Their  construction  cannot  be  radically 
changed  because  certain  unnecessary  words  inserted  in  former 
Acts  by  certain  draftsmen  are  omitted  in  the  Act  under  considera- 
tion.” The  language  of  the  section,  read  as  it  should  be  in  the 
light  of  the  other  sections,  being  plain,  it  would  be  a strong  thing 
to  say  that  the  Legislature  intended  by  the  omission  of  these  un- 
necessary words  to  change  the  law.  If  that  had  been  intended 
it  would  have  been  easy  to  accomplish  it  by  a provision  correspond- 
ing in  substance  to  sec.  98  of  the  Ontario  Controverted  Elections 
Act.  No  doubt,  as  was  fairly  and  properly  argued  by  Mr.  Godfrey, 
the  Court  is  to  give  to  the  enactments  in  question,  as  to  every 
other  enactment  of  the  Legislature,  such  fair,  large  and  liberal 
construction  and  interpretation  as  will  best  ensure  the  attainment 
of  its  object  according  to  its  true  intent  and  meaning,  but  it  must 
not  go  beyond  that. 

And  to  give  to  this  section  the  effect  he  argued  for  would  be 
legislation  and  not  judicial  construction  or  interpretation. 
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For  these  reasons  we  shall  certify  to  His  Honour  the  Lieutenant 
Governor  in  Council  our  opinion  that,  under  the  circumstances  set 
forth  in  the  stated  case,  the  county  Judge  has  no  discretion  under 
sec.  33  to  substitute  another  person  as  appellant. 

Osler,  J.A.  : — The  opinion  of  the  Court  is  that  the  county 
court  Judge  has  no  power  to  make  the  amendment  by  adding  the 
name  of  a qualified  appellant.  It  is  unnecessary  for  me  to  say 
whether  I agree  or  disagree  with  it.  As  the  answer  to  the  question 
submitted  is  intended  to  be  a guide  to  county  court  Judges  in  deal- 
ing with  appeals  under  the  Voters’  Lists  Act  and  is  final,  noth- 
ing is  to  be  gained  by  stating  reasons  for  differing  from  or 
concurring  in  the  opinion  which  announces  it. 

Garrow,  Maclaren,  JJ.A.,  and  Teetzel,  J.,  concurred. 

G.  F.  H. 


[TEETZEL,  J.] 

Re  Cafferty  Estate. 

Will — Construction — Estate  taken  by  Devisee — Summary  Application  to  Deter- 
mine— Scope  of  Rule  938 — Corresponding  English  Rules. 

There  is  no  jurisdiction  upon  an  originating  summons  under  Rule  938  to 
decide  a question  arising  between  legal  devisees  under  a will  where  the 
question  propounded  does  not  in  any  way  relate  to  the  administration 
of  the  estate. 

This  was  an  application  upon  originating  summons  under 

Rule  938  for  the  construction  of  the  will  of  Michael  Cafferty  by  a 

devisee.  The  facts  appear  in  the  judgment. 

> 

The  motion  was  heard  by  Teetzel,  J.,  in  Weekly  Court,  on 
October  23rd,  1907. 

W.  M.  Douglas,  K.C.,  for  the  applicant. 

H.  T.  Kelly,  for  Roman  Catholic  Episcopal  Corporation. 

J.  E.  Jones,  for  other  parties. 

December  20.  Teetzel,  J.: — Application  under  Rule  938  for 
construction  of  the  will  of  Michael  Cafferty,  who  died  in  1873. 
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The  applicant  is  a devisee  under  the  will,  and  the  question  is 
whether  she  takes  a fee  simple  or  a fee  tail  or  a fee  simple  with  an 
executory  devise  over,  or  whether1  in  any  case,  under  the  terms 
of  the  will,  she  has  during  her  lifetime  an  absolute  power  to  sell. 

The  executors  made  a conveyance  of  the  lands  to  her  so  far 
as  they  had  power  to  do  under  the  will. 

The  will  inter  alia  provided  that  if  the  applicant  should  die 
without  lawful  issue,  any  of  the  devised  property  then  remaining 
should  go  to  her  sister,  Mary  Ann  Cafferty,  if  she  survived,  or  to 
her  lawful  issue,  and  that  if  both  daughters  should  die  without 
issue,  the  property  should  go  to  the  Roman  Catholic  Episcopal 
Corporation  of  the  Diocese  of  Toronto. 

Mary  Ann  Cafferty  has  since  died,  leaving  a husband  and  one 
daughter. 

The  only  parties  served  with  the  notice  of  the  application  are 
John  and  Mattie  Tobin  (the  husband  and  daughter  of  Mary  Ann 
Cafferty)  and  the  Roman  Catholic  Corporation,  and  they  and  the 
applicant  are  the  only  persons  interested  in  the  application. 

Objection  was  taken  by  counsel  for  the  Tobins  that  the  ques- 
tion cannot  be  disposed  of  under  the  Rule  938,  citing  Re  Davies 
(1888),  38  Ch.D.  210;  Re  Martin  (1904),  8 O.L.R.  638;  Re  New- 
man’s Trusts  (1892),  29  L.R.  (Ir.)  9. 

I am  of  opinion  that  the  objection  must  prevail.  Adopting 
the  language  of  Street,  J.,  in  Re  Martin,  supra,  the  question  pro- 
pounded is  one  with  which  the  executors  have  nothing  to  do  and 
does  not  in  any  way  relate  to  the  administration  of  the  estate. 

Re  Davies,  supra,  decided  that,  under  the  English  rules  (which, 
so  far  as  affects  an  application  like  this,  are,  I think,  as  compre- 
hensive as  our  own  Rules  938  and  939),  there  is  jurisdiction  to 
determine  such  questions  only  as  before  the  existence  of  the  rules 
could  have  been  determined  under  a judgment  for  the  adminis- 
tration of  an  estate  or  execution  of  a trust,  and  consequently  that 
there  is  no  jurisdiction  upon  an  originating  summons  to  decide  a 
question  arising  between  legal  devisees  under  a will  : see  also  Re 
Royle  (1889),  43  Ch.D.  18;  Re  McDougall  (1904),  8 O.L.R.  640. 

The  costs  of  the  respondents  will  be  costs  in  the  cause  to  them 
only,  in  any  other  proceedings  which  the  applicant  may  be  advised 
to  adopt. 


Teetzel,  J. 


1907 

Re 

Cafferty 

Estate. 


G.  G. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  South  Fredericksburgh  Voters’  List. 

Parliament — Voters’  List — Who  may  Appeal  Against — Enacting  Clause — In- 
consistent Form — Construction  of  Statutes. 

Under  the  Ontario  Voters’  Lists  Act,  7 Edw.  VII.  ch.  4,  secs.  14  and  15  (O.), 
no  person  is  entitled  to  be  entered  as  an  appellant  in  respect  of  the  voters’ 
list  of  a municipality,  except  a person  who  is  entered,  or  entitled  to  be 
entered,  on  such  list  as  a voter. 

Discussion  and  application  of  the  rule  that  the  operation  of  the  enacting 
clause  of  a statute  must  not  be  restrained  or  enlarged  by  the  language  of  a 
form  or  schedule  given  by  such  statute. 

Case  stated  by  the  Judge  of  the  county  court  of  the  county 
of  Lennox  and  Addington,  and  referred  to  the  Court  of  Appeal 
for  the  opinion  of  the  Court,  under  the  Ontario  Voters’  Lists  Act, 
7 Edw.  VII.  ch.  4,  sec.  39. 

The  following  statement  of  the  case  is  taken  from  the  judg- 
ment of  Osler,  J.A. : — 

A person  who  is  a resident  of  and  a voter  in  a municipality 
in  an  electoral  district  appeals  against  the  voters’  list  of  another 
municipality  in  the  same  electoral  district,  prepared  by  the  muni- 
cipal clerk,  under  the  Ontario  Voters’  Lists  Act,  but  on  which 
said  last-mentioned  list  the  appellant  is  not  entered  nor  entitled 
to  be  entered  as  a voter. 

Is  said  person  entitled  to  be  entered  as  an  appellant  against 
persons  entered  on  said  last-mentioned  list  under  the  Ontario 
Voters’  Lists  Act? 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow  and 
Meredith,  JJ.A.,  and  Anglin,  J.,  on  11th  October,  1907. 

J.  R.  Cartwright,  K.C.,  for  the  Attorney-General. 

H.  M.  Mowat,  K.C.,  on  behalf  of  the  appellant,  handed  in  a 
written  argument. 

November  2.  Osler,  J.A.  (after  stating  case  as  above): — 
Section  14  (1)  of  the  Voters’  Lists  Act  enacts  that  the  list — that 
is  to  say,  the  voters’  list  for  the  municipality  posted  up  by  the 
clerk  of  the  municipality — shall  be  subject  to  revision  by  the 
Judge  at  the  instance  of  any  voter  who  complains  that  the  names 
of  voters  have  been  omitted  from  the  list  or  wrongly  stated  therein, 
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or  that  the  names  of  persons  who  are  not  entitled  to  be  voters 
have  been  entered  on  the  list;  and  sec.  15  (1)  enacts  that  any 
voter  whose  name  is  entered  on,  or  who  is  entitled  to  have  his 
name  entered  on,  the  list  for  the  municipality  shall  have  the  right 
for  all  purposes  of  the  Act,  upon  giving  notice  in  writing  (Form  5) 
within  thirty  days  after  the  clerk  has  posted  up  the  list  in  his 
office,  to  apply,  complain  or  appeal  to  have  his  own  name  or  the 
name  of  any  other  person  corrected  in,  entered  on  or  removed  from 
the  list  for  the  municipality. 

Section  17  prescribes  the  procedure  to  be  followed  by  “the 
voter  making  the  complaint,”  and  refers,  also,  to  Form  5 as  the 
form  of  the  notice  to  be  given  by  him. 

Turning  to  Form  5,  voters7  notice  of  complaint,  the  imaginary 
complainant  is  there  described  as  “J.  S.,  a voter  {or  person  en- 
titled to  be  entered  on  the  voters7  list)  for  the  electoral  district 
of , in  which  the  said  municipality  is  situated.77 

The  question  is  whether  this  enlarges  the  provisions  of  sec.  15  (1) 
so  that  the  complainant  may  be  a person  who  is  a voter,  etc.,  in 
any  municipality  in  the  electoral  district,  instead  of,  as  the  section 
in  terms  enacts,  one  who  is  a voter  in  the  particular  municipality 
the  voters7  list  of  which  he  desires  to  have  corrected. 

Section  4 of  the  Act  enacts  that  in  carrying  into  effect  the  pro- 
visions of  the  Act  the  forms  set  forth  in  the  schedule  or  forms  to 
the  like  effect  may  be  used. 

And  sec.  7,  sub-sec.  35,  of  the  Interpretation  Act,  7 Edw.  VII. 
ch.  2,  enacts  that  where  forms  are  prescribed,  deviations  there- 
from not  affecting  the  substance  or  calculated  to  mislead  shall  not 
vitiate  them. 

In  the  former  Voters7  Lists  Act,  R.S.O.  1897,  ch.  7,  repealed 
by  the  Act  of  the  present  year,  it  was  enacted,  sec.  13  (1),  that 
the  list  should  be  subject  to  revision  by  the  county  Judge  “at 
the  instance  of  any  voter  or  person  entitled  to  be  a voter  in  the 
municipality  for  which  the  list  is  made,  or  in  the  electoral  district 
in  which  the  municipality  is  situate,77  and  Form  4 describes  the 
complainant  as  “a  voter  or  person  entitled  to  be  a voter  in  the 
said  municipality  (or  for  the  electoral  district  in  which  the  said 
municipality  is  situated).77 

In  Truax  v.  Dixon  (1889),  17  O.R.  366,  Armour,  C.J.,  referring 
to  many  decisions  on  the.  subject  of  the  effect  to  be  given  to  forms 
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or  schedules  given  by  an  Act  of  Parliament,  said:  “Whether  forms 
given  in  the  schedule  to  an  Act  of  Parliament  or  in  the  Act  itself 
‘are  made  to  suit  rather  the  generality  of  cases  than  all  cases/  or 
‘are  inserted  merely  as  examples,  and  are  only  to  be  implicitly 
followed  so  far  as  the  circumstances  of  each  case  may  admit/  and 
whether  they  may  or  may  not  .be  followed,  and,  if  followed,  may 
safely  be  followed,  must  always  be  a question  of  the  proper  con- 
struction to  be  placed  upon  the  Act  of  Parliament.” 

In  the  case  before  us,  it  is  manifest  from  the  language  of  the 
enacting  clause  that  the  Legislature  has  deliberately  changed  the 
law  as  it  stood  in  the  former  Act,  and  has  restricted  the  class  of 
persons  who  may  be  appellants  in  respect  of  the  voters’  list  of  a 
municipality  to  those  who  are  or  are  entitled  to  be  on  that  list. 
A slip  has  inadvertently  occurred,  such  as  Lord  Campbell  referred 
to  in  Reg.  v.  Epsom  (1855),  4 E.  & B.  1003,  in  fitting  the  form  to 
the  new  section,  and  the  old  form  in  substance  has  been  allowed 
to  remain  without  making  the  necessary  change,  with  the  result 
that  there  is  a contradiction  between  the  enacting  clause  and  the 
form.  In  Re  Baines  (1840),  1 Cr.  & Ph.  31,  Lord  Cottenham 
said:  “If  the  enactment  and  the  form  cannot  be  made  to  corres- 
pond, the  latter  must  yield  to  the  former.”  In  Dean  v.  Green 
(1882),  8 Prob.  Div.  79,  Lord  Penzance  refused  to  allow  the  opera- 
tion of  the  enacting  clause  to  be  restrained  by  the  words  of  the 
form,  and  conversely,  in  Laird  & Sons  v.  The  Clyde  Navigation 
Trustees  (1879),  6 Rettie  756,  the  Court  refused  to  enlarge  the 
words  of  the  clause  by  applying  the  language  of  the  schedule. 

In  Reg.  v.  Lake  (1877),  7 P.R.  215,  230,  it  was  held  by  Wilson, 
C.J.,  that  the  form  of  conviction  given  in  a schedule  purporting 
to  impose  a penalty  of  three  months’  imprisonment  with  hard 
labour  did  not  warrant  the  imposition  of  hard  labour  in  addition 
to  imprisonment  where  the  section  of  the  Act  providing  for  the 
punishment  declared  that  the  offender  should  be  liable  to  im- 
prisonment for  three  months,  saying  nothing  about  hard  labour, 
though  the  Act  which  provided  the  forms  declared  that  forms  in 
the  schedule  should  be  sufficient  for  the  cases  thereby  respectively 
provided  for. 

Here  the  words  of  the  form,  so  far  as  they  describe  the  status 
of  the  appellant,  are  merely  descriptive,  and  the  form  must  be 
regarded  as  illustrative  or  exemp’ary  only  of  what  it  should  con- 
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tain  by  way  of  information  to  the  clerk  and  person  appealed  against, 
particularly  as  its  use  is  by  the  4th  section  permissive.  It  is  in- 
tended that  it  shall  shew,  among  other  things,  the  status  of  the 
appellant,  and  for  the  express  enactment  or  declaration  defining 
who  may  be  appellants  we  must  go  to  the  section  itself,  rejecting 
the  inconsistent  description  which  is  given  in  the  form. 

Our  answer  to  the  question  submitted  must,  therefore,  be  that 
the  person  mentioned  in  the  case  is  not  entitled  to  be  an  appellant 
against  persons  entered  on  the  voters’  list  for  the  township  of 
South  F redericksburgh . 
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Moss,  C.J.O.,  Garrow,  J.A.,  and  Anglin,  J.,  concurred. 


Meredith,  J.A.: — The  Act  in  question — the  Ontario  Voters’ 
Lists  Act,  7 Edw.  VII.  ch.  4 (O.) — expressly  repealed  “The  Ontario 
Voters’  Lists  Act,”  R.S.O.  1897,  ch.  7,  and  all  amendments  of  it, 
and  was  not  a mere  consolidation  of  the  earlier  enactment  and  its 
amendments,  but  was  also  a reconstruction  of  them,  effecting 
many  changes  in  their  form  at  least. 

By  sec.  13  of  the  earlier  enactment  a right  of  appeal  such  as 
that  in  question  was  conferred  upon  “any  voter,  or  person  en- 
titled to  be  a voter,  in  the  municipality  for  which  the  list  is  made, 
or  in  the  electoral  district  in  which  the  municipality  is  situate. 

. . Forms  of  notice  of  the  appeal  or  complaint  were  given 

in  a schedule  of  forms  appended.  In  two  of  them  the  appellant 
or  complainant  was  described  as  “a  voter  (or  a person  entitled 
to  be  a voter)  in  the  said  municipality  (or  for  the  electoral  district 
in  which  the  said  municipality  is  situated)”  but  in  the  third,  which 
was  the  one  applicable  to  such  a case  as  this,  the  person  was  described 
as  such  a voter  or  person  entitled  to  be  a voter  “for  the  electoral 
district  in  which  the  said  municipality  is  situated,”  omitting  the 
words  “in  the  municipality  for  which  the  list  is  made.”  As  the 
greater  included  the  lesser,  I can  account  for  the  two  descriptions 
only  on  the  supposition  that  a voter  or  person  entitled  to  be  a 
voter  in  the  local  municipality  only  was  not  intended  to  be  given 
the  right  to  complain  in  respect  of  those  who  would  be  voters  in 
provincial  elections  only,  and  vice  versd.  The  forms  were  referred 
to  in  the  enactment  in  parenthesis  thus — reading  from  sec.  17, 
the  one  which  was  applicable  to  such  a case  as  this — “ A voter  . . . 
making  a complaint  . . . shall  . . give  to  the  clerk  . . . 
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notice  in  writing  (Form  6)  of  his  complaint  . . .”  And  sec.  4 

of  the  enactment  provided  that:  “In  carrying  into  effect  the  pro- 
visions of  this  Act,  the  forms  set  forth  in  the  schedule  hereto  may 
be  used,  and  the  same  or  forms  to  the  like  effect  shall  be  deemed 
sufficient  for  the  purposes  mentioned  in  the  said  schedule.” 

By  the  later  enactment,  which  was  substituted  for  the  earlier 
one  and  its  amendments,  and  which  now  alone  prevails,  it  is  pro- 
vided, in  sec.  14,  that  the  list  shall  be  subject  to  revision  by  the 
Judge  at  the  instance  of  any  voter  who  complains  in  respect  of  the 
matters  therein  mentioned.  In  the  statute  books  which  have 
been  printed  and  distributed  the  word  “order”  has  been  used  for 
the  word  “voter,”  but  upon  an  examination  of  the  Act  itself  I 
find  that  to  be  a mere  printer’s  error — the  word  “voter,”  not 
“order,”  is  in  the  Act.  Under  the  interpretation  of  the  word 
“voter”  contained  in  sec.  2 of  the  Act,  this  section  might  well 
be  construed  as  giving  a right  of  appeal  to  any  person  entitled 
to  be  a voter  in  the  electoral  district  in  respect  of  voters-  at  pro- 
vincial elections,  and  to  any  person  entitled  to  be  a voter  in  the 
municipality  in  respect  of  voters  at  municipal  elections.  But  the 
next  following  section  very  plainly  curtails  any  such  right  in  respect 
of  appeals  such  as  those  in  question.  It  is  a reconstruction  of 
sec.  13  of  the  earlier  enactment,  from  which  I have  quoted, 
to  the  extent  of  its  first  sub-section,  and  substantially  re- 
enacts that  section,  omitting  the  words  “or  in  the  electoral  dis- 
trict in  which  the  municipality  is  situate”  ; so  that,  apart  from 
any  question  respecting  the  form  given  in  the  Act,  the  right  of 
appeal  in  such  cases  as  that  in  question  is  limited  to  a “ voter  whose 
name  is  entered  on  or  who  is  entitled  to  have  his  name  entered  on 
the  list  for  the  municipality.”  But  the  form  is  referred  to  and  is 
contained  in  the  schedule  to  the  Act,  in  both  respects  in  just  the 
same  manner  as  in  the  earlier  enactment,  and  describes  the  appel- 
lant or  complainant  as  “a  voter  (or  person  entitled  to  be  entered 
on  the  voters’  list)  for  the  electoral  district  of  , in  which 

the  said  municipality  is  situated.”  This  form  is  word  for  word 
the  same  as  the  corresponding  one  in  the  earlier  enactment,  and 
has  been  so  blindly  followed  that  the  reference  to  the  section  re- 
ferring to  it,  given  in  parenthesis  at  the  head  of  the  form,  is  left 
as  it  was  “ (sec.  17,  sub-sec.  1),”  although  under  the  later  enact- 
ment the  section  is  15,  not  17.  Can  the  form  thus  referred  to 
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and  given,  in  connection  with  sec.  4 of  the  Act,  which  provides 
that:  “In  carrying  into  effect  the  provisions  of  this  Act,  the  forms 
set  forth  in  the  schedule,  or  forms  to  the  like  effect,  may  be  used,” 
enlarge  the  right  to  appeal  so  as  to  include  a person  not  com- 
prised in  sec.  15,  which  expressly  declares  who  may  appeal  or  com- 
plain? If  the  Act  were  entirely  an  original  one,  the  words  of  that 
section  are  too  plain  to  admit  of  any  doubt  as  to  their  meaning, 
much  too  plain  to  admit  of  their  being  added  to  so  as  to  include 
persons  plainly  excluded,  and  the  Act,  being  not  an  original  one, 
but  a reconstruction  of  the  earlier  one  and  its  amendments,  and 
the  words  required  to  so  enlarge  its  effect  having  been  in  the  earlier 
enactment,  and  being  entirely  omitted  in  the  later  one,  I can  find 
no  sort  of  excuse  for  any  attempt  to  so  enlarge  its  effect;  and  that 
conclusion  is  strengthened  by  the  fact  that  the  schedule  of  the 
earlier  Act  seems  to  have  been  adopted  just  as  it  was,  without 
regard  to  any  inherent  inaccuracy  or  to  any  inapplicability  owing 
to  the  changes  made  in  the  reconstruction  and  re-enactment.  It 
is  quite  immaterial  whether  the  all-important  words  were  omitted 
designedly  or  unintentionally;  the  Act  as  it  was  actually  passed 
can  alone  be  given  effect  to. 

I may  add  that  an  examination  of  the  Act  itself  shews  that 
the  omission  of  the  words  was  not  another  mere  printer's  error  in 
printing  the  statute  book.  The  words  are  not  in  the  original  Act. 

The  question  asked  in  the  stated  case  should,  therefore,  be 
answered  in  the  negative. 
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[MABEE,  J.] 

The  King  v.  The  American  Gasoline  Fishing  Boat. 

Ship — Action  in  Rem — Foreign  Fishing  Boat — Illegal  Fishing — Customs  and 
Fisheries  Protection  Act — Jurisdiction  of  High  Court. 

Section  18  of  the  Customs  and  Fisheries  Protection  Act,  R.  S.  C.  1906,  ch.  47, 
provides  that  every  forfeiture  under  the  Act  may  be  enforced  “in  any 
superior  court  in  the  Province  in  which  the  cause  of  prosecution  arose.” 

A writ  of  summons  was  issued  against  a boat,  and  service  of  the  writ  effected 
“by  posting  the  same  up  on  the  defendant.” 

On  a motion  being  made  for  judgment  in  default  of  defence: — 

Held,  that  as  there  are  no  provisions  in  the  High  Court  of  Justice  for  pro- 
ceedings in  rem,  any  declaration  of  forfeiture  or  judgment  for  the  sale*  of 
the  boat  would  be  a nullity,  and  no  order  could  therefore  be  made. 

This  was  a motion  for  judgment  in  default  of  defence.  The 
facts  are  fully  stated  in  the  judgment. 

The  motion  was  heard  in  the  Weekly  Court,  before  Mabee,  J., 
on  the  9th  day  of  January,  1908. 

W . J.  Tremeear,  for  the  Attorney-General  of  Canada. 

January  13.  Mabee,  J.:— This  is  a motion  for  judgment  in 
default  of  defence. 

The  statement  of  claim  alleges  that  on  November  19th,  1907, 
Captain  Dunn,  of  the  Dominion  cruiser  “Vigilant/’  seized  and 
brought  into  Port  Stanley  an  American  gasoline  fishing  boat, 
owned  in  the  State  of  Ohio;  that  this  boat  was  taken  in  Canadian 
waters,  fishing,  and  preparing  to  fish,  and  those  on  board  were 
throwing  fish  overboard  when  brought  to  by  a shot  from  the  “Vigi- 
lant” ; that  the  boat  had  no  license,  and  was  fishing  contrary  to 
law;  and  that  the  Attorney-General,  in  the  name  of  His  Majesty 
the  King,  claims  the  condemnation  of  the  boat,  and  that  she  be 
sold  for  violation  of  R.S.C.  1906,  ch.  47,  and  costs  also  are  claimed. 

Turning  to  ch.  47,  the  Customs  and  Fisheries  Protection  Act, 
sec.  10  provides  for  the  forfeiture  of  foreign  ships  fishing  without 
license  upon  the  inland  waters  of  Canada,  and  the  facts  alleged 
in  the  statement  of  claim  are  sufficient  to  bring  the  case  within 
the  Act. 

Section  18  provides  that  every  forfeiture  under  the  Act  may 
be  enforced  in  the  Exchequer  Court  of  Canada  on  its  Admiralty 
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side,  or  “in  any  superior  court  in  the  Province  within  which  the 
cause  of  prosecution  arose.”  Relying  upon  this  last  provision, 
the  writ  is  issued  out  of  the  High  Court,  and  a nameless  boat  is 
made  the  defendant.  The  affidavit  of  service  of  the  writ  states 
that  “ . . . did  serve  the  above-named  defendant  . . . by  posting 
the  same  up  on  the  defendant  . . ” Of  course,  no  appearance 

was  filed,  and  then  a notice  of  motion  for  judgment  was  posted 
upon  the  boat,  a certificate  of  state  of  cause  obtained,  and  the 
Court  is  now  asked  to  enforce  the  forfeiture,  and  order  the  boat 
to  be  sold. 

There  may  be  superior  courts  in  some  of  the  Provinces  to  which 
sec.  18  might  be  made  applicable,  but  I am  quite  sure  the  High 
Court  of  Justice  for  Ontario  is  not  such  a court.  There  are  no 
provisions  in  this  Court  for  proceedings  in  rem,  or  for  the  issue  of 
a writ  of  summons  against  a boat,  and  any  declaration  of  forfeiture 
or  judgment  for  the  sae  of  this  boat  would  be  a nullity.  It  might 
be  that  if  the  proper  form  of  writ  had  been  issued  against  the 
owner  of  the  boat,  or  those  found  on  board  at  the  time  of  seizure, 
the  action  might  proceed  to  judgment,  and  the  provisions  of  ch.  47 
applied,  but  it  is  impossible  to  import  into  our  High  Court  pro- 
cedure the  practice  and  procedure  of  the  Admiralty  side  of  the 
Exchequer  Court  for  the  purpose  of  this  attempted  proceeding. 

I presume  there  is  ample  remedy  in  the  Admiralty  Court ; there 
certainly  is  none  in  the  High  Court;  and  no  title  whatever  could 
be  made  to  this  boat  by  any  direction  for  sale  or  sale  had  there- 
under in  this  proceeding.  No  order  can  be  made. 
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[BOYD,  C.] 

Chambers  y.  Winchester. 


Municipal  Corporations — Commission  to  Investigate  Misconduct  of  Municipal 
Officer — Powers  of  Commissioner — Collecting  Evidence — Hearing  in  Camera 
—3  Edw.  YII.  ch.  19,  sec.  324  (O.). 

A commissioner  appointed  by  resolution  of  the  council  of  a municipality, 
under  sec.  324  of  the  Municipal  Act,  3 Edw.  VII.  ch.  19  (O.),  to  investigate 
alleged  charges  of  breach  of  trust  or  misconduct  on  the  part  of  a municipal 
official,  has  the  absolute  power  of  regulating  the  proceedings  of  his  own 
tribunal  so  long  as  he  keeps  within  his  jurisdiction.  He  is  not  to  be  under 
the  supervision  of  any  court  as  to  his  manner  of  getting  at  such  legal  and 
permissible  evidence  as  he  may  deem  requisite  for  a full  investigation.  It 
is  within  his  powers,  though  it  may  not  be  discreet,  to  confer  with  possible 
witnesses  with  a bond  fide  view  of  ascertaining  what  they  know,  and  whether 
it  will  be  worth  while  to  have  them  subpoenaed.  So  long  as  ex  parte  affi- 
davits are  not  procured  from  such  persons,  he  may  take  such  steps  as  are 
permissible  in  the  case  of  solicitors  preparing  for  trial. 

Such  a commissioner  is  not  pro  hac  vice  a judicial  person — he  decides  nothing 
affecting  the  legal  rights  of  the  plaintiff,  and  is  not  within  the  ambit  of 
judicial,  quasi-judicial  or  administrative  officers  who  become  disqualified 
by  interest  or  bias. 

Semble,  that  even  in  a plain  case  of  unfair  dealing  on  the  part  of  such  a com- 
missioner, the  application  for  redress  should  be  directed  not  to  this  court, 
but  to  the  appointing  power,  namely,  the  municipal  council. 

In  an  inquiry  into  matters  of  public  interest  where  misconduct  is  alleged, 
it  is  expedient  to  have  the  investigation  conducted  as  in  open  court,  unless 
in  cases  where  the  declarations  are  of  a nature  unfit  for  publication.  In  no 
■ case  should  evidence  be  taken  behind  the  back  of  the  person  chiefly  in- 
terested. 

This  was  a motion  by  the  plaintiff  for  an  interim  injunction 
to  restrain  the  defendant,  the  Judge  of  the  county  court  of  the 
county  of  York,  as  persona  designata,  from  investigating  certain 
charges  against  the  plaintiff  as  Park  Commissioner  for  the  city 
of  Toronto,  and  for  removal  of  the  defendant  from  the  conduct 
of  the  investigation  as  commissioner,  and  for  the  appointment 
by  the  Court  of  an  unbiassed  and  impartial  commissioner  in  place 
■of  the  defendant,  on  the  ground  that  the  defendant  could  not  now 
make  an  investigation  in  a judicial  spirit,  as  required  by  the  statute, 
for  reasons  sufficiently  appearing  from  the  judgment. 

The  motion  was  argued  before  Boyd,  C.,  in  Weekly  Court, 
•on  November  25th,  1907. 


T.  C.  Robinette,  and  W.  W.  Vickers,  for  the  plaintiff,  re- 
ferred to  Kerr  on  Injunctions,  3rd  ed.,  pp.  14,  32;  The  Evidence 
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Act,  R.S.O.  1897,  ch.  73,  sec.  5,  9;  The  Act  respecting  Inquiries 
concerning  Public  Matters,  ib.  ch.  19,  sec.  2;  Consolidated  Muni- 
cipal Act,  3 Edw.  VII.  ch.  19,  sec.  324. 

J.  S.  Fullerton , K.C.,  and  W.  E.  Raney , for  the  defendant. 

November  26th.  Boyd,  C.: — A resolution  has  been  passed  by 
the  city,  under  sec.  324  of  the  Municipal  Act,  3 Edw.  VII.  ch.  19  (O.), 
requesting  the  Judge  of  the  county  court  to  investigate  certain 
alleged  charges  of  breach  of  trust  or  misconduct  on  the  part  of 
the  city  commissioner  of  parks.  The  Judge  has  entered  upon 
the  inquiry,  and  is,  by  virtue  of  the  said  section,  clothed  with  all 
the  powers  which  are  conferred  upon  a statutory  commissioner 
under  the  Ontario  statute  providing  for  inquiries  into  public  matters : 
R.S.O.  1897,  ch.  19.  Among  other  things,  he  has  the  power  of 
summoning  before  him  any  party  or  witness,  taking  evidence  upon 
oath,  and  calling  for  the  production  of  such  documents  and  things 
as  he  may  deem  requisite  to  the  full  investigation  of  the  matters 
of  inquiry.  In  these  regards  he  exercises  the  same  power  as  is 
vested  in  any  Court:  sec.  2 as  amended  by  4 Edw.  VII.  ch.  10, 
sec.  7 (0).  An  injunction  is  now  asked  based  upon  a writ  issued 
in  the  High  Court  to  restrain  the  county  Judge,  as  such  commis- 
sioner, from  proceeding  with  the  inquiry  in  a private  manner 
with  closed  doors,  as  in  camera,  and  from  proceeding  first  to  examine 
the  said  parks  commissioner*  who  is  the  plaintiff  in  this  action, 
and  is  a party  to  the  inquiry.  An  opinion  being  expressed  by 
Meredith,  C.J.,  at  an  earlier  stage  of  this  action,  that  the  proceed- 
ings should  be  conducted  in  public,  I understand  that  the  county 
Judge  has  expressed  his  willingness  to  conform  himself  to  that 
method  of  procedure,  so  that  nothing  more  needs  to  be  said  on  that 
branch  of  the  motion,  except  that  I quite  agree  that  in  matters 
of  public  interest,  such  as  this,  where  misconduct  is  alleged,  it  is 
expedient  to  have  the  inquiry  conducted  as  in  open  court.  The 
procedure  of  the  Court  is  impliedly  recognized  as  the  normal  method 
of  examining  the  witnesses  and  parties,  though  I do  not  say  but 
that  in  exceptional  cases  the  commissioner  will  exercise  a wise  dis- 
cretion in  excluding  witnesses  (while  one  is  being  examined),  or  in 
excluding  the  general  public  where  the  disclosures  are  of  a nature 
unfit  for  publication;  but  evidence  should  not  be  taken  behind  the 
back  of  the  person  chiefly  interested.  The  general  rule  as  to 
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the  ordering  of  business  is  that  the  commissioner  has  the  abso- 
lute power  of  regulating  the  proceedings  of  his  own  tribunal,  so 
long  as  he  keeps  within  his  jurisdiction:  Todd’s  Parliamentary 
Government,  2nd  ed.,  vol.  2,  p.  445. 

That ' consideration  as  to  the  wide  discretionary  power  of  the 
commissioner  suffices  to  answer  the  objection  now  raised  that  the 
party  whose  conduct  as  a public  officer  is  under  investigation 
should  not  be  first  called.  That  is  a matter  entirely  for  the  com- 
missioner who  will  rule  upon  the  questions  and  direct  the  course 
and  scope  of  the  examination.  He  is  not  to  be  under  the  super- 
vision of  any  Court  as  to  his  manner  of  getting  at  such  legal  and 
permissible  evidence  as  he  may  deem  requisite  for  a full  investiga- 
tion. He  is  appointed  for  that  purpose,  and  I know  of  no  authority, 
nor  was  any  cited,  to  restrain  him  from  discharging  that  duty 
within  the  bounds  of  his  commission. 

The  authorities  are  the  other  way:  the  last  is  Lane  v.  City  of 
Toronto  (1904),  7 O.L.R.  423,  where  Britton,  J.,  refused  to  inter- 
fere by  injunction  with  the  conduct  of  an  inquiry  such  as  this  in 
regard  to  the  admission  or  rejection  of  evidence  or  the  examina- 
tion of  witnesses.  To  the  same  effect  is  In  re  Godson  and  City  of 
Toronto  (1888-90),  16  A.R.  452,  which  was  affirmed  by  the  Supreme 
Court,  18  S.C.R.  36,  where  the  Court  was  asked  to  intervene  by 
way  of  prohibition,  but  the  reasoning  of  the  Court  (particularly  in 
the  judgment  of  Hagarty,  C.J.)  applies  with  equal  force  to  relief 
by  way  of  injunction. 

Lastly,  the  Court  is  asked  to  remove  the  county  Judge,  and 
appoint  an  “unbiassed,  impartial  commissioner,”  as  the  Judge 
(now  made  defendant)  cannot  now  make  the  investigation  “in  a 
judicial  spirit.”  The  status  of  the  county  Judge  in  the  discharge 
of  these  functions  is  defined  in  the  Godson  case.  His  duties  are 
to  take  evidence  and  to  return  the  evidence,  with  a report  of  the 
result  of  his  inquiries,  to  the  council  by  whose  action  he  was  ap- 
pointed. His  report  may  supply  information  and  material  upon 
which  the  council  may  decide  to  take  action,  but  any  such  action 
is  wholly  within  their  discretion.  He  has  no  power  to  pronounce 
judgment  imposing  liability  on  anybody;  he  merely  makes  pre- 
liminary inquiries,  gathering  together  and  presenting  in  compact 
form  such  information  as  will  enable  the  council  to  deal  with  the 
whole  matter  as  they  shall  be  advised.  All  he  has  to  do,  as  the 
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outcome  of  his  commission,  is  to  report  to  the  council  the  result 
of  the  inquiry  and  the  evidence  taken  thereon.  It  is  the  evidence 
taken  which  governs,  and  that  speaks  for  itself.  The  commissioner 
tries  nothing  and  decides  nothing.  He  is  not  a judicial  officer. 

The  affidavit  of  the  plaintiff  complains  of  the  commissioner 
having  asked  for  complaints  to  be  sent  and  having  received  letters 
relating  to  the  parks  department,  and  makes  suggestions  of  im- 
proper motives  and  prejudiced  action  on  the  part  of  the  com- 
missioner. Mere  suspicion  of  bias  and  inference,  or  conjecture 
that  wrong  will  be  done  in  the  result  of  the  investigation,  is  the 
utmost  that  can  be  drawn  from  the  affidavit. 

Now,  regard  what  the  commissioner  may  do  in  entering  upon 
this  and  like  investigations  without  being  blameworthy  in  any 
culpable  sense.  It  is  not  beyond  the  competence  of  the  com- 
missioner himself  to  initiate  proceedings  to  procure  papers,  books 
and  documents  which  are  likely  to  further  his  investigations; 
nor  is  it  beyond  his  competence  to  invite  communications  to  be 
sent  in  by  persons  who  are  willing  to  assist  in  the  inquiry:  it  is 
also  within  his  powers,  though  it  may  not  be  a discreet  course, 
to  confer  with  possible  witnesses,  with  a bond  fide  view  of  ascer- 
taining what  they  know,  and  whether  it  will  be  worth  while  to 
have  them  duly  subpoenaed.  So  long  as  ex  parte  affidavits  are 
not  procured  from  such  persons,  the  commissioner  may  take  (or 
preferaffiy  direct  to  be  taken)  such  steps  in  the  way  of  collecting 
evidence  as  are  permissible  in  the  case  of  solicitors  preparing  for 
trial.  But,  of  course,  such  communications  do  not  become  evi- 
dence till  the  deponent  speaks  openly  under  the  sanction  of  an 
oath  and  under  liability  to  be  forthwith  cross-examined.  What- 
ever ex  parte  information  has  been  or  may  be  obtained,  I cannot 
suppose  that  the  commissioner  will  act  upon  it  or  return  it  as 
evidence  in  his  report.  Much  less  can  I assume  that  he  is  being 
actuated  by  any  partisan  spirit,  however  zealously  he  may  seek 
to  gain  light  from  every  available  quarter  to  guide  him  in  giving 
permanent  shape  to  all  the  relevant  facts.  I deprecate  the  making 
of  affidavits  impugning  the  integrity  of  an  officer  designated  by 
the  Legislature,  and  accepted  by  the  municipality  as  statutory 
commissioner,  upon  such  slender  grounds  as  are  here  alleged. 
Aspersions  of  this  serious  kind  are  easy  to  frame  upon  “informa- 
tion and  belief,”  but  they  should  not  be  listened  to  for  a moment 
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when  the  function  of  the  commissioner  is  merely  to  collect  and 
report  materials  for  the  subsequent  consideration  or  action  of 
the  city  council.  The  commissioner  is  not  pro  hac  vice  a judicial 
person — he  decides  nothing  affect 'ng  the  legal  rights  of  the  plain- 
tiff, and  he  is  not,  therefore,  within  the  ambit  of  judicial,  quasi- 
judicial, or  administrative  officers,  who  become  disqualified  by 
interest  or  bias:  Regina  v.  London  County  Council,  Re  The  Empire 
Theatre  (1865),  71  L.T.  638. 

Even  were  a plain  case  clearly  established  of  unfair  dealing, 
that  would  not,  in  my  opinion,  suffice  to  attract  the  jurisdiction 
of  this  Court.  By  analogy  to  proceedings  in  the  case  of  a Royal 
Commission  (as  distinguished  from  a statutory),  the  application 
for  redress  where,  for  any  sufficient  reason,  the  commissioner 
becomes  unworthy  of  confidence,  should  be  directed  to  the  ap- 
pointing power,  which,  in  this  instance,  is  the  municipal  council. 
That  body  may,  if  it  pleases  in  a proper  case,  suspend  or  dissolve 
the  resolution  under  which  the  present  commissioner  acts:  see 
Todd,  Parliamentary  Government,  2nd  ed.,  vol.  2,  p.  441. 

I refuse  the  application  for  an  injunction  with  costs.  I have 
a very  strong  opinion  that  the  plaintiff  has  no  locus  standi,  because 
the  Court  is  without  jurisdiction,  but  upon  an  interlocutory  examina- 
tion I do  not  dismiss  the  action. 


A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 
Rex  v.  Boomer. 


Criminal  Law — Liquor  License  Act — Sale  of  Liquor  during  Prohibited  Hours — 

, Conviction  of  Two  Persons  for  Same  Offence — Requisition  for  Medical 

Purposes — Exception  not  Negatived  by  Information — Burden  of  Proof — 

Power  of  Court  to  Amend. 

B.,  a hotel-keeper,  and  O.,  his  bartender,  were  convicted  by  a magistrate  upon 
informations  charging  them  with  the  illegal  sale  of  liquor  during  prohibited 
hours,  both  informations,  however,  referring  to  the  same  sale.  Both  con- 
victions were  quashed  by  the  district  court  Judge  as  being  in  contraven- 
tion of  the  Liquor  License  Act,  sec.  112,  sub-sec.  2,  which  provides  that  in 
such  a case  both  the  accused  parties  shall  not  be  convicted  of  the  same 
offence.  On  appeal  to  the  Divisional  Court: — 

Held , that  as  to  O.  the  Judge’s  order  was  right  on  the  ground  taken  by  him, 
but  as  to  B.,  who  was  convicted  before  O.  was  tried,  the  subsequent  con- 
viction of  O.  could  not  affect  the  validity  of  the  conviction  against  B. 

(2)  As,  however,  the  information  did  not  negative  the  exception  in  sec.  54 
of  the  Act  protecting  sales  to  vendees  holding  requisitions  for  the  purchase 
of  liquor  for  medicinal  purposes,  the  prosecutor  was  bound  to  adduce 
evidence  that  the  sale  was  not  within  that  exception,  and  as  there  was  no 
evidence  before  the  magistrate  on  that  point,  the  order  quashing  B.’s  con- 
viction must  be  upheld. 

(3)  Although  the  magistrate  might  have  amended  the  information  at  the 
trial,  subject  to  sec.  104  of  the  Act,  by  adding  a clause  negativing  the 
exception,  no  such  amendment  could  now  be  made. 

Regina  v.  White  (1871),  21  C.P.  354,  followed. 

Appeal  under  sec.  120  of  the  Liquor  License  Act  (R.S.O., 
1897,  ch.  245)  from  the  order  of  the  district  Judge  of  the  district  of 
Muskoka,  quashing  the  conviction  of  the  defendant  on  a charge 
of  illegally  selling  liquor  during  prohibited  hours.  The  facts  are 
fully  set  forth  in  the  judgment  of  Anglin,  J.,  infra. 

The  appeal  was  heard  on  November  21st,  1907,  before  a Divi- 
sional Court  composed  of  Falconbridge,  C.J.K.B.,  Anglin,  and 
Riddell,  JJ. 

J.  R.  Cartwright,  K.C.,  for  the  Crown. 

James  Haverson,  K.C.,  for  the  defendant. 

November  23.  Anglin,  J.: — This  is  an  appeal  under  sec.  120 
of  the  Liquor  License  Act  (R.S.O.,  ch.  245)  from  the  order  of  the 
district  court  Judge  of  the  district  of  Muskoka,  quashing  a con- 
viction of  the  defendant  upon  an  information  charging  that,  as 
hotelkeeper  of  the  Royal  Muskoka  Hotel,  in  the  township  of  Medora, 
he  did  illegally  sell  or  dispose  of  liquor  between  the  hours  of  seven 
'o’clock  p.m.  on  Saturday,  the  10th  of  August,  1907,  and  six  o’clock 
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on  the  Monday  morning  following,  and  further  charging  that  he 
had  been  previously,  to  wit,  on  the  9th  of  August,  1906,  convicted 
of  a like  offence. 

An  information  was  also  laid  against  one  O’Connor,  a licensed 
bartender  at  the  Royal  Muskoka  Hotel,  charging  him  with  un- 
lawfully selling  or  allowing  liquor  to  be  sold  at  the  said  hotel  be- 
tween the  hours  of  seven  o’clock  p.m.  on  Saturday,  the  10th  of 
September,  1907,  and  six  o’clock  on  the  following  Monday  morning. 

The  date  charged  in  this  latter  information  was  admittedly 
a mistake,  and  was  intended  to  be  the  10th  of  August,  1907.  This 
appears  by  endorsement  made  upon  the  proceedings  by  the  learned 
district  court  Judge. 

It  is  conceded  by  Mr.  Cartwright  that  the  evidence  would  not 
warrant  a contention  that  separate  or  different  sales  of  liquor 
were  referred  to  in  the  two  informations. 

Mr.  Haverson  frankly  accepted  Mr.  Cartwright’s  statement 
that  the  defendant  Boomer  was  first  tried  and  convicted,  and  that 
O’Connor  was  subsequently  tried  and  convicted  by  the  magistrate 
upon  the  same  evidence  which  had  been  taken  against  the  defen- 
dant Boomer.  The  learned  district  court  Judge,  in  these  circum- 
stances, held  that  the  convictions  both  of  the  present  defendant 
and  of  O’Connor  must  be  quashed  as  in  contravention  of  sub-sec.  2 
of  sec.  112  of  the  Liquor  License  Act,  which  permits  the  prosecu- 
tion of  the  occupant  of  the  hotel  ( i.e .,  the  proprietor  or  license- 
holder)  and  the  actual  offender  (i.e.,  the  person  actually  selling) 
separately  or  jointly,  but  provides  that  “both  of  them  shall  not 
be  convicted  of  the  same  offence,  and  the  conviction  of  one  of  them 
shall  be  a bar  to  the  conviction  of  the  other  of  them  therefor.” 

As  to  the  conviction  against  O’Connor,  this  order  was,  un- 
doubtedly, right.  But,  the  defendant  Boomer  having  been  con- 
victed before  O’Connor  was  tried,  the  fact  that  O’Connor  was 
subsequently  tried  and  convicted  cannot  affect  the  validity  of  the 
conviction  already  recorded  against  the  defendant  Boomer.  The 
order  of  the  learned  Judge,  therefore,  could  not  be  sustained  upon 
this  ground. 

Mr.  Haverson,  however,  points  out  that  in  sec.  54  of  the  Liquor 
License  Act  (6  Edw.  VII.  ch.  47,  sec.  13),  prohibiting  sales  of 
liquor  in  licensed  premises  between  seven  p.m.  on  Saturday  and  six 
a.m.  on  the  following  Monday,  sales  to  persons  presenting  a requisi- 
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qualified  medical  practitioner,  or  a justice  of  the  peace,  are  ex-  1907 
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C.P.  354  (a  decision  which  stands  unquestioned),  held  that  a con-  — — 


viction  under  the  corresponding  section  of  32  Yict.  ch.  32,  which 
omitted  to  state  that  the  liquor  had  not  been  supplied  upon  a 
requisition  for  medicinal  purposes,  was  bad,  and  the  conviction 
was  accordingly  quashed.  At  tbA  date  of  that  decision  there  was 
in  force  a provision  corresponding  with  the  present  section  No.  717 
of  the  Criminal  Code,  which  enacts  that  if  the  information  nega- 
tives any  exception  in  the  statute  on  which  the  same  is  founded, 
it  shall  not  be  necessary  for  the  prosecutor  to  prove  such  negative, 
but  the  defendant  may  prove  the  affirmative  thereof  in  his  defence. 

In  the  present  case  the  information  did  not  negative  the  excep- 
tion contained  in  sec.  54.  The  conviction  is  not  before  us,  but 
Mr.  Haverson  contends  that  we  must  assume  that  it  followed  the 
information.  If  the  defect  were  merely  in  the  conviction,  it  could 
probably  be  remedied  under  sec.  15  of  the  Ontario  Statute,  2 
Edw.  VII.  ch.  12,  which  makes  applicable  to  convictions  under 
the  Ontario  Summary  Convictions  Act  all  the  provisions  of  the 
Criminal  Code  of  Canada  as  to  amendment  of  convictions  or  orders 
both  upon  appeal  and  on  their  removal  by  certiorari.  Section  754 
of  the  Criminal  Code  enables  the  Appellate  Court,  on  appeal  from 
a summary  conviction  by  a justice  of  the  peace,  to  dispose  of  the 
charge  or  order  complained  of  on  the  merits  “ notwithstanding 
any  defect  in  the  conviction  or  order.” 

But  the  jurisdiction  conferred  by  this  section  certainly  cannot 
be  exercised  where  the  evidence  before  the  magistrate  fails  to  dis- 
close the  offence  of  which,  by  the  amendment  of  the  conviction, 
it  is  sought  to  declare  the  defendant  guilty. 

In  the  present  case  the  information  did  not  negative  the  excep- 
tion in  sec.  54  of  the  Liquor  License  Act  protecting  sales  to  vendees 
holding  requisitions  for  the  purchase  of  liquor  for  medicinal  pur- 
poses. Therefore,  the  provision  of  the  Criminal  Code  casting  upon 
the  defendant  the  onus  of  proving  affirmatively  that  he  was  within 
this  exception  did  not  apply.  The  burden  wras  upon  the  prosecutor 
to  adduce  evidence  that  the  sale  in  respect  of  which  the  charge  is 
laid  was  not  within  the  exception  of  sec.  54.  There  was  no  evi- 
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dence  whatever  before  the  magistrate  upon  this  point.  If  the 
conviction  follows  the  information,  and  is,  therefore,  on  its  face 
defective,  it  cannot  be  rectified;  if  the  conviction  goes  beyond  the 
information  and  purports  to  negative  the  exception,  there  is  no 
evidence  to  support  it.  In  either  case  the  order  quashing  it  must 
upon  this  ground  be  upheld. 

Although  the  magistrate,  in  the  course  of  proceedings  before 
him,  might,  subject  to  the  provisions  of  sec.  104  of  the  Liquor 
License  Act,  have  amended  the  information  by  adding  a clause 
negativing  the  exception  in  sec.  54,  it  would  be  contrary  to  every 
rule  to  permit  such  an  amendment  to  be  now  made,  the  effect  of 
which  would  be  to  dispense  with  the  necessity  of  the  prosecutor 
proving  what  he  would  otherwise  be  bound  to  prove  in  order  to 
establish  the  offence  charged.  There  is  no  statutory  provision 
authorizing  a course  so  subversive  of  natural  justice. 

The  appeal  must  therefore  be  dismissed. 


Falconbridge,  C.J.,  and  Riddell,  J.,  concurred. 


G.  G. 
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[IN  THE  COURT  OF  APPEAL  ] 

Rex  v.  Edmonstone. 

Criminal  Law — Indictment  for  Robbery  with  Violence  and  Wounding — Finding 
11  Guilty  of  Assault” — Interpretation  of — New  Trial. 

On  the  trial  at  the  general  sessions  of  the  peace  of  an  indictment  charging 
two  prisoners  with  robbery  with  violence  and  wounding,  on  the  jury  bringing 
in  a finding  of  “ guilty  of  assault,”  the  chairman  questioned  the  county 
attorney  as  to  its  meaning,  when  he  replied,  “ assault  as  charged  in  the 
indictment.”  The  chairman  then  asked  the  foreman,  when  he  replied, 
“We  mean  inflicting  the  blow  with  a bottle  as  described,  but  not  guilty  of 
robbery,”  and,  on  being  questioned  as  to  which  prisoner,  replied,  “Both,” 
whereupon  the  chairman  endorsed  the  verdict  on  the  record  as  follows: 
“Guilty  of  assault  as  charged,  but  not  guilty  of  robbery,”  he  so  interpreting 
the  finding: — 

Held,  that  the  verdict  was  not  properly  interpreted  and  acted  upon  by  the 
chairman,  and  was  not  rightly  recorded,  and  a new  trial  was  directed. 

This  was  a case  reserved  under  secs.  1014,  1015  of  the  Criminal 
Code,  R.S.C.  1906,  ch.  146,  by  the  chairman  of  the  general  sessions 
of  the  peace  for  the  county  of  Wentworth  for  the  consideration  of 
the  Court  of  Appeal. 

William  Edmonstone  and  Albert  New  were,  on  the  12th  June, 
1907,  tried  at  the  general  sessions  of  the  peace  for  the  county  of 
Wentworth  on  an  indictment  charging  that  on  the  3rd  day  of  April, 
A.D.  1907,  at  etc.,  with  and  by  means  of  violence  then  and  there 
used  by  them  to  and  against  the  person  of  Thomas  Maizie,  to  prevent 
resistance,  did  unlawfully  and  violently  steal  from  the  person  of  the 
said  Thomas  Maizie  the  sum  of  $20,00,  etc.,  and  that,  at  the 
time  they  robbed  the  said  Thomas  Maizie  as  aforesaid  they  did 
wound  the  said  Thomas  Maizie. 

The  evidence  for  the  Crown  shewed  that  Thomas  Maizie  had  been 
struck  on  the  head  with  an  ale  bottle  by  one  of  the  prisoners,  and 
that  his  head  was  severely  cut,  and  that  he  became  unconscious, 
and  that  the  prisoners  robbed  him. 

On  behalf  of  the  prisoners  evidence  was  given  that  the  blow  was 
struck  by  someone  else  than  the  prisoners.  The  county  attorney 
admitted  that  Maizie  was  drunk  at  the  time. 

No  note  was  given  of  the  learned  chairman’s  charge. 

At  the  conclusion  of  the  evidence  and  when  the  jury  had  re- 
turned into  court,  and  were  asked  if  they  had  agreed  on  their 
verdict,  the  foreman  replied  : “We  find  the  prisoners  guilty  of 
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assault.”  The  learned  chairman,  then,  addressing  the  county 
attorney,  Mr.  Washington,  who  was  the  counsel  for  the  prosecution, 
asked:  “What  does  that  mean,  Mr.  Washington,”  and  the  latter 
replied : “Assault  as  charged  in  the  indictment.”  Then,  addressing  the 
foreman,  the  chairman  said:  “ What  do  you  mean  by  that?”  and  he, 
speaking  for  the  jury,  answered:  “We  mean  inflicting  the  blow 
with  the  bottle  as  described,  but  not  guilty  of  robbery;”  and  on 
being  further  asked  by  the  chairman,  “Which  prisoner?”  he 
answered,  “Both.”  The  chairman  then  endorsed  the  verdict  on 
the  record  as  follows:  “The  jury  find  both  prisoners  guilty  of 
assault  as  charged,  but  not  guilty  of  robbery.”  The  chairman  stated 
in  the  case  that  he  interpreted  the  verdict  and  explanation  to  mean 
that  the  prisoners  were  guilty  of  the  wounding  charged  in  the  indict- 
ment; and  he  sentenced  one  of  the  prisoners  to  thirty  months’  im- 
prisonment in  the  Penitentiary,  and  the  other  to  eighteen  months 
in  the  Central  Prison. 

The  questions  for  the  opinion  of  the  Court  were: 

(1)  Was  the  verdict  of  the  jury  rightly  recorded. 

(2)  Was  it  rightly  interpreted  and  acted  upon  by  the  chair- 
man. 

The  case  was  heard  on  November  21,  1907,  before  Moss,  C.J.O., 
Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

M.  J . O'Reilly , for  the  prisoners.  The  offence  as  charged  in  the 
indictment  was  robbery  with  violence  and  wounding.  The  word 
“assault”  is  not  used.  The  finding  of  assault  meant  “common 
assault,”  and  this  is  how  the  jury  interpreted  it  themselves  when 
asked.  The  county  attorney  had  no  authority  to  interpret  it  by 
adding  the  words  “as  found  in  the  indictment.”  If  there  were  any 
doubt  about  it  the  case  should  have  been  recommitted  to  the  jury 
with  a proper  charge  as  to  what  their  finding  might  be.  The  finding 
was  improperly  interpreted  and  improperly  recorded.  The  punish- 
ment inflicted  was  in  excess  of  that  allowable  for  common  assault. 
The  prisoners  are  entitled  to  have  the  conviction  quashed,  and  to 
be  discharged:  Hix  v.  The  People  (1895),  157  111.  382;  Encycl.  of 
Law,  vol.  1,  p.  212;  Tancred  v.  Christy  (1843),  12  M.  & W.  316; 
Regina  v.  Hagan  (1832),  8 C.  & P.  167;  Regina  v.  Ellis  (1838), 
8 C.  & P.  654;  Regina  v.  Nicholls  (1840),  9 C.  & P.  267;  Regina 
v.  Reid  (1851),  2 Den.  C.  C.  88;  Regina  v.  Taylor  (1869),  38 
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L.J.N.S.M.C.  106;  Regina  v.  Yeadon  (1895),  31  L.J.N.S.M.C.  70; 
Taschereau’s  Criminal  Code,  821. 

J.  R.  Cartwright,  K.C.,  for  the  Crown.  The  finding  is  for  an 
aggravated  defence  under  the  indictment.  It  is  immaterial  what 
the  county  attorney  said,  for  the  chairman  expressly  asked  the  jury 
as  to  the  meaning  of  their  finding,  and  they  answered,  “ inflicting 
the  blow  with  the  bottle.”  This  can  have  no  other  meaning  than 
wounding  as  charged  in  the  indictment,  and  this  would  be  justified 
under  sec.  296  of  the  Code;  or  it  can  be  treated  as  an  assault  oc- 
casioning actual  bodily  harm,  under  sec.  446.  The  learned  chair- 
man therefore  properly  interpreted  the  finding  and  so  recorded  it. 
The  offence  being  of  a serious  character,  it  justified  the  punishment 
inflicted.  Even  if  the  finding  was  improperly  interpreted  and  re- 
corded, the  proper  remedy  is  a new  trial. 

O’Reilly,  in  reply.  If  the  Court  should  decide  to  grant  a new 
trial  they  should  not  again  be  tried  on  the  charge  of  robbery,  for 
the  jury  have  found  in  their  favour  in  this  respect. 
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December  13.  Osler,  J.A.  The  prisoners  were  charged  in  the 
indictment  with  robbery  with  violence  and  wounding.  There  was 
evidence  that  the  complainant  was  struck  on  the  head  by  the 
prisoner  Edmonstone,  and  severely  wounded.  [The  learned  Judge, 
then  referred  to  what  took  p^ace  at  the  trial,  and  proceeded] : — Section 
951  of  the  Criminal  Code,  1906,  enacts  that  every  count  shall  be 
deemed  divisible,  and  if  the  commission  of  the  offence  charged,  as 
described  in  the  enactment  creating  the  offence,  or  as  charged  in  the 
count,  includes  the  commission  of  any  other  offence,  the  person 
accused  may  be  convicted  of  any  offence  so  included  which  is 
proved,  although  the  whole  offence  charged  is  not  proved. 

This  was  sec.  713  of  the  Criminal  Code  of  1892,  of  which 
Taschereau,  J.,  in  his  annotated  edition,  page  819,  observes  that 
it  is  an  extension  of  section  191  of  the  R.S.C.  (1886),  ch.  174,  under 
which,  upon  the  trial  of  any  person  for  any  felony  whatever,  if  the 
crime  charged  included  an  assault  against  the  person,  though  not 
charged  in  terms,  the  jury  might  acquit  of  the  felony  and  find  a ver- 
dict of  guilty  of  assault  against  the  person  indicted.  Under  corre- 
sponding Imperial  legislation  it  was  held  that  upon  an  indictment 
for  aggravated  robbery — i.e.,  robbery  accompanied  with  violence, 
as  in  the  case  mentioned  in  sec.  446  of  the  Code — the  person  charged, 
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though  acquitted  of  the  robbery,  might  be  convicted  of  a common 
assault,  though  not  of  an  assault  constituting  a substantive  felony: 
Regina  v.  Birch  (1846),  1 Den.  C.C.  185;  Regina  v.  Reid,  2 Den. 
C.C.  88;  and  see  Regina  v.  Smith  (1874),  34  U.C.R.  552,  560,  per 
Wilson,  J. 

Under  the  section,  as  it  now  stands,  there  is  nothing  that  I can  see 
to  prevent  the  jury,  if  they  acquit  of  the  robbery,  from  finding  on  such 
an  indictment  as  we  have  before  us,  a verdict  of  common  assault  under 
sec.  291  of  the  Code,  or  of  unlawful  wounding  or  inflicting  grievous 
bodily  harm  under  sec.  274,  for  the  prisoners  are  charged  not  only  with 
an  assault  simpliciter  in  connection  with  the  robbery  “by  means 
of  violence  then  and  there  used  b}^  them  against  the  person  of 
the  said  T.  M.,”  but  the  indictment  concludes  with  the  words: 
“and  that  at  the  time  they  so  robbed  the  said  T.  M.  as  aforesaid 
they  did  wound  the  said  T.  M.”  / 


I am  not  satisfied  that  a verdict  of  assault  occasioning  actual 
bodily  harm,  under  sec.  295,  could  have  been  found  upon  this 
indictment.  The  statutory  offence  charged — robbery — does  not 
include  it,  nor  is  it  technically  charged  in  the  count  as  the  offence 
of  wounding  is. 


The  commission  of  the  offence  charged  includes,  as  charged, 
the  commission  of  the  other  two  offences  I have  mentioned,  either 
of  which  the  jury  might  have  found  by  their  verdict. 


If  they  had  simply  found  the  prisoners  guilty  of  assault,  which 
was  their  verdict  as  they  first  announced  it,  that  would,  in  my 
opinion,  have  been  a good  verdict  of  common  assault — the  minor 
offence,  and  the  least  and  lowest  of  that  nature  for  which  they  could 
have  been  convicted,  and  in  favour  of  supporting  the  verdict,  as 
well  as  in  favour  of  the  accused,  it  must  have  been  so  interpreted, 
unreasonable  as  such  a verdict  would  upon  the  evidence  appear 
to  have  been. 

The  verdict  actually  recorded,  however,  “Guilty  of  assault  as 
charged,”  introduces  an  element  of  uncertainty,  as  we  are  obliged 
to  look  at  the  indictment  to  discover  what  is  meant.  The  jury 
may  have  meant  to  find  a common  assault  or  they  may  have  meant 
an  unlawful  wounding,  for,  looking  at  the  indictment,  “assault  as 
charged,”  though  not  the  appropriate  technical  language  for 
describing  the  offence,  might  mean  either.  They  should  have 
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been  required  to  find  expressly  one  way  or  the  other — common  C.  A. 

assault  or  unlawful  wounding.  1907 

The  questions  reserved  by  the  learned  chairman  must,  there-  rEx 
fore,  both  be  answered  in  the  negative,  viz.,  that  the  verdict  was  edmonstone 
not  rightly  recorded  and  was  not  rightly  interpreted.  

Osier,  J.A. 

The  result  is  that  there  was  a mis- trial,  and  that  the  conviction 
must  be  quashed,  but  the  case  is  clearly  one  in  which  a new  trial 
should  be  granted  on  the  whole  record,  as  the  assault  cannot  be 
inquired  into  except  as  connected  with  an  alleged  robbery. 

The  prisoners  will  thus  have  an  opportunity  of  being  entirley 
acquitted,  if  they  can  persuade  the  jury  of  their  innocence,  or  of 
being  convicted  of  the  aggravated  robbery,  involving  a possible 
sentence  of  imprisonment  for  life  and  whipping,  or  of  unlawful 
wounding,  which  I rather  infer  from  what  the  foreman  of  the 
jury  said,  when  interrogated  by  the  Judge,  was  what  that  jury 
really  meant  to  find,  and  so  in  the  end  justice  is  likely  to  be  done. 

Meredith,  J.A.  : — It  is,  I feel,  impossible  to  say  that  any 
verdict  was  rendered  in  this  case,  and,  indeed,  impossible  to  say 
with  certainty  that  the  jury  had  ever  agreed  upon  any  definite 
or  sufficient  finding.  The  charge  was  theft  with  violence — in 
other  words,  robbery — and  wounding.  The  announcement  of  the 
foreman  was:  “We  find  the  prisoner  guilty  of  assault.”  An 

appeal  by  the  trial  court  to  the  wrong  quarter  brought  out  the 
answer  of  the  prosecuting  counsel,  that  the  jury  meant  “assault 
as  charged  in  the  indictment;”  an  answer  which  at  best  had  no 
elucidating  effect,  as  the  word  assault  was  not  used  in  the  charge, 
and  as  it  technically  included  an  assault  of  more  than  one  character. 

An  appeal  to  the  proper  quarter  was  more  successful,  the  foreman's 
answer  being:  “We  mean  inflicting  the  blow  with  the  bottle  as 
described,  but  not  guilty  of  robbery.”  This  was  a step  in 
the  right  direction,  but  it  did  not  go  far  enough,  and  should 
have  been  followed  by  further  elucidation,  which  probably  would 
have  led  to  the  jury  reconsidering  the  case  with  a view  to  finding 
definitely  as  to  the  character  of  the  assault,  and  as  to  the  wound- 
ing. But  no  further  step  towards  a full  elucidation  of  the  matter 
was  taken,  and,  instead,  the  verdict  was  recorded  as  one  of  “guilty 
of  assault  as  charged,  but  not  guilty  of  robbery,”  and  thereupon 
the  judgment  of  the  Court  was  pronounced  as  if  the  finding  had 
been  “guilty  of  the  wounding  charged  in  the  indictment.” 
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It  seems  to  me  quite  plain  that  as  the  word  assault  was  not 
used  in  the  charge,  and  that  as,  under  it,  it  was  open  to  the  jury 
to  find  a verdict  of  assault,  and  assault  of  more  than  one  degree 
of  gravity,  without  finding  the  prisoner  guilty  of  wounding  at  all, 
and  that  as  it  is  hardly  likely  that  the  jury  would  have  used  the 
word  assault  if  they  meant  wounding,  the  verdict  recorded  was 
ambiguous,  as  well  as  being  not  that  which  the  jury  pronounced,  but 
only  the  county  Crown  attorney’s  interpretation  of  these  words,  and 
so  was  erroneously  acted  upon  as  a verdict  of  guilty  of  unlawful 
wounding,  which  would  have  been  the  proper  form  to  have  recorded 
it  in,  if  that  had  been  what  the  jury  meant  and  said:  see  sec.  274 
of  the  Criminal  Code. 

It  cannot  be  said  that  it  was,  upon  the  whole  evidence,  impossi- 
ble for  the  jury  to  have  found  the  prisoner  guilty  of  assault,  or 
even  of  “ inflicting  the  blow  with  the  bottle  as  described,”  without 
also  finding  them  guilty  of  the  wounding  : however  improbable 
it  might  be  thought,  it  was  possible  that  the  wound  might  have 
been  inflicted  otherwise  than  by  the  blow  with  the  bottle. 

The  jury  should,  in  my  opinion,  have  been  further  charged  as 
to  the  nature  of  the  several  verdicts  which  they  might  find  under 
the  charge  contained  in  the  indictment,  and  as  to  the  proper  form 
of  their  verdict,  whatever  it  might  be,  and  should  have  been  sent 
back  to  reconsider  the  matter. 

It  should,  therefore,  in  my  opinion,  be  considered  that  there 
has  been  a mistrial,  and  there  should  be  a new  trial;  and  upon 
such  new  trial  the  parties  should  be  in  the  same  position  as  to  it 
as  if  no  trial  had  been  had. 

It  was  contended  that  as  the  jury  plainly  intended  to  acquit 
the  prisoners  of  the  charge  of  theft,  that  charge  should  be  eliminated 
from  the  further  proceedings  in  the  case;  but  that  is  not,  in  my 
opinion,  the  right  of  the  prisoners,  nor  the  proper  way  to  deal 
with  the  matter.  No  verdict  was  rendered  or  recorded.  The 
jury  had  not  concluded  the  matter,  and  until  concluded  might 
have  altered  their  finding  as  they  saw  fit.  If  they  had  been  sent 
back,  as  they  ought  to  have  been,  it  would  have  been  quite  open 
to  them  to  have  eventually  found  the  prisoners  guilty  of  both  the 
robbery  and  wounding  charged,  or  not  guilty  of  either  or  of  any 
other  crime  covered  by  the  indictment. 

Moss,  C.J.O.,  Garrow  and  Maclaren,  JJ.A.,  concurred. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

Stack  v.  Dowd. 

Promissory  Note — Past  Due — Signature  by  Third  Party — Agreement  not  to 

Sue — Release  of  Original  Makers — Insufficient  Consideration — Bills  of 

Exchange  Act. 

Where  a promissory  note  made  by  two  persons  in  favour  of  plaintiff  was, 
after  maturity,  signed  by  defendant  at  plaintiff’s  request,  without  any 
agreement  or  understanding  for  extension  of  time  or  for  forbearance: — 
Held,  following  Ryan  v.  McKerral  (1888),  15  O.R.  460,  that  the  procurement 
by  the  plaintiff  of  the  signature  of  the  defendant  was  not  equivalent  to  an 
agreement  not  to  sue,  and  that  no  change  has  been  made  in  the  law  in  this 
respect  by  the  Bills  of  Exchange  Act. 

(2)  Held,  also,  that  even  if  the  original  makers  were  released  by  the  execution 
of  the  note  by  the  defendant,  such  release  would  not  be  a sufficient  con- 
sideration to  support  the  promise  of  the  defendant,  inasmuch  as  there  was 
no  evidence  of  a desire,  or  request  or  consent  on  her  part  that  the  other 
parties  to  the  note  should  be  released. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Junior  Judge 
of  the  county  of  Wellington,  dismissing  a motion  by  the  plaintiff 
for  a new  trial  of  an  action  which  had  been  decided  at  the  trial 
in  favour  of  the  defendant. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Riddell,  J.: — 

The  facts  are  very  simple.  The  plaintiff  had  had  an  auction 
sale  18th  December,  1903,  at  which  Maurice  Dowd  had  bought 
articles  to  the  amount  of  $163,  for  which  he  gave  a promissory 
note  of  that  date  at  twelve  months,  signed  by  himself  and  one 
James  Stack.  On  the  6th  December,  1904,  the  plaintiff  signed 
with  Maurice  Dowd  a promissory  note  for  $100  at  three  months. 
This  was  for  the  accommodation  of  Maurice  Dowd,  and  she  had 
to  pay  it.  In  April,  1904,  Maurice  Dowd  sold  all  his  stock,  in- 
cluding what  he  had  bought  from  the  plaintiff,  and,  leaving  the 
farm  on  which  he  had  been  residing,  went,  with  his  wife,  the  defen- 
dant, to  Teeswater,  to  keep  hotel,  and  subsequently  he  went  to 
the  North-West. 

On  the  2nd  February,  1905,  the  plaintiff  went  up  to  Teeswater, 
to  see  if  she  could  not  get  the  defendant  to  sign  the  note,  Maurice 
Dowd  having  before  this  time  made  an  assignment  and  being  in 
financial  difficulties.  The  following  is  the  whole  story  of  what 
took  place  as  given  in  the  evidence  of  the  plaintiff: — 
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“ Before  going  up  I had  a note  prepared  for  $263,  which  was 
the  amount  of  both  notes,  and  I asked  Rosanna  Dowd  to  sign  it. 
Rosanna  Dowd  said  that  her  husband  had  no  need  of  the  $100, 
and  she  would  not  be  responsible  for  it,  but  she  said  she  would 
sign  the  $163  note,  and  she  did  so.  I am  sure  that  was  the  2nd 
of  February  I went  there.  She  signed  the  note  on  February  3rd, 
1905.  Maurice  Dowd  had  at  this  time  made  an  assignment  and 
was  in  financial  troubles,  at  least  so  I heard.  Just  as  Rosanna 
Dowd  was  going  to  sign  the  note,  she  was  complaining  that- there 
would  be  so  much  debt  against  the  land,  and  I told  her  that,  as  they 
had  received  full  value,  and  I had  a family  of  nine  young  children, 
I thought  they  were  in  duty  bound  to  either  pay  me  or  give  me 
security  for  the  note.  She  then  signed  the  note  in  my  presence.” 

She  adds  that  she  has  proved  against  the  estate  of  Maurice 
Dowd  upon  both  notes,  i.e.,  the  $163  and  the  $100  notes,  and  has 
received  $4  from  the  assignee  on  account  of  the  $100  note.  This,  it 
seems,  must  have  been  after  the  transaction  in  question,  as  at  that 
time  the  $100  note  was  not  due. 

The  learned  Judge,  in  his  written  memorandum,  further  says 
that  the  plaintiff,  when  at  the  trial  she  was  pressed  by  her  own 
counsel  to  say  that  there  was  an  agreement  or  understanding  for 
an  extension  of  time  or  for  forbearance,  stated  positively  that 
there  was  nothing  said  about  either. 

The  appeal  was  heard  by  a Divisional  Court  composed  of 
Falconbridge,  C.J.K.B.,  Britton  and  Riddell,  JJ.,  on  the 
21st  October,  1907. 

M.  Wilkins,  for  plaintiff. 

C.  Swabey,  for  defendant. 

October  22.  Riddell,  J.  (after  stating  the  facts  as  above): — ■ 
For  the  defendant  it  is  claimed:  (1)  That  she  is  a lunatic,  and 
there  is  no  corroboration  of  the  promise. 

(2)  That  there  was  no  consideration  for  the  promise,  if  one 
were,  in  fact,  made. 

I pass  over  the  first  point,  merely  saying  that  the  Court  could 
not  permit  the  case  to  go  off  upon  that.  The  second  is  the  ground 
upon  which  the  learned  Judge  proceeded,  and,  after  an  examina- 
tion of  the  legislation  and  the  cases,  I think  he  was  right. 
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The  first  argument  addressed  to  us  for  the  plaintiff  is  that  the 
procurement  by  the  plaintiff  of  the  signature  of  the  defendant  to 
the  note  was,  in  effect,  equivalent  to  an  agreement  not  to  sue. 
The  law  is  laid  down  in  Byles  on  Bills,  15th  ed.,  p.  146: 

“ A subsisting  debt  due  from  a third  person  is  a good  considera- 
tion for  a bill  or  note  payable  at  a future  day.’ 1 “ But,”  it  is  added, 

in  a note  on  p.  147,  “if  the  note  be  payable  immediately,  it  is  con- 
ceived that  the  pre-existing  debt  of  a stranger  could  not  be  a con- 
sideration, unless  it  were  taken  in  satisfaction,  or  unless  credit  had 
been  given  to  the  original  debtor  at  the  maker’s  request.”  This 
was  cited  in  Crofts  v.  Beale  (1851),  11  C.B.  172,  87  R.R.  626,  and 
there  apparently  approved. 

This  point  came  before  the  Common  Pleas  Division  in  Ryan  v. 
McKerral  (1888),  15  O.R.  460,  and  it  was  by  that  Division  held  that 
where  after  a note  is,  after  maturity,  signed  by  a third  person 
without  any  consideration  moving  directly  to  such  third  person 
or  any  agreement  to  extend  the  time  of  payment,  such  third  person 
is  not  liable  thereon. 

It  is  true  that  we  are  not  bound  by  this  decision,  but,  after  an 
examination  of  the  cases  and  principles  upon  which  the  decision 
is  founded,  I am  of  opinion  that  it  should  be  followed.  This  im- 
plies a finding  that  the  execution  by  a third  party  of  a past  due 
note  does  not  imply  an  agreement  not  to  sue. 

But  it  is  argued  that  the  statute  has  changed  the  law  as  laid 
down  in  Ryan  v.  McKerral.  I can  find  no  semblance  of  support 
for  such  a contention. 

Then  it  is  said  that  a further  contention  now  to  be  adverted 
to  was  not  raised  in  the  Ryan  case.  It  is  argued  that  by  the  execu- 
tion of  the  note  by  the  defendant,  the  former  makers  were  released, 
and,  therefore,  there  was  consideration  sufficient  to  support  the 
promise.  I adopt  the  law  as  laid  down  in  Falconbridge  on  Banking 
and  Bills  of  Exchange,  p.  583:  “At  common  law  a material  altera- 
tion by  whomsoever  made  (e.g.,  by  a stranger:  Davidson  v.  Cooper 
(1843),  11  M.  & W.,  at  p.  799,  13  M.  & W.  343),  avoided  and  dis- 
charged the  bill,  except  as  against  a party  who  made  or  assented 
to  the  alteration:  Master  v.  Miller  (1793),  4 T.R.  320,  etc.” 

Carrique  v.  Beatty,  in  our  own  Court  of  Appeal  (1897),  24  A.R. 
302,  holds  that  where  a promissory  note,  after  maturity,  is  signed 
by  a third  party  without  the  privity  of  the  original  makers,  the 
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alteration  is  a material  one.  That  decision  has  not  since  been 
questioned,  and  should  be  followed. 

The  statute  R.S.C.  1906,  ch.  119,  sec.  145,  provides  : “ Where 
a bill  or  acceptance  is  materially  altered  without  the  assent  of  all 
parties  liable  on  the  bill,  the  bill  is  voided,  except  as  against  a 
party  who  has  himself  made*  authorized  or  assented  to  the  altera- 
tion and  subsequent  endorsers.” 

Not  to  press  the  point  that  there  is  no  evidence  that  this  altera- 
tion was  not  proved  to  have  been  without  the  assent  of  the  other 
parties  to  the  note,  and,  therefore,  for  all  that  appears,  the  note 
may  still  be  perfectly  good  as  against  them,  and  passing  over  the 
argument  that  the  statute  really  means  that  no  one  who  assents 
to  the  alteration  can  be  heard  to  say  that  his  rights  are  interfered 
with  by  the  alteration,  I shall  say  a word  as  to  the  alleged  con- 
sideration. 

Whatever  definition  of  consideration  be  adopted,  it  seems  clear 
that  anything — I am  using  the  largest  and  most  comprehensive 
term  I know  of — to  be  a consideration  must  be  given,  done  or 
suffered  at  the  request,  expressed  or  implied,  of  the  person  making 
the  promise.  The  Indian  Contract  Act  of  1872  gives  the  following, 
which  I adopt:  “When  at  the  desire  of  the  promisor,  the  promisee 
or  any  other  person  has  done  or  abstained  from  doing,  or  does  or 
abstains  from  doing,  or  promises  to  do  or  abstain  from  doing, 
something,  such  act  or  abstinence  or  promise  is  called  a considera- 
tion for  the  promise.”  And  Bowen,  L.J.,  in  Carlill  v.  Carbolic 
Smoke  Ball  Company,  [1892]  1 Q.B.  256,  at  p.  271,  says:  “Then 
as  to  the  alleged  want  of  consideration,  the  definition  of  ‘con- 
sideration7 given  in  Selwyn’s  Nisi  Prius,  8th  ed.,  p.  47,  which  is 
cited  and  adopted  by  Tindal,  C.J.,  in  the  case  of  Laythoarp  v.  Bryant, 
3 Scott  238,  250,  is  this,  ‘Any  act  of  the  plaintiff  from  which  the 
defendant  derives  a benefit  or  advantage,  or  any  labour,  detriment 
or  inconvenience  sustained  by  the  plaintiff,  provided  such  act  is 
performed  or  such  inconvenience  suffered  by  the  plaintiff  with 
the  consent,  either  express  or  implied,  of  the  defendant.  ” There 
is  a metaphysical  difference  between  “the  desire  of  the  promisor” 
in  the  former  definition  and  “the  consent,  express  or  implied,” 
of  the  latter,  but  in  this  case  at  least  there  is  no  practical  difference. 
There  was  no  desire  on  the  part  of  the  defendant  that  the  other 
parties  to  the  note  should  be  released,  and  had  she  been  asked,  it 
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could  not  be  that  she  would  have  consented  to  the  release  of  the 
joint  makers. 

An  argument  might  be  advanced  that  by  executing  the  note 
as  she  was  asked,  she  by  implication  must  be  taken  to  have  desired  or 
consented  to  the  legal  consequence  of  such  execution.  No  doubt 
for  some  purposes  everyone  is  bound  to  know  the  law,  but  the  law 
is  not  so  absurd  as  to  say  to  a defendant,  “The  law  is  thus — true 
you  did  not  know  that  it  was  so  and  acted  in  that  ignorance — you 
must  be  judged  as  though  you  had  acted  with  a full  knowledge 
of  the  state  of  the  law,  and,  therefore,  all  your  intentions,  desires 
and  consent  must  be  gauged  upon  that  hypothesis,  admittedly 
untrue.’ 7 

Ex  p.  Mercer  (1886),  17  Q.B.D.  290,  is  a valuable  decision  in 
that  sense. 

I can  find  nothing  here  indicating  any  desire  or  request  or  con- 
sent on  the  part  of  the  defendant  that  the  other  parties  to  the  note 
should  be  released,  and  neither  party  imagined  that  such  would 
be  the  result.  Therefore,  while  under  the  rule  in  Currie  v.  Misa 
(1875),  L.R.  10  Ex.  153,  or  under  any  other  definition  of  considera- 
tion, the  release  of  the  makers  might  be  a valid  consideration,  it 
is  not,  under  the  circumstances  of  this  case,  such  as  would  support 
the  promise. 

The  appeal  should  be  dismissed  with  costs. 

Falconbridge,  C.J.,  and  Britton,  J.,  concurred. 
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Cole  v.  Canadian  Fire  Insurance  Company. 

Fire  Insurance — Statutory  Conditions — Arbitration  Act — Motion  to  Stay  Pro- 
ceedings— Application  Too  Late. 


After  issue  had  been  joined  in  this  action  against  the  defendants,  a fire  insur- 
ance company,  on  a policy  containing  the  statutory  condition  as  to  refer- 
ence to  arbitration,  a motion  was  made  on  their  behalf  to  stay  the  action. 
On  the  motion  all  defences  were  withdrawn,  and  it  was  represented  that 
the  whole  matter  in  dispute  was  the  amount  of  the  loss: — 

Held,  that  under  sec.  6 of  the  Arbitration  Act,  R.S.O.  1897,  ch.  62,  the  applica- 
tion, being  made  after  delivery  of  the  statement  of  defence,  was  too  late. 

(2)  This  was  not  a case  within  the  powers  of  the  Court  to  stay  an  action 
under  the  O.J.A.  sec.  57. 

This  was  an  appeal  by  the  plaintiffs  from  the  order  of  Mere- 
dith, C.J.C.P.,  staying  all  proceedings  in  the  action  until  further 
order  of  the  Court. 

The  facts  appear  in  the  judgment  of  Riddell,  J.,  infra. 


On  November  19th,  1907,  the  appeal  was  heard  before  Falcon- 
bridge,  C.J.K.B.,  Anglin  and  Riddell,  JJ. 

G.  C.  Gibbons,  K.C.,  and  C.  A.  Moss,  for  the  appellants. 

W.  H.  Hunter,  for  the  respondents. 

I 

November  22.  Riddell,  J.: — The  plaintiffs  were  insured  by 
the  defendant  company  under  a policy  which,  for  the  purposes  of 
this  motion,  may  be  considered  as  containing  the  statutory  con- 
ditions only.  A fire  took  place  April  IjSth,  1907,  and  it  appears 
that  as  to  a certain  part  of  the  loss  an  appraisement  was  had. 
For  some  reason,  not  of  any  significance  here,  the  insurers  and 
insured  did  not  agree  as  to  the  other  property  destroyed,  and 
proofs  of  loss  were  delivered  the  7th  May.  Some  skirmishing 
took  place  in  respect  of  a proposed  appraisement,  but  no  conclu- 
sion was  reached,  and  upon  the  expiration  of  the  sixty  days  (7th 
July)  a writ  was  issued  and  served.  On  the  26th  July  a formal 
demand  for  arbitration  was  served  by  the  defendants,  but  no 
further  proceedings  were  taken  until  the  service  of  the  statement 
of  claim  on  the  3rd  September.  The  defendants  delivered  a state- 
ment of  defence,  in  which  they  deny  the  damage  by  fire,  the  amount 
of  the  damage,  and  the  proportion  payable  by  the  defendants, 
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deny  the  adjustment  of  the  part  and  proofs  of  claim  of  the  re- 
mainder, as  well  as  the  lapse  of  time  for  payment.  They  then 
plead  specially  the  refusal  of  the  plaintiffs  to  go  on  with  the  ap- 
praisal, the  demand  for  arbitration,  and  the  neglect  of  the  plain- 
tiffs to  appoint  an  arbitrator,  and  conclude  by  saying  that  “they 
have  been  at  all  times  ready  and  willing  to  pay,  and  are  still  ready 
and  willing  to  pay,  according  to  their  policy,  the  true  amount  of 
their  liability  under  the  said  policy,  and  that  it  is  owing  to  the 
conduct  of  the  plaintiffs  in  not  proceeding,  first,  with  the  appraisal 
aforesaid,  and,  in  the  second  place,  in  not  proceeding  with  the 
arbitration  aforesaid,  that  the  said  loss  has  not  been  paid”;  and 
they  “say  that  this  action  should  not  be  proceeded  with  until 
after  the  said  arbitration  has  been  had.” 

Issue  was  joined  the  17th  September,  and  notice  of  trial  given 
for  the  imminent  jury  sittings,  to  be  held  on  the  8th  October,  at 
London. 

A motion  was  made,  on  behalf  of  the  defendants,  on  the  25th 
September,  before  the  Chief  Justice  of  the  Common  Pleas,  to  stay 
the  action;  and  before  that  learned  Judge  all  defences  of  the  in- 
surance company  were  withdrawn,  and  it  was  represented  that 
the  whole  matter  in  dispute  was  the  amount  of  the  loss.  The 
learned  Chief  Justice  made  an  order  staying  all  proceedings  until 
further  order  of  the  Court. 

Upon  the  appeal  before  us  two  grounds  were  relied  upon.  First, 
that  by  the  effect  of  clause  17.  of  the  statutory  conditions  the 
cause  of  action  had  accrued  before  demand  for  arbitration,  and 
the  action  being  properly  brought  should  not  be  stayed.  Upon 
principle  it  is  impossible  to  give  effect  to  such  a contention,  and, 
if  authority  were  needed,  it  is  supplied  by  Hughes  v.  London  Assur- 
ance Co.  (1883),  4 O.R.  293. 

The  other  objection  is  more  formidable,  based,  as  it  is,  on  sec.  6 
of  the  Arbitration  Act,  R.S.O.  1897,  ch.  62.  Insurers  and  insured 
under  a policy  containing  or  subject  to  clause  16  of  the  statutory 
conditions,  have  been  held  to  come  within  the  words  “any  party 
to  a submission”  in  this  section,  and  its  predecessors,  Hughes  v. 
Hand-in-Hand  Insurance  Co.  (1885),  7 O.R.  615,  and  other  similar 
cases. 

The  power  given  the  Court  to  stay  proceedings  under  this 
sec.  6 of  R.S.O.,  ch.  62,  is  upon  an  application  after  appearance 
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and  before  pleading  or  any  other  step  in  the  proceedings.  An 
application  after  delivery  of  statement  of  defence,  as  in  this  case, 
must  be  refused:  West  London,  etc.,  v.  Abbott  (1881),  29  W.R.  584. 
And  the  case  so  much  relied  upon  by  counsel  for  the  defendants, 
upon  examination,  does  not  support  his  contention. 

In  Hughes  v.  Hand-in-Hand  Insurance  Co.  (1883),  3 C.L.T. 
600,  4 C.L.T.  34,  appearance  was  entered  on  the  2nd  Novem- 
ber, 1883,  and  upon  the  same  day  notice  of  motion  was  served, 
returnable  the  5th  November.  It  will  be  seen  that  the  insur- 
ance company  in  that  case  brought  themselves  within  the  pro- 
visions of  what  corresponded  at  that  time  with  what  is  now 
sec.  6 of  the  Arbitration  Act;  and  were  in  a different  position  from 
that  of  the  defendants  here. 

The  fact  that  the  right  to  arbitration  is  given  by  legislation 
does  not  make  that  right,  when  given,  any  higher  than  if  it  had 
been  obtained  by  private  contract,  and  I am  of  opinion  that  the 
application  is  too  late. 

There  is  no  hardship  in  so  holding.  No  claim  can  be  made 
against  the  insurance  company  until  the  lapse  of  sixty  days  from 
the  delivery  of  the  proofs  of  loss.  This  is  surely  ample  time  to 
allow  to  an  insuring  company  to  determine  whether  they  desire 
to  contest  the  amount.  Then,  even  after  the  accruing  of  the 
cause  of  action  and  issue  of  the  writ,  they  have  some  eighteen 
days  before  their  statement  of  defence  is  due.  During  this  time 
an  application  may  be  made  for  a stay,  and  if  the  defendants, 
instead  of  moving  for  a stay,  choose  to  put  in  a pleading,  they 
must  be  held  to  have  elected  that  method  of  having  their  rights 
determined,  and  to  have  waived  the  provision  for  arbitration. 
Upon  an  application  to  stay  (if  made  at  the  right  time),  the  Court 
could  make  an  order  staying  the  action  generally,  if  the  only  ques- 
tion were  that  of  amount,  or  staying  the  action,  so  far  as  regards 
the  amount,  if  there  were  other  issues. 

The  only  other  statutory  provision  for  staying  an  action  is  to 
be  found  in  the  O.J.A.,  sec.  57,  and  no  doubt  that  reserves  to  the 
Court  all  its  former  powers.  But  this  is  not  a case  within  such 
powers. 

The  appeal  should  be  allowed  with  costs  in  this  court  and  below. 

Falconbridge,  C.J.,  and  Anglin,  J.,  concurred. 


G.  G. 
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[IN  THE  COURT  OF  APPEAL.] 

Re  Kemp. 

Johnson  v.  The  Ancient  Order  of  United  Workmen. 

Life  Insurance — Declaration  in  Favour  of  Wife  and  Children — Variation  in 
Favour  of  Beneficiary  who  is  also  a Creditor — Intention  to  Exonerate  Estate 
from  the  Debt — Invalidity — Exercise  of  Power — Equitable  Grounds — Insur- 
ance Act  of  Ontario. 

By  sub-sec.  1 of  sec.  159  of  the  Ontario  Insurance  Act,  R.S.O.  1897,  ch.  203, 
the  insurance  money  payable  under  a benefit  certificate  to  preferred  bene- 
ficiaries is  constituted  a trust  fund  therefor,  and  so  long  as  any  object  of 
the  trust  remains  shall  not  be  subject  to  the  control  of  the  assured  or  his 
creditors  or  form  part  of  his  estate.  By  sub.-sec.  1 of  sec.  160  the  insured 
is  empowered  to  vary  the  apportionment  in  favour  of  one  or  more  of  the 
preferred  beneficiaries,  and  by  sub-sec.  2 no  authority  is  deemed  to  be  con- 
ferred to  divert  the  moneys  from  the  class  to  a person  not  of  the  class  or 
to  the  assured  himself  or  to  his  estate. 

Under  a benefit  certificate  in  a fraternal  society,  the  sum  insured,  $2,000, 
was  made  payable  on  the  insured’s  death  to  his  wife  and  children.  Being 
indebted  to  a daughter  in  the  sum  of  $3,000,  he  endorsed  on  the  certificate 
a transfer  of  the  insurance  to,  and  surrendered  the  certificate  and  obtained 
a new  one  in  favour  of,  such  daughter,  he  undertaking  to  keep  the  insurance 
in  force,  and  she,  on  being  apprised  thereof,  acquiesced  in  the  transfer,  and 
agreed  to  release  the  insured  from  the  debt. 

Held,  reversing  the  judgment  of  the  Divisional  Court,  14  O.L.R.  424,  and 
restoring  the  order  of  Falconbridge,  C.J.,  that  the  transfer  was  not  invalid, 
either  under  the  statute  or  as  an  improper  exercise  of  a power  of  appoint- 
ment, and  that  the  other  beneficiaries  were  debarred  on  equitable  grounds 
from  contesting  the  claim  of  the  daughter  to  the  insurance  money. 

This  was  an  appeal  by  the  applicant,  Corinne  Johnson,  against 
the  judgment  of  a Divisional  Court,  14  O.L.R.  424,  reversing  an 
order  of  Falconbridge,  C.J.K.B.,  ordering  payment  to  her  of  a 
sum  of  money  paid  into  court  under  circumstances  set  out  in  the 
judgment  of  G arrow,  J.A.,  infra. 

The  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren  and  Meredith,  JJ.A.,  on  October  9th,  1907. 

F.  W.  Carey , for  the  appellant. 

T.  Flislop,  for  the  respondents. 

December  31.  Garrow,  J.A.: — Appeal  by  the  applicant, 
Corinne  Johnson,  against  the  judgment  of  a Divisional  Court 
reversing  an  order  of  Falconbridge,  C.J.,  made  on  her  application 
for  payment  to  her  of  a sum  of  money  paid  into  court  under  the 
following  circumstances.  The  late  Charles  B.  Kemp  was  a member 
of  the  Ancient  Order  of  United  Workmen,  and  as  such  was  en- 
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titled  under  a certificate  issued  by  the  supreme  lodge  to  participate 
in  the  beneficiary  fund  to  the  amount  of  $2,000,  which  sum  at  his 
death  was,  as  provided  in  the  certificate,  to  be  paid  to  his  wife 
and  children.  The  date  of  the  certificate  was  August  6th,  1881. 
In  apparent  accordance  with  the  by-laws  of  the  order,  the  assured 
applied  for  and  obtained  a new  certificate,  surrendering  the  old, 
in  which  he  designated  as  the  sole  beneficiary  his  daughter,  the 
said  Corinne  Johnson.  The  date  of  the  new  certificate  is  February 
13th,  1901,  but  it  is  said  not  to  have  been  completed  until  March 
6th,  1901.  On  March  20th,  1901,  the  assured  executed  an  instru- 
ment, in  form  a deed  poll,  in  which  he  agreed  with  the  said  Corinne 
Johnson  to  pay  all  dues  and  assessments  and  other  payments 
payable  in  respect  of  the  last-mentioned  certificate  until  his  death, 
in  consideration,  as  expressed,  of  “my  indebtedness  to  Corinne 
Johnson  . . . and  of  her  acceptance  from  me  in  satisfaction 

of  such  indebtedness  and  releasing  me  from  the  same”;  and  de- 
livered to  Corinne  Johnson  the  new  certificate  and  deed  poll  at 
about  the  latter  date. 

The  assured  died  on  October  8th,  1906,  leaving  a wife  and  the 
said  Corinne  Johnson,  ,C.  K.  Kemp,  Emma  Catherine  Fowler,  Rose 
K.  Vrooman  and  H.  G.  Kemp,  his  children.  The  widow  only  sur- 
vived her  husband  a few  days,  and  the  son,  H.  G.  Kemp,  is  the 
administrator  of  her  estate. 

On  December  6th,  1904,  the  assured  made  his  will,  whereby  he 
disposed  of  his  estate,  the  total  value  of  which  does  not  appear, 
among  his  wife  and  children  other  than  the  applicant  Corinne 
Johnson. 

The  assured,  until  his  death,  kept  up  the  payments  under  the 
certificate.  After  his  death  the  other  children  disputed  the  claim 
of  the  applicant  to  be  paid  the  amount  secured  by  the  certificate, 
and,  upon  the  application  of  the  insurers,  the  amount,  less  $20 
for  costs,  was  paid  into  court. 

An  application  for  payment  out  made  by  Corinne  Johnson 
came  on  before  Falconbridge,  C.J.,  who  made  the  order  as  asked. 
This  order  was  reversed  by  the  Divisional  Court,  and  an  order 
pronounced  for  payment  out  to  the  children,  including  the  appli- 
cant, in  the  proportion  of  one-sixth  each.  And  the  applicant 
was  thereby  declared  to  be  relieved  from  her  agreement  to  release 
her  claim,  if  any,  against  the  estate  of  her  late  father.  In  his 
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judgment  Mulock,  C.J.,  says:  “In  view  of  the  arrangement  under 
which  Corinne  Johnson  accepted  the  beneficiary  certificate,  she 
could  not  take  the  benefit  of  it  and  also  collect  her  claim  from 
her  father's  estate.  This  fund  (if  the  apportionment  is  valid),  in 
relieving  the  estate  of  the  debt,  would,  in  fact,  form  part  of  the 
father's  -estate,  which  the  statute  forbids"  . . . “If  the 

present  indirect  method  were  to  be  upheld,  then  the  safeguards 
which  the  Legislature  intended  to  throw  around  policies  for  the 
benefit  of  wives  and  children,  as  against  creditors  of  the  assured, 
would  be  gone,  and  in  every  case  there  would  be  a possibility  of 
pressure  from  creditors  on  the  assured  and  of  his  influence  on  some 
one  of  the  beneficiaries  resulting  in  an  arrangement  whereby  the 
preferred  beneficiaries  would  lose  the  benefit  of  the  insurance 
money.  For  these  reasons  I am  of  the  opinion  that  the  arrange- 
ment with  Corinne  Johnson,  whereby  she  accepted  the  beneficiary 
certificate  in  satisfaction  of  her  claim  against  the  assured,  was 
contrary  to  the  statute,  and  that,  therefore,  the  appointment  to 
her  was  null  and  void."  The  learned  Chief  Justice  then  proceeds 
to  state  that,  in  his  opinion,  the  appointment,  apart  from  the 
statute,  is  also  void  upon  general  principles  applicable  to  the 
exercise  of  powers  of  appointment,  and  refers  to  a number  of 
cases  upon  that  subject.  The  judgment  of  Anglin,  J.,  proceeds 
upon  similar  lines. 

The  origin  of  the  legislation  on  the  subject  is  to  be  found  in 
the  statute  29  Viet.  (1865),  ch.  17.  The  present  provisions  are  to 
be  found  in  R.S.O.  1897,  ch.  203,  secs.  158,  159,  160. 

Section  159  (1)  provides  that  the  insurance  money  declared 
by  the  assured  to  be  for  the  benefit  of  the  husband,  wife,  children, 
grandchildren  or  mother  of  the  assured,  shall,  subject  to  the  right 
of  the  assured  to  apportion  or  alter,  create  a trust  in  favour  of 
the  beneficiary,  and  so  long  as  any  object  of  the  trust  remains,  the 
money  payable  under  the  contract  shall  not  be  subject  to  the  con- 
trol of  the  assured,  or  of  his  or  her  creditors,  or  form  part  of  his 
or  her  estate.  Section  160  enables  the  assured  to  restrict,  extend, 
transfer  or  limit  the  benefit  of  the  policy  to  any  one  or  more  of  the 
beneficiaries  as  he  deems  proper,  but  prohibits  him  from  diverting 
the  benefits  under  the  policy  from  all  the  beneficiaries,  or  to  him- 
self, or  to  his  estate. 

The  fund  is,  of  course,  the  voluntary  creation  of  the  assured. 
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He  pays  the  premiums,  and  he  must  continue  to  pay,  otherwise 
the  insurance  contract  would  lapse.  If  he  cannot  pay,  the  statute 
permits  him  to  surrender,  and  take  a paid-up  policy:  sec.  158  (1); 
and  he  may  borrow  money  upon  the  policy  to  enable  the  payments 
to  be  made:  sec.  158  (2).  And  if  all  the  beneficiaries  die  before 
him,  the  fund  would  at  his  own  death  form  part  of  his  estate. 
These  circumstances,  and  the  extensive  powers  conferred  upon 
him  to  “ restrict,  extend,  transfer  or  limit”  the  benefits  originally 
conferred,  to  one  or  more  of  the  beneficiaries,  as  he  deems  proper, 
seem  to  me  to  leave  the  assured  much  more  than  a mere  power 
of  appointment,  and  thus  to  render  inapplicable  the  cases  upon 
powers  discussed  in  the  Court  below.  The  assured  might  certainly 
have  made  Corinne  Johnson  the  sole  appointee  unconditionally, 
in  which  case  she  would  also  have  been  entitled  to  her  claim  as 
creditor.  Might  he  not  also,  under  the  circumstances,  in  the 
interests  and  for  the  benefit  of  the  other  original  beneficiaries, 
stipulate  that  she  should  in  that  case  forego  her  claim  as  creditor? 
If  he  had  made  the  whole  arrangement  by  his  will*  as,  of  course, 
he  might  have  done,  there  can,  I think,  be  no  doubt  that  the  result 
arrived  at  could  have  been  reached  without  question.  In  such 
case  Corinne  Johnson  would  have  been  put  to  her  election  to  take 
as  creditor  or  as  beneficiary,  and  if  as  beneficiary,  the  other  bene- 
ficiaries, who,  in  that  case,  would  take  the  estate  free  from  her 
claim  as  creditor,  could  certainly  not  have  complained.  And  if 
it  might  have  been  made  and  carried  out  by  will,  I see  no  reason 
why  it  might  not  also  have  been  done  as  it  was  done,  by  the  ap- 
pointment, the  deed  poll,  and  the  subsequent  will,  all  more  or  less 
in  their  nature  testamentary,  since  the  fund  was  only  payable 
after  his  death. 

I am  quite  alive  to  the  importance  of  maintaining  intact  the 
protection  afforded  by  the  statute  to  insurances  of  the  kind  in 
question,  and  would,  with  the  Divisional  Court,  regret  exceedingly 
doing  anything  to  open  a way  whereby  that  protection  could  be 
set  at  naught.  But  each  case  must  depend  upon  its  own  par- 
ticular facts.  The  Divisional  Court  treated  the  case  as  involving 
merely  the  question  of  the  proper  construction  of  the  statute. 
I,  with  deference,  regard  it  as  involving  not  only  that,  but  more 
particularly  the  further  question,  not  dealt  with  in  that  court,  of 
the  right  of  the  other  beneficiaries,  under  all  the  circumstances, 
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to  raise  the  question  at  all.  What  they  ask  is,  in  effect,  to  have 
Corinne  Johnson  declared  to  be  a trustee  of  the  final  certificate 
and  of  the  fund  represented  by  it.  That  was  the  only  certificate 
on  foot  at  the  death  of  the  assured,  and  her  legal  title  to  the  fund 
is,  at  least  upon  the  surface,  perfect.  They  are,  therefore,  seeking 
equitable  relief,  and  must  themselves  submit  to  do  equity.  What- 
ever may  be  the  proper  construction  of  the  statute,  it  is,  I think, 
clear  that  the  other  beneficiaries  cannot  equitably  have  both  a 
share  in  the  fund,  and  the  estate  bequeathed  to  them  free  from 
the  applicant’s  claim  as  creditor.  And  if  the  statute  requires 
that  the  arrangement  and  settlement  arrived  at  should  be  set 
aside,  that  should  now,  after  the  lapse  of  so  many  years,  only  be 
done  to  the  extent  absolutely  necessary,  and  so  far  as  to,  if  possi- 
ble, work  no  injustice  to  the  applicant. 

The  assured  by  act  and  deed  solemnly  acknowledged  her  claim, 
and  provided  for  its  payment  at  his  death  by  means  of  the  $2,000 
fund  in  question.  She  is  still  willing  to  accept  that  sum.  There 
would,  under  the  circumstances,  be  no  justice  now  in  putting  her 
to  proof  or  in  permitting  the  other  beneficiaries  to  contest  the 
claim  either  as  to  its  nature  or  its  amount.  What  they  wish  to 
do,  of  course,  and  what  the  order  of  the  Divisional  Court  enables 
them  to  do,  is  to  obtain  a share  in  the  fund,  and  then  to  resist, 
and,  if  possible,  defeat,  the  claim  altogether.  This,  after  the  long 
delay  and  all  that  has  taken  place,  would  be  neither  just  nor  honest. 
Having  waited  so  long,  the  applicant  is,  in  justice,  entitled  now 
to  be  paid  her  claim  at  $2,000  forthwith  either  out  of  the  fund  in 
court  or  out  of  the  estate  in  the  hands  of  those  who  received  it. 
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There  could,  therefore,  be  no  beneficial  result  from  an  order 
declaring  Corinne  Johnson  a trustee  upon  what  I regard  as  proper 
conditions.  And  nothing  requires  the  Court  to  make  such  an 
order,  even  if  the  construction  of  the  statute  adopted  in  the  Divi- 
sional Court  is  followed. 

The  appeal  should,  in  my  opinion,  be  allowed,  and  the  order 
of  Falconbridge,  C.J.,  restored,  and  the  parties  who  opposed  the 
application  should  pay  the  costs  throughout. 


Meredith,  J.A.: — A striking  anomaly  arises  out  of  the  ruling 
of  the  Divisional  Court.  Its  purpose  is  said  to  be  the  protection 
of  the  widow  and  children  of  the  testator,  other  than  the  appellant, 
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and  to  prevent  that  which  would  be  a fraud  upon  them  if  the 
order  of  the  Chief  Justice  of  the  King’s  Bench  Division  were  sus- 
tained. But  it  is  admitted  and  undeniable  that  the  testator 
might  lawfully  have  given  the  money  in  question  to  the  appellant 
if  he  had  not  provided  that  she  should  release  him,  and  conse- 
quently his  estate,  from  the  debt  which  he  owed  her.  The  debt 
was  $3,000;  the  money  in  question  $2,000.  It  is  obvious  that 
had  he  done  that,  the  widow  and  the  other  children  would  have 
been  $5,000  worse  off,  except  as  to  $400,  the  appellant’s  share  of 
the  $2,000  under  the  original  allotment;  whilst  if  the  first  allot- 
ment remained  unaltered,  they  would  be  collectively  $1,000  and 
$400  worse  off,  for  in  that  case  the  appellant  would  have  retained 
her  one-fifth  share  of  the  $2,000,  and  would  have  been  paid  out  of 
the  testator’s  estate,  which  is  wholly  devised  and  bequeathed  to 
the  widow  and  other  children,  the  whole  of  her  debt,  $3,000,  and 
so  would  have  been  $1,400  better  off  than  she  was  under  the  order 
of  the  Chief  Justice.  So  that  the  effect  of  the  order  of  the  Divi- 
sional Court  is  that,  because  the  testator  has  provided  that  the 
widow  and  other  children  shall  be  so  much  better  off,  that  provision 
must  be  set  aside,  in  protection  of  them,  and  on  the  ground  that 
it  is  a fraud  on  them.  The  result  is  extraordinary  and  unsatis- 
factory, but,  if  equity  or  the  statute  law  require  it,  it  must  stand. 
It  may  be  that,  through  a curious  operation  of  one  or  other,  the 
good  intentions  and  efforts  of  the  testator  must  have  such  ill  results, 
but,  if  so,  that  ought  to  be  made  plainly  to  appear. 

The  Divisional  Court  did  not  deal  with  any  question  as  to 
results  or  mention  the  subject  of  the  effect  of  its  ruling,  but  based 
its  judgment  upon  the  double  ground:  (1)  The  rule  against  a 

trustee  being,  if  I may  so  call  it,  bribed  in  making  an  appoint- 
ment; and  (2)  the  provisions  of  “The  Ontario  Insurance  Act,” 
R.S.O.  1897,  ch.  203,  secs.  159  and  160.  In  regard  to  the  former, 
it  seems  to  me  quite  unnecessary,  in  view  of  the  facts  which  I have 
already  stated,  to  consider  whether  that  rule  has  any  application 
to  such  a case  as  this,  or,  if  it  has,  in  what  manner  and  to  what 
extent  it  is  applicable.  It  is  very  apparent  that  this  case  is,  in 
some  very  important  features,  very  different  from  any  of  those 
to  which  the  rule  has  been  applied.  The  testator  was  not  a person 
who  had  been  deputed  to  perform,  or  been  entrusted  with  the 
performance  of,  a sort  of  judicial  function.  He  himself  was  the 
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donor  of  the  fund,  and,  apart  from  any  statutory  inhibition  and 
any  binding  contract  or  obligation,  was  at  full  liberty  to  dispense 
his  own  bounty,  up  to  the  time  of  his  own  death,  including  the 
change  of  any  earlier  disposition  he  may  have  made  of  it,  just  as 
he  pleased,  even  at  his  merest  whim;  it  was  his,  apart  from  the 
statute  or  any  such  obligation,  to  do  as  he  pleased  with.  The 
rules  of  the  society  in  which  he  was  insured  and  all  the  circum- 
stances of  the  case  made  that  indisputable.  But,  assuming  the 
rule  to  be  quite  as  applicable  to  .the  donor  as  to  a person  entrusted 
with  a power  of  appointment,  equity  will  hardly  allow  the  applica- 
tion of  a rule  to  prevent  fraud  to  such  a case  as  this,  in  which, 
instead  of  a fraud  being  perpetrated  upon  the  respondents  col- 
lectively, and  who  throughout  their  proceedings  have  been  acting 
collectively,  they  have,  in  truth,  been  benefited  collectively  to 
the  extent  of  at  least  almost  two-thirds  of  the  whole  of  the  fund. 
So  that,  so  far  as  one  can  perceive,  their  object  as  a class  can  only 
have  been  to  deprive  the  appellant  not  only  of  the  fund,  but  also 
of  her  debt,  and  to  have  been  seeking,  under  a rule  for  the  preven- 
tion of  fraud,  to  procure  the  Court  to  decree  that  which  would 
be  a more  palpable  fraud  upon  the  appellant — their  sister. 

In  regard  to  the  statute  there  is  greater  difficulty.  The  Act 
interfered  with  and  restrained  the  power  of  the  testator  over  his 
bounty,  but  to  a limited  extent  only;  and  the  case  turns  upon 
the  question  whether  that  which  was  done  by  the  testator  was 
without,  or  within,  such  limit.  The  case  is  quite  within  the  159th 
section;  a trust  of  the  moneys  was  created  in  favour  of  the  wife 
and  children  of  the  assured — the  testator.  But  by  the  160th 
section  he  was  expressly  empowered  to  do  that  which  he  subse- 
quently did,  namely,  change  the  object  of  his  bounty  from  the 
wife  and  children  to  the  appellant,  one  only  of  the  children.  So 
far  it  is  perfectly  plain  sailing.  The  single  difficulty  in  the  case 
arises  in  the  proviso  to  sub-sec.  (2)  of  the  160th  section,  and  in 
these  words  : “ The  assured  shall  not  by  virtue  of  the  preceding 
sub-section  be  authorized  to  divert  the  said  moneys  or  benefits 
from  all  of  the  said  class  to  a person  not  of  the  said  class,  or  to 
the  assured  himself,  or  to  his  estate ; or  to  divert  the  said  insurance 
moneys  or  benefits,  or  any  part  thereof,  from  the  original  bene- 
ficiary when  the  policy  expressly  states  that  the  beneficiary  was 
a beneficiary  for  value. ” To  bring  this  case  within  this  provision 
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two  things  are  expressly  required:  (1)  diversion  from  all  of  the 
class — that  is,  from  all  of  the  class  created  by  the  enactment  and 
called  “preferred  beneficiaries”;  and  (2)  to  a person  not  of  that 
class,  or  to  the  testator  himself  or  to  his  estate.  And  as  the  class 
includes  others  than  wife  and  children,  it  is  quite  obvious  that  the 
testator  might  have  deprived  not  only  the  widow  and  all  the 
children  who  are  respondents,  but  the  appellant  as  well,  unless 
the  benefit  had  been  originally  conferred  for  value,  and  that  fact 
was  expressly  stated  in  the  policy,  or  other  contract  of  insurance, 
within  the  meaning  of  the  Act.  The  purpose  of  the  Act  is  quite 
clear,  namely,  that  some  one  or  more  of  the  “preferred  beneficiary” 
class  shall  have  whatever  benefits  may  flow  from  the  insurance. 
Now,  it  is  quite  clear  that  the  letter  of  the  provision  has  not  been 
disregarded;  the  money  was  not  diverted  from  the  preferred  class, 
but  was  expressly  given  to  one  within  it — the  testator’s  daughter, 
and  although  that  is  so,  and  although  she  has  applied  for  the 
moneys  in  her  own  name  and  for  her  own  use,  the  Divisional  Court 
has  rejected  her  application.  And  it  is  very  clear,  also,  that  there 
has  been  no  invasion  of  the  spirit  of  the  enactment,  but 
quite  the  opposite  of  that.  Not  one  dollar  has  been  withdrawn 
from  the  preferred  class  or  even  from  the  widow  and  children, 
but,  on  the  contrary,  as  I have  before  mentioned,  $1,000  addi- 
tional has  been  given  to  them  altogether,  and  it  can  make  no  sort 
of  difference  that  one  of  them  has  been  deprived  of  her  share, 
because  that  was  entirely  within  the  testator’s  power.  We  have 
to  deal  with  this  case  upon  its  actual  facts,  not  as  if  it  were  a very 
different  case;  and  the  facts  are  that,  if  the  order  of  the  Divi- 
sional Court  stands,  the  widow  and  children,  including  the  appel- 
lant, will  each  get  one-fifth  of  the  $2,000,  and  out  of  the  testator’s 
estate — which  is  devised  and  bequeathed  to  the  widow  and  children, 
with  the  exception  of  the  appellant  and  another — must  be  paid 
the  debt  of  $3,000  to  the  appellant,  and  so,  as  I have  more  than 
once  already  stated,  the  widow  and  children,  except  the  two  men- 
tioned, will  lose  $1,400,  and  the  appellant  will  gain  that  sum;  and 
the  whole  basis  upon  which  the  testator  finally  disposed  of  his 
estate  and  effects  will  be  upset.  This  provision  of  the  Act,  there- 
fore, does  not  apply;  the  money  has  not  been  diverted  from  all 
of  the  preferred  class,  nor  to  the  testator  or  his  estate,  but,  with 
more  added,  goes  to  such  of  them  as  the  testator  saw  fit  to  give  it. 
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It  will  not,  of  course,  do  for  the  respondents  to  say  that  the 
appellant  was  not  a creditor,  for  if  not  the  change  was  obviously 
one  authorised  by  the  Act. 

There  may,  doubtless,  be  cases  in  which,  although  in  form, 
there  has  not  been  any  such  diversion  from  the  preferred  class, 
yet  the  transaction  can  properly  be  held  to  be  within  the  proviso. 
But  care  must  be  taken  not  to  run  to  the  other  extreme.  It 
must  always  be  borne  in  mind  that  the  assured  has  complete 
power  to  put  an  effectual  end  to  the  trust  at  his  will — for  instance, 
by  ceasing  to  be  a member  of  the  society  or  to  pay  any  more 
premiums.  And  it  would  be  absurd  to  say  that  he  cannot,  for  some 
consideration  had  or  to  be  had,  favour  any  one  or  more  of  his 
children,  or  others,  within  the  preferred  class.  That  he  cannot 
prefer  a Cordelia,  but  is  obliged,  if  he  give  any  preference,  to  prefer 
a Goneril  or  Regan.  That  he  cannot  favour  those  who,  when  he 
is  hungry,  give  him  meat,  or  when  homeless  take  him  in,  but  must 
those  who  pass  by  on  the  other  side. 

I have  no  doubt  that  the  order  of  the  Chief  Justice  of  the  King’s 
Bench  Division  was  right  and  should  be  restored,  nor  can  I per- 
ceive any  good  reason  why  those  who  have  opposed  the  appellant 
in  the  Divisional  Court  and  here  should  not  pay  the  costs  occa- 
sioned by  such  opposition.  It  is,  of  course,  out  of  the  question 
that  the  costs  be  paid  out  of  the  fund,  for  that  would  be  compelling 
the  appellant  to  pay  for  the  unsuccessful  efforts  of  her  opponent 
to  deprive  her  of  her  rights. 

Moss,  C.J.O.,  Osler  and  Maclaren,  JJ.A.,  concurred. 
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[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Moylett  et  al. 

Criminal  Law— Common  Betting  House — Betting  on  Race  Course — Definition 
of  “Place” — Criminal  Code,  secs.  227  and  228. 

In  order  to  constitute  a “place”  within  the  meaning  of  sec.  227  of  the  Criminal 
Code,  there  must  be  a measure  of  fixity,  localization  and  exclusive  right 
of  user. 

The  defendants  were  two  of  a number  of  bookmakers  who,  on  payment  of  the 
usual  entrance  fee,  were  admitted,  along  with,  the  general  public,  to  a 
fenced  enclosure  owned  and  controlled  by  the  Ontario  Jockey  Club,  an 
incorporated  racing  association.  These  bookmakers  laid  bets  from  day  to 
day,  through  their  assistants,  with  members  of  the  general  public  attending 
the  races.  They  did  not  use  any  desk,  stool,  umbrella,  tent  or  booth,  or 
erection  of  any  kind  to  mark  any  place  where  bets  were  made,  and  no  part 
of  the  general  enclosure  was  especially  allocated  to  them,  nor  did  they  occupy 
a fixed  position,  but  during  each  race  stood  as  much  as  possible  about  the 
same  spot  within  a radius  of  from  five  to  ten  feet.  The  betting  operations 
were  carried  on  in  the  same  method  as  in  the  case  of  Rex  v.  Saunders, 
except  that  in  that  case  the  bookmakers  used  a wooden  box  or  booth, 
moved  about  on  castors  from  one  part  of  the  grounds  to  another  during 
the  progress  of  the  race  meeting: — ■ 

Held,  that  the  defendants  did  not  occupy  a “house,  office,  room  or  other 
place”  within  the  meaning  of  sec.  227  of  the  Criminal  Code,  and  were, 
therefore,  not  guilty  of  the  offence  of  keeping  a “common  betting  house” 
under  sec.  228  of  the  Code. 

Powell  v.  Kempton  Park  Racecourse  Co.,  [1899]  A.C.  143,  followed. 

Rex  v.  Saunders  (1907),  38  S.C.R.  382,  distinguished. 

Case  stated  by  the  police  magistrate  for  the  city  of  Toronto, 
:after  conviction  of  the  defendants  on  a charge  of  keeping  a dis- 
orderly house,  to  wit,  a common  betting  house,  at  the  Toronto 
Woodbine  Race-track.  The  charge  was  laid  under  secs.  227  and 
:228  of  the  Criminal  Code  (1906),  ch.  146,  corresponding  to  secs. 
197  and  198  of  the  former  Code.  The  question  submitted  was 
whether,  on  the  facts  found  by  the  magistrate,  he  was  right  in 
holding  that  the  defendants  were  guilty  of  the  offence  charged. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Moss,  C.J.O.: — 

The  most  important  findings  of  fact  are  the  following,  viz.: 
The  Ontario  Jockey  Club,  a duly  incorporated  racing  association, 
owns  and  controls  the  Woodbine  Racecourse.  The  bets  upon 
which  the  Crown  seeks  to  convict  the  defendants  of  the  offence 
charged  were  made  upon  the  racecourse,  upon  races  being  run 
during  the  actual  progress  of  a race  meeting.  During  the  race 
meeting  those  of  the  general  public  desirous  of  seeing  the  races 
were  admitted  to  a fenced  enclosure,  spoken  of  as  the  general 
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enclosure,  and  to  every  part  of  it,  including  the  large  grand  stand 
and  an  open  space  in  front  and  to  the  east  of  the  grand  stand, 
upon  payment  each  day  of  an  entrance  fee.  There  was  no  place 
in  the  enclosure  or  the  open  space  specially  reserved  for  the  pur- 
pose of  making  bets.  Among  others  who  paid  the  usual  admission 
fee  from  day  to  day  were  a large  number  of  bookmakers,  who  laid 
bets  with  such  of  the  general  public  as  desired  to  bet  with  them. 

The  defendants  were  bookmakers,  and  were  two  of  those  who 
did  bet  from  day  to  day,  through  their  assistants,  with  members 
of  the  general  public  who,  like  themselves,  had  paid  for  admission 
to  the  enclosure. 

The  greater  part  of  the  betting  done  by  the  defendants  was 
done  in  an  uncovered  and  unfenced  portion  of  the  general  fenced 
enclosure — about  one-sixth  of  an  acre  in  extent — at  the  easterly 
part  of  the  general  enclosure,  though  some  betting  was  done  in 
another  portion  of  the  open  general  enclosure  in  front  of  the  grand 
stand.  The  defendants  and  their  assistants  did  not  use  any  desk, 
stool,  umbrella,  tent  or  booth,  or  erection  of  any  kind  to  mark 
any  place  where  bets  were  made.  No  part  of  the  general  en- 
closure was  especially  allocated  to  the  defendants  or  any  other 
bookmakers;  they  were  not  restricted  as  to  the  use  of  any  portion 
of  the  general  enclosure,  and  no  one  had  any  rights  or  privileges 
therein.  The  defendants  did  not  occupy  a fixed  position,  but 
made  their  bets  moving  about  within  a small  radius,  and  there 
was  nothing  in  or  on  the  ground  to  fix  a place  where  the  defendants 
could  be  found.  The  bookmaker  and  his  assistants,  during  the 
betting  on  each  race,  stood  as  much  as  possible  about  the  same 
spot  in  a radius  of  from  five  to  ten  feet.  There  were  fifty  of  these 
bookmakers,  with  their  assistants,  operating  mainly  in  about  one- 
sixth  of  an  acre.  The  bookmaker  carried  in  his  hand  a small 
board,  on  which  were  written  the  names  of  the  bookmakers  and  of 
the  horses,  odds,  etc.  The  cashier's  bag  carried  the  names  and 
three  or  four  assistants  stood  close  together.  The  defendants  had 
advance  information  in  reference  to  starters,  scratches,  jockeys, 
weights,  etc.,  procured  from  one  Mahoney,  who  had  obtained 
from  the  Jockey  Club  the  exclusive  right  to  such  information. 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow  and 
Meredith,  JJ.A.,  and  Anglin,  J.,  on  11th  October,  1907. 
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C.  H.  Ritchie,  K.C.,  and  T.  C.  Robinette,  K.C.,  for  the  defen- 
dants. 

J.  R.  Cartwright,  K.C.,  and  Edward  Bayly,  for  the  Crown. 

November  15.  Moss,  C.J.O. — The  findings  of  fact  set  forth  in 
the  stated  case  raise  once  more,  though  under  a somewhat 
different  aspect,  the  vexed  question  as  to  the  meaning  and  extent 
of  these  sections.  We  had  occasion  to  consider  them  recently  in 
the  case  of  Rex  v.  Saunders  (1906),  12  O.  L.  R.  615,  affirmed  in 
the  Supreme  Court  (1907),  38  S.C.R.  382.  In  the  present  case 
the  question  is  free  from  the  complications  introduced  by  former 
sec.  204,  now  sec.  235  (2). 

[After  stating  the  facts  as  above  the  learned  Chief  Justice  pro- 
ceeded] : — Upon  this  statement  of  facts  it  may  be  conceded  that  the 
defendants  were  present  in  the  enclosure,  with  all  necessary  assistance 
and  equipment,  for  the  purpose  of  betting,  and  that  they  did 
enter  into  bets  with  all  such  members  of  the  general  public 
within  the  enclosure  as  were  disposed  to  deal  with  them.  It 
is  almost  needless  to  repeat  what  has  been  so  frequently  pointed 
out — the  mere  act  of  betting  on  a racecourse  is  not  prohibited. 
But  the  question  is  whether  what  has  been  shewn  to  have  been 
done  by  the  defendants  constitutes  the  keeping  of  a disorderly 
house,  to  wit,  a common  betting  house,  within  the  meaning  of  the 
two  sections  of  the  Code  under  which  the  conviction  has  been  made. 

If,  while  considering  this  question,  the  general  definition  of 
a common  betting  house  given  by  sec.  227,  viz.,  a house,  office, 
room,  or  other  place  opened,  kept,  or  used  for  the  purpose  of  betting 
between  persons  resorting  thereto  and  the  owner,  occupier  or 
keeper  thereof,  any  person  using  the  same,  any  person  procured 
or  employed  by  or  acting  for  or  on  behalf  of  any  such  person,  or 
any  person  having  the  care  or  management  or  in  any  manner  con- 
ducting the  business  thereof,  is  borne  steadily  in  mind,  there  can 
be  very  little  difficulty  in  reaching  a conclusion. 

Viewed  apart  from  the  authorities  by  which  we  are  bound, 
the  words  themselves  seem  almost  naturally  to  suggest  a struc- 
ture of  some  sort,  and  to  import  fixity  or  localization. 

They  also  import  rights  peculiar  to  the  persons  designated  as 
the  owner,  occupier  or  keeper,  which  rights  are  not  shared  by 
others.  It  is  obvious  that  there  must  be  not  only  a house,  office,. 
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room  or  other  place,  but  it  must  be  one  capable  of  being  opened, 
kept  or  used  for  the  purpose  of  betting.  And  there  must  also  be 
some  person  who  is  entitled  to  exercise  the  right  of  opening,  keep- 
ing or  using  to  the  exclusion  of  the  exercise  of  a similar  right  by 
others  except  with  his  permission. 

Whatever  doubts  may  have  been  entertained  upon  these  points 
before  the  decision  of  the  House  of  Lords  in  the  leading  case  of 
Powell  v.  The  Kempton  Park  Racecourse  Co.,  [1899]  A.  C.  143, 
affirming  the  Court  of  Appeal,  [1897]  2 Q.  B.  242,  must  now  be 
considered  as  set  at  rest  by  the  result  of  that  case.  And  unless 
the  findings  in  the  stated  case  disclose  a condition  of  affairs  different 
from  those  appearing  in  that  case,  the  conviction  cannot  be  sus- 
tained, for  in  the  main,  the  facts  of  that  case  correspond  closely 
with  the  findings  of  the  special  case  before  us. 

There  are  no  facts  found  in  the  case  which  would  justify  one 
drawing  an  inference  as  to  the  enclosure  in  question  and  the  user 
made  of  it  by  the  defendants  contrary  to  that  which  was  held  to 
be  the  proper  one  in  the  Kempton  Park  case. 

It  has  not  been  and  could  not  be  seriously  contended  that  in 
this  case  the  defendants  could  be  regarded  as  the  owners, 
occupiers  or  keepers  of  the  enclosure. 

The  contention  is  that  the  user  made  by  the  defendants  of  a 
portion  or  portions  of  the  enclosure  constituted  such  portions  “a 
place/’  and  made  the  defendants  keepers  thereof,  within  the  mean- 
ing of  the  sections.  Mr.  Cartwright,  for  the  Crown,  argued  that, 
taking  the  statement  in  the  case  that  the  defendants  did  not  occupy 
a fixed  position,  but  made  their  bets  moving  about  within  a small 
radius,  and  there  was  nothing  in  or  on  the  ground  to  fix  a place 
where  the  defendants  could  be  found,  in  connection  with  the  further 
statement  that  the  bookmaker  and  his  assistants,  during  the 
betting  on  each  race,  stood  as  much  as  possible  about  the  same 
spot,  in  a radius  of  from  five  to  ten  feet,  the  fair  inference  should 
be  that  the  defendants  had  and  were  keeping  “a  place,”  corres- 
ponding in  its  use  to  a house,  room,  office  or  other  structure  stationed 
on  the  grounds  for  the  purpose  of  attracting  people  to  it  in  order 
to  bet;  that  mingling  with  other  bookmakers  and  keeping  within 
a radius  of  five  to  ten  feet  was  so  localizing  his  business  there  as 
to  make  it  a fixed  and  ascertained  spot,  and,  therefore,  “a  place” 
within  the  language  and  meaning  of  sec.  227. 
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The  case  of  Hawke  v.  Dunn,  [1897]  1 Q.  B.  579,  which,  in  its 
facts,  more  nearly  resembled  this  case  than  any  other  of  the 
numerous  cases  in  which  the  question  has  been  dealt  with  by  the 
Courts  in  England,  was  expressly  overruled  in  the  Kempton  Park 
case,  Lord  Halsbury  saying  [1899]  A.C.,  at  p.  163:  “I  am  unable 
to  accept  the  reasoning  in  that  case,  nor  do  I think  it  consistent 
with  the  previous  authorities  or  with  itself.” 

And  in  every  case  that  can  now  be  regarded  as  a binding  autho- 
rity, there  was  something  more  than  the  mere  presence  of  the 
persons  on  the  ground  to  indicate  that  measure  of  localization, 
fixity  and  exclusive  right  of  user  which  is  necessary  in  order  to 
constitute  “a  place.”  Dealing  with  the  question  of  user,  Lord 
Esher,  M.R.,  said  in  the  Kempton  Park  case,  [1897]  2 Q.B.,  at  p. 
258:  “ . . The  facts  seem  to  me  to  shew  that  no  one  of  the 

bookmakers  described  in  the  evidence  does  claim  to  use  and  does 
use  any  part  of  the  enclosure  as  his  part  exclusively  as  against  any- 
one. To  say  that  he  uses  or  claims  to  use  the  spot  of  ground  on 
which  he  is  at  the  moment  standing  as  his  room,  office  or  place  exclu- 
sively, as  against  all  the  world,  as  if  it  were  his  room  or  office  is 
beyond  reason.”  This  statement  of  the  case  seems  to  cover  the 
present  case,  and  is  decisive  of  the  question  involved. 

The  question  submitted  should  be  answered  in  the  negative, 
and  the  conviction  quashed. 


Osler,  J.A.  (after  stating  the  facts  and  the  judgment  of  the 
police  magistrate): — It  appears  to  me  that  the  case  presents  no 
serious  difficulty,  except  in  understanding  how  our  decision  in 
Rex  v.  Saunders,  12  O.L.R.  615,  affirmed  in  the  Supreme  Court,  38 
S.C.R.  382,  could  have  been  thought  to  justify  the  conviction. 

I will  quote  so  much  of  the  language  of  sec.  227  of  the  Code 
as  is  pertinent.  It  is  the  same  in  all  substantial  respects 
as  that  of  the  Imperial  Act  of  1853,  16  & 17  Viet.  ch.  119,  as  may 
be  seen  by  a reference  to  Lord  Halsbury’s  judgment  at  p.  158  of 
the  report  of  the  case,  Powell  v.  The  Kempton  Park  Racecourse 
Co.,  [1899]  A.  C.  143,  where  the  question  now  before  us  was  fully 
examined  and  determined. 

“A  common  bettijig  house  is  a house,  office,  room  or  other 
place  (a)  opened,  kept  or  used  for  the  purpose  of  betting  between 
the  persons  resorting  thereto  and  (i.)  the  owner,  occupier  or  keeper 
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thereof,  (ii.)  any  person  using  the  same,  (iii.)  any  person  procured 
or  employed  by  or  acting  for  or  on  behalf  of  any  such  person,  (iv.) 
any  person  having  the  care  or  management  or  in  any  manner 
conducting  the  business  thereof.”  Section  228  enacts  that  “ Every- 
one is  guilty  of  an  indictable  offence  who  keeps  any  disorderly 
house — that  is  to  say,  any  . . . common  betting  house  as 

hereinbefore  defined.” 

The  facts  in  our  case,  while  in  some  respects  more  favourable 
to  the  defendants,  are,  for  all  practical  purposes,  similar 
to  those  in  the  Kempton  Park  case.  That  was  an  action  by 
a shareholder  of  the  defendant  company  (whose  position  was 
similar  to  that  of  the  Ontario  Jockey  Club)  to  restrain  it  from 
carrying  on  its  business  in  a manner  alleged  by  the  plaintiff  to  be 
illegal — that  is  to  say,  the  business  of  a common  betting  house. 
It  appeared  that  adjacent  to  the  defendants’  racecourse  and  within 
the  fenced  parcel  of  ground  within  which  the  racecourse  was  situate, 
there  was  an  uncovered  enclosure  known  as  “Tattersall’s  Ring,” 
of  about  a quarter  of  an  acre,  fenced  in  by  iron  rails,  to  which, 
when  race  meetings  were  held,  anyone  was  admitted  by  the  de- 
fendants on  payment  of  an  entrance  fee.  Among  the  people  so 
admitted  were  always  many  professional  bookmakers,  and  most 
of  the  persons  admitted,  other  than  the  bookmakers,  went  there 
for  the  purpose  of  backing  horses  with  the  bookmakers,  but  some 
did  not  bet  at  all.  The  bookmakers  did  not  use  any  apparatus, 
such  as  a desk,  stool,  tent  or  umbrella,  but  any  particular  book- 
maker was  usually  to  be  found  in  or  near  the  same  part  of  the 
enclosure,  calling  out  the  odds  to  attract  backers.  This  use  of 
the  enclosure  was  known  to,  and  permitted  by  the  owners.  It 
was  held,  affirming  the  decision  of  the  Court  of  Appeal,  that  the 
enclosure  so  used  was  not  “a  place  opened,  kept  or  used”  for  the 
purpose  prohibited  by  the  Act. 

In  Rex  v.  Saunders  we  held,  following  the  principle  of  con- 
struction laid  down  in  the  Kempton  Park  case  and  decisions  upon 
the  English  Act,  which  were  not  over-ruled  by  that  case,  though 
some  of  them,  as  Lindley,  L.J.,  said,  in  the  same  case  in  the  Court 
of  Appeal,  [1899]  2 Q.B.  242,  262,  seemed  to  go  to  the  very  verge 
of  the  law,  that  a booth  or  box  used  by  the  bookmaker  within  the 
enclosure  and  rented  by  him  from  the  owners  of  the  racecourse 
was  an  “ office  or  place”  within  the  meaning  of  the  section,  as  it 
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had  that  character  of  fixity  or  definite  localization  which,  accord- 
ing to  a fair  and  reasonable  construction  of  the  section,  and  looking 
at  the  evil  intended  to  be  struck  at  by  the  Legislature,  must  be  shewn 
to  exist  to  make  it  a room,  office  or  other  place  within  the  Act. 
The  difference  between  such  a case  and  the  present  is  sufficiently 
indicated  by  the  bare  statement  of  the  facts.  The  latter  is  merely 
the  Kempton  Park  case  over  again;  all  the  circumstances  which  have 
here  been  relied  upon  as  indicating  a definite  localization  of  the 
business  of  betting,  except  that  the  bookmaker  in  this  case,  in- 
stead of  shouting  the  odds,  carried  a small  board  in  his  hand,  on 
which  the  names  of  the  horses  and  the  odds  were  announced,  exist- 
ed there,  but  were  held,  in  the  prevailing  opinions,  to  be  of  no  weight. 
It  is,*  therefore,  enough  to  say  that,  in  the  face  of  the  high 
authority  of  the  Kempton  Park  case,  and  for  the  reasons  there 
given,  most  of  which  apply  equally  to  the  construction  of  our 
own  as  of  the  Imperial  Act,  the  conviction  cannot  be  supported. 
These  reasons  it  is,  perhaps,  needless  to  say,  have  nothing  of 
the  element  of  technicality  or  of  over-refinement  upon  the 
words  of  the  section,  but  proceed  upon  well-established  rules 
for  the  construction  of  the  language  of  the  Legislature. 
To  the  ordinary  mind,  indeed,  there  seems  to  be  something 
of  the  absurd  in  speaking  of  such  a “ place’ ’ as  is  described 
in  the  case  stated  by  the  magistrate  or  in  the  Kempton  Park  case^ 
as  a “ disorderly  house,”  or  betting  house,  opened,  kept  or  used 
by  the  defendants  for  the  purpose  of  betting  with  others  who, 
like  themselves,  happen  to  be,  or  have  the  right,  by  permission 
of  the  owners,  to  be,  on  any  part  or  portion  of  such  place.  Betting 
or  the  business  of  a bookmaker,  whether  carried  on  upon  a race- 
course or  elsewhere,  is  not  prohibited  by  the  Act.  If  the  Legis- 
lature intends  to  prohibit  it,  it  is  easy  for  it  to  say  so.  It  is  the 
opening,  keeping  or  using  a common  betting  house  which  is  penalized. 
If  the  user  of  any  place  where  the  bettor  happens  to  stand  makes 
that  place  a common  betting  house,  the  words  “house,  office  or 
room”  were  unnecessary,  and  the  words  “other  place,”  there- 
fore, necessarily  take  their  colour  and  meaning  from  the  words 
which  precede  them,  and  must  be  construed  as  meaning  a place 
ejusdem  generis — e.g.,  a booth,  tent,  etc.,  or  otherwise  equally 
clearly  defined  and  capable  of  being  used  as  the  former. 

A passage  from  the  judgment  of  Lord  Halsbury,  in  the  Kempton 
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Park  case,  pp.  159-160,  sets  the  matter  in  a very  clear  light:  “1 

think,”  he  says,  “it  is  clear  that  what  the  statute  is  dealing  with 
is  the  case  of  persons  who  are  in  control  and  occupation  of  the 
place  which  is  assumed  to  be  the  betting  establishment.  The  con- 
ducting of  the  business  is  the  thing  made  unlawful,  and  the  busi- 
ness is  that  of  a betting  house  or  place  to  which  people  can  resort 
for  the  purpose  of  betting,  not  with  each  other,  but  with  the  betting 
establishment.  In  one  sense  every  person  who  enters  the  enclosure 
uses  it,  but  he  does  not  use  it  in  the  character  of  owner,  keeper, 
manager  or  conductor  of  the  business  thereof.  The  betting  man, 
in  his  use  of  the  place,  differs  in  this  respect  in  no  way  from  any 
other  member  of  the  public  who  enters  it  and  neither  does  nor 
intends  to  bet.  It  is  the  personality  of  the  betting  man  and  not 
his  being  in  any  particular  place”  (in  the  enclosure)  “which  afford 
the  opportunity  of  betting,  and  a man  who  walked  along  a public 
road  shouting  the  odds  in  the  way  here  described  would  be  doing 
exactly  the  same  thing.  It  is  nothing  to  the  purpose  that  there 
are  a great  many  of  them  who  may  be  found  in  this  enclosure; 
there  is  no  business  which  is  being  conducted  by  a keeper,  owner, 
etc.,  in  the  enclosure.  Each  betting  man  is  himself  conducting 
his  own  business  as  a betting  man,  and  his  betting  is  in  no  way 
connected  with  the  place,  except  that  he,  as  well  as  other  people, 
not  betting  men,  are  found  there.” 

I have  no  doubt  that  the  answer  to  the  question  submitted  by 
the  magistrate  must  be  that  the  defendants  were  not  guilty  of 
keeping  a disorderly  house — that  is  to  say,  a common  betting  house, 
as  charged,  contrary  to  the  provisions  of  the  Criminal  Code. 


C.  A. 
1907 

Rex 

v. 

Moylett. 
Osier,  J.A. 


Garrow,  J.A.,  and  Anglin,  J.,  concurred  in  the  judgment  of 
Moss,  C.J.O. 


Meredith,  J.A.: — This  case  is  in  principle  quite  the  same  as  that 
of  Powell  v.  Kempton  Park  Racecourse  Co.,  [1899]  A.C.  143,  which 
settled  the  law  as  to  the  proper  interpretation  of  the  enactment 
there  in  question,  in  England,  irrevocably,  so  far  as  the  Courts  of 
Justice  are  concerned;  the  two  cases  are  quite  indistinguishable 
from  one  another;  and,  notwithstanding  some  material  differences 
between  the  Imperial  and  Canadian  enactments  upon  the  subject, 
as  well  as  material  differences  in  the  circumstances  which  existed 
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when  the  Canadian  enactment  was  passed,  and  still  exist,  in  England 
from  those  in  Canada,  the  law  here  has  been  declared  to  be  governed 
by  that  case  in  a Court  the  judgment  of  which  is  binding  upon  all 
the  Courts  of  this  Province:  Saunders  and  Others  v.  The  King  (1907), 
38  S.C.R.  382. 

The  last-named  case  is  quite  distinguishable  from  this  case; 
the  difference  between  them  is  precisely  that  which  in  the  Kempton 
Park  Racecourse  Co.  case  was  held  to  be  the  difference  between 
carrying  on  the  business  of  a “ bookmaker”  unlawfully  and  law- 
fully; that  is  in  Saunders’  case  “a  house,  office,  room  or  other 
place”  was  used  by  Saunders  “for  the  purpose  of  betting  between 
persons  resorting  thereto  and  the  owner,  occupier  or  keeper  there- 
of”; in  this  case  no  such  place  was  so  kept  by  either  of  the 
defendants. 

The  result  cannot  be  very  satisfactory  to  anyone;  and  to  those 
who  are  not  learned  in  the  law — and,  indeed,  to  some  who  are,  or 
are  supposed  to  be — it  may  seem  even  somewhat  absurd  that 
Saunders,  in  the  lawful  occupation  of  betting  in  the  more  orderly 
and  less  offensive — to  those  to  whom  betting  in  any  mode  is  offen- 
sive— manner,  should  be  adjudged  guilty  of  keeping  a “disorderly 
house”  and  punished  accordingly,  whilst  these  defendants,  who 
carried  on  the  same  business,  upon  the  same  racecourse,  in  a less 
orderly  and  inoffensive  manner,  should  be  adjudged  not  guilty  of 
the  same  offence  and  be  discharged;  that  it  is  lawful  for  anyone 
to  go  about  from  place  to  place  among  the  public  anywhere,  making 
bets,  unrestrained  and  uncontrolled,  and  yet  unlawful  to  do  so  in 
some  particular  place,  under  the  control  and  regulation  of  a reputable 
racing  club,  in  a more  orderly  manner. 

But  we  are  bound  by  the  authorities,  and  under  the  authority 
of  the  two  cases  before  mentioned — upon  the  faith  of  and  in  accord- 
ance with  which  the  defendants  acted — they  were  entitled  to  be 
acquitted  of  the  charge  laid  against  them,  of  keeping  a disorderly 
house  contrary  to  the  provisions  of  sec.  228  of  the  Criminal  Code. 

The  answer  to  the  question  reserved  should  be,  no. 


g.  G. 
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[ANGLIN,  J] 

The  Codville  Georgeson  Co.  v.  Smart  et  al. 

Partnership — Ostensible  Partnership — Infancy — Preference  of  Firm  Creditor 
Over  Creditor  of  Individual  Partner. 

One  of  the  defendants  who  were  carrying  on  business  ostensibly  in 
partnership,  was  indebted  to  the  plaintiffs  for  goods  supplied  to  the 
firm  in  the  belief  of  an  existing  partnership.  The  alleged  firm  consisted 
of  two  brothers,  one  of  whom  was  an  infant,  who  though  not  in  reality  a 
partner,  held  himself  out  to  be  one: — 

Held,  that  notwithstanding  the  infancy,  and  the  non-existence  of  the  partner- 
ship as  a fact,  it  must,  so  far  as  the  plaintiffs  were  concerned,  be  deemed  to 
be  one,  and  that  the  plaintiffs  were  entitled  to  recover  their  indebtedness 
out  of  the  assets  of  the  ostensible  firm  in  priority  to  a debt  owed  individually 
by  the  adult  member  of  the  reputed  partnership. 

This  was  an  action  tried  before  Anglin,  J.,  at  Kenora,  on  the 
28th  June,  1907. 

The  plaintiffs  were  an  incorporated  company  carrying  on  busi- 
ness in  Winnipeg  as  wholesale  grocers.  The  defendants  William 
Smart  and  John  Smart  were  sued  as  members  of  an  alleged  part- 
nership. They  carried  on  business  as  general  merchants  at  Kee- 
watin.  The  defendant  Margaret  Green  was  a judgment  creditor 
of  the  defendant  William  Smart;  and  the  defendant  Humble  was 
the  sheriff  of  the  district  of  Rainy  River. 

The  evidence  is  fully  set  out  in  the  judgment  of  the  learned 
Judge. 

R.  M.  Dennistoun  and  P.  E.  Mackenzie,  for  the  plaintiffs. 

F.  H.  Keefer,  for  the  defendant  Mary  Green. 

J.  F.  McGillivray,  for  the  defendant  John  Smart. 

September  12.  Anglin,  J.:— Upon  the  evidence  adduced  at 
the  trial  the  following  facts  were  found:  The  business  carried  on 
at  Keewatin  under  the  name  of  W.  & J.  Smart  was  the  business 
of  the  defendant  William  Smart.  The  defendant  John  Smart, 
who  is  an  infant,  was  not  a partner  in  the  business,  but  was  the 
“J.  Smart”  whose  name  appeared  in  the  firm  name  under  which 
the  business  was  carried  on. 

The  defendant  Margaret  Green  loaned  to  the  defendant  William 
Smart — her  son-in-law — the  money  for  which  she  holds  a judgment, 
to  enable  him  to  start  in  business;  and  a considerable  part  of  the 
money  advanced  by  her  was  paid  by  William  Smart  to  the  plaintiffs 
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on  the  account  for  goods  supplied  by  them  to  W.  & J.  Smart,  for 
the  balance  of  which  they  now  seek  to  recover  judgment. 

In  dealing  with  the  plaintiffs  and  other  wholesale  merchants, 
William  Smart  represented  that  his  brother  John  was  his  partner 
in  the  firm  of  W.  & J.  Smart.  He  obtained  credit  partly  upon 
this  representation.  John  Smart  was  cognizant  that  he  was  being 
held  out  by  William  as  a partner  in  the  business,  and  that  his 
name  was  being  put  forward  as  that  of  a partner  in  advertisements 
and  otherwise.  He  acquiesced  in  this  course  of  holding  out,  and 
he  conducted  himself  in  relation  to  the  business  itself  in  many 
matters  not  as  a mere  employee,  but  as  a partner  or  joint  proprietor. 
His  infancy  was  not  known  to  the  plaintiffs  or  to  the  other  creditors 
of  the  business;  but  there  is  no  evidence  of  any  actual  representa- 
tion having  been  made  that  he  had  attained  his  majority. 

The  business  appears  to  have  been  badly  managed,  and  was 
soon  in  difficulties.  Apprised,  no  doubt,  of  the  condition  of  affairs 
before  other  creditors,  Mrs.  Green  obtained  a judgment  for  her 
advances  against  William  Smart,  to  whom  and  to  whom  alone 
she  had  given  credit.  Under  her  execution  the  sheriff  seized  the 
assets  of  the  business  of  W.  & J.  Smart,  and  sold  them  for  the  sum 
of  $581.36.  Margaret  Green  also  obtained  an  order  attaching  a 
debt  of  $335  owing  by  one  Clifford  Beaton  to  “W.  & J.  Smart.” 
This  debt  remains  subject  to  this  attachment.  While  the  pro- 
ceeds of  the  sale  under  Mrs.  Green’s  execution  were  still  held  by 
the  sheriff,  the  present  plaintiffs  intervened  as  claimants.  They 
brought  an  action  as  creditors  to  recover  judgment  for  their  claim, 
amounting  to  $988.63,  against  William  and  John  Smart,  as  partners 
in  the  firm  of  W.  & J.  Smart.  In  some  manner,  which  I do  not 
understand,  interpleader  proceedings  were  also  instituted,  and 
the  local  Judge  at  Kenora  directed  the  trial  of  an  issue  between 
the  present  plaintiffs  and  Margaret  Green  to  determine  whether 
or  not  the  goods  seized  by  the  sheriff  under  Mrs.  Green’s  execution 
and  the  Beaton  debt  “are  partnership  assets  of  the  firm  of  W.  & J. 
Smart,  and  as  such  payable  to  the  Codville  Georgeson  Co.  in 
priority  to  said  Margaret  Green  as  an  execution  creditor  of  William 
Smart.” 

In  this  action  the  present  plaintiffs  were  allowed  by  amend- 
ment to  add  Margaret  Green  and  the  sheriff  as  defendants,  and 
to  claim  a declaration  that  the  moneys  realized  under  Margaret 
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Green’s  execution  and  the  Beaton  debt  are  “ subject  to  the  pay- 
ment in  full  of  the  plaintiffs’  claim  against  the  partnership  firm  of 
W.  & J.  Smart  in  priority  to  the  claim  of  Margaret  Green  under 
her  judgment,  and  consequential  relief. 

An  order  was  subsequently  made  for  the  trial  of  the  plaintiffs’ 
action  and  of  the  interpleader  together,  and  both  were  embodied 
in  the  record  before  me. 


Anglin,  J. 
1907 
The 

CODVILLE 

Georgeson 

Co. 

V. 

Smart. 


The  interpleader  proceedings  were,  in  my  opinion,  wholly  mis- 
conceived, and  I shall  deal  with  the  record  as  if  the  interpleader 
issue  were  eliminated  from  it. 


The  plaintiffs  are  admittedly  entitled  to  judgment  for  their 
claim  against  William  Smart,  and,  if  John  Smart  were  not  an 
infant,  would  have  been  entitled  to  judgment  against  him  on  the 
case  of  holding  out  which  they  made.  But  his  infancy  is  a bar 
to  a personal  judgment  against  him  : Lindley  on  Partnership, 
7th  ed.,  p.  87;  Lovell  v.  Beauchamp,  [1894]  A.C.  607. 

Upon  my  findings  that  there  was  no  partnership  in  fact  be- 
tween William  and  John  Smart,  and  that  the  business  of  “W.  & 
J.  Smart”  was  the  property  of  William  Smart  alone,  but  that 
there  was  such  a holding  out  of  John  Smart  as  a partner  as  would, 
had  he  been  sui  juris,  have  rendered  him  personally  liable  to  the 
plaintiffs,  it  is  contended  for  them  that,  in  regard  to  assets  of  the 
business  of  “W.  & J.  Smart,”  they  are,  as  against  individual  credi- 
tors of  William  Smart,  entitled  to  the  same  priority  which  they 
would  have  had  had  there  been  in  fact  a partnership  of  William 
Smart  and  John  Smart,  carrying  on  business  as  “W.  & J.  Smart.” 

In  Ex  p.  Hayman  (1878),  8 Ch.D.  11,  the  English  Court  of 
Appeal  had  to  consider,  under  a bankruptcy  adjudication,  the 
rights  of  persons  similarly  situated,  and  held  that  the  assets  must 
be  treated  as  joint  estate  of  the  actual  owner  and  his  reputed 
partner;  and  a personal  creditor  of  the  former  was  postponed  to 
a claimant  who  had  given  credit  to  the  supposed  partnership  firm. 

In  re  Rowland  and  Crankshaw  (1866),  L.R.  1 Ch.  421,  also  a 
decision  of  the  English  Court  of  Appeal,  is  the  authority  upon 
which  the  Court  rests  its  judgment  in  Ex  p.  Hayman.  The  doctrine 
is  broadly  and  unmistakably  enunciated  that  in  regard  to  the 
allocation  of  joint  and  separate  assets  to  the  payment  of  joint  and 
separate  claims,  the  rights  of  creditors  are  the  same  in  the  case  of 
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an  ostensible  partnership  as  they  are  where  there  has  been  a part- 
nership in  fact. 

In  Baker  v.  Dawbarn  (1872),  19  Gr.  113,  Mowat,  V.C.,  held 
that  the  rule  in  equity  as  well  as  in  bankruptcy  is  that  his  separate 
creditors  rank  first  upon  the  separate  estate  of  each  partner,  while 
partnership  creditors  rank  first  upon  joint  estate  of  the  partner- 
ship. 

In  Ex  p.  Hayman,  Thesiger,  L.J.,  at  p.  25,  said  that  but  for 
the  authority  of  In  re  Rowland  and  Crankshaw,  L.R.  1 Ch.  421, 
and  Ex  p.  Sheen  (1877),  6 Ch.D.  235,  he  “ should  have  wished  to 
hear  further  argument  as  to  the  consequences  arising  from  an 
ostensible  partnership  in  the  event  of  bankruptcy,  where  there  are 
both  joint  and  separate  creditors.”  The  Lord  Justice  proceeds  to 
point  out  the  inapplicability  of  any  principle  of  estoppel  to  the 
position  of  the  separate  creditor,  who  is  excluded  from  ranking 
upon  assets  of  his  debtor  employed  in  the  business  of  an  ostensible 
partnership.  He  regards  the  consequence  that  such  assets  are  to 
be  deemed  joint  property  as  an  offshoot  of  the  doctrine  of  reputed 
ownership.  Lord  Justice  James  is  of  opinion  that  the  doctrine  of 
reputed  ownership  was  really  the  foundation  of  Lord  CranwortlTs 
judgment  ih  In  re  Rowland  and  Crankshaw. 

In  Kelly  v.  Scott  (1872),  49  N.Y.  595,  the  Court  of  Appeals  of 
the  State  of  New  York  laid  down  the  same  doctrine. 

In  Van  Kleeck  v.  McCabe  (1891),  87  Mich.  599,  and  in  Thayer  v. 
Humphrey  (1895),  91  Wisconsin  276,  the  like  rule  was  applied. 

While  there  is  an  obvious  difference  between  the  present  case 
and  those  to  which  I have  referred,  in  that  the  ostensible  partners 
of  the  real  proprietors  in  those  cases  became  personally  liable  to 
creditors,  whereas  in  the  present  instance  his  infancy  protects 
John  Smart  from  personal  liability,  the  preferential  rights  of  the 
creditors  of  the  ostensible  firm  are  made  to  depend  not  upon  the 
joint  liability  of  the  ostensible  partners  A and  B,  but  upon  the 
fact  that  the  property  with  which  the  business  of  the  ostensible 
partnership  is  carried  on,  though  in  law  that  of  A.  alone,  will  in 
equity  be  treated  as  the  joint  property  of  A.  and  B.,  with  precisely 
the  same  incidents  as  if  the  partnership  had  been  real  and  not 
merely  ostensible.  Had  there  been  in  the  present  case  a real 
partnership  between  William  Smart  and  John  Smart,  while  the 
infancy  of  the  latter  would  have  precluded  the  plaintiffs  from 
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recovering  a personal  judgment  against  him,  nevertheless  all  the 
partnership  property,  including  the  interest  therein  of  the  infant 
partner,  would  have  been  exigible  to  satisfy  partnership  debts: 
Lovell  v.  Beauchamp , [1894]  A.C.  607.  The  fact  that  John  Smart 
because  of  his  minority,  escapes  personal  liability  does  not  affect 
the  rights  of  persons  who  gave  credit  to  the  ostensible  partnership 
to  resort  for  payment  to  what  were  the  apparent  assets  of  such 
ostensible  partnership  in  the  same  manner  and  to  the  same  extent 
as  if  there  had  been  a partnership  in  fact. 

The  hardship  to  which  Mrs.  Green  is  subjected  by  the  applica- 
tion of  this  rule  is  manifest.  But  Lord  Justice  James  said  in  Ex  p. 
Hayman : “The  hardship  would  have  been  exactly  the  same  if 
there  had  been  a real  partnership.  . . . The  same  conse- 
quences would  then  have  happened  as  happen  where  there  is  only 
an  ostensible  partnership.” 

The  plaintiffs  will,  therefore,  have  judgment  against  William 
Smart,  trading  under  the  name  of  “W.  & J.  Smart,”  for  the  sum 
of  $988.63,  with  interest  from  9th  April,  1907,  and  costs  of  this 
action  other  than  costs  incurred  upon  or  by  reason  of  the  inter- 
pleader proceedings. 

They  will  also  have  judgment  as  against  Margaret  Green,  de- 
claring that  they  are  entitled  to  payment  in  full  of  their  claim 
(both  debt  and  costs)  out  of  the  proceeds  of  the  sale  of  the  assets 
of  the  business  of  “ W.  & J.  Smart”  in  the  hands  of  the  sheriff,  and 
out  of  any  moneys  which  the  sheriff  may  realize  under  the  attaching 
order  against  Clifford  Beaton,  in  priority  to  the  claim  of  Margaret 
Green  as  an  execution  creditor  of  William  Smart. 

The  costs  of  the  sheriff  of  this  action,  exclusive  of  costs  of  or 
occasioned  by  or  by  reason  of  the  interpleader  proceedings,  will, 
after  taxation,  be  paid  to  him  by  the  plaintiffs,  who  may  add  to 
their  claim  against  the  defendant  William  Smart  the  amount  so 
paid  to  the  sheriff. 

The  plaintiffs  will  have  judgment  against  the  defendant  Margaret 
Green  for  payment  of  their  costs  of  this  action,  exclusive  of  costs 
of  or  occasioned  by  or  by  reason  of  the  interpleader  proceedings, 
and  subject  to  a set-off  of  the  costs  of  said  Margaret  Green  in- 
curred in  or  by  reason  of  such  interpleader  proceedings. 

As  against  the  defendant  John  Smart  the  action  will  be  dis- 
missed without  costs. 
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[DIVISIONAL  COURT  ] 

Foster  v.  Anderson. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Delay  of  Vendor — Time  of 
Essence — Whether  of  Contract  or  Acceptance  of  Offer — Deed  to  be  Prepared 
at  Vendor’s  Expense — Effect  of — Misrepresentation — Description — Statute 
of  Frauds — Specific  Performance. 

Where  the  non-completion  of  a contract  for  the  sale  of  land  within  the  time 
limited  thereby  was  caused  by  the  vendor,  she  was  held  to  be  precluded 
from  insisting  on  the  strict  performance  of  the  provision  in  that  respect 
by  the  purchaser. 

The  contract  herein  consisted  of  an  offer  made  by  the  purchaser  and  its 
acceptance  by  the  vendor,  the  offer  containing  the  terms  of  the  contem- 
plated contract,  amongst  which  were  the  provisions  that  “time  shall  be  of 
the  essence  of  this  offer,”  and  that  the  deed  should  be  “prepared  at  the 
expense  of  the  vendor.” 

Held,  (1)  that  the  limitation  making  time  the  essence  referred  merely  to  the 
acceptance  of  the  offer  (Magee,  J.,  dissenting);  (2)  that  the  provision  as 
to  the  deed  being  prepared  at  the  vendor’s  expense  dispensed  with  the 
requirement  of  the  general  rule  that  the  purchaser  should  prepare  and 
tender  the  deed  to  the  vendor: — 

In  the  agreement  for  sale  the  land  was  described  as  lot  No.  22,  whereas  it 
should  have  been  lot  No.  24.  The  proper  park  lot  was  given,  and  it  was 
described  by  its  frontage  and  depth,  and  was  the  only  lot  owned  by  the 
vendor  on  the  street,  there  being,  in  fact,  no  such  number  as' 22  on  the 
street.  The  agreement  also  stated  it  to  be  subject  to  an  existing  mortgage 
for  $4,000,  while  a deed  containing  a proper  description  had  been  executed 
by  the  vendor,  which  was  held  by  the  solicitor  in  escrow: — 

Held,  that  there  was  not  such  vagueness  and  uncertainty  in  the  description 
as  would  render  the  contract  void  under  the  Statute  of  Frauds. 

A decree  for  specific  performance  was  directed. 

Judgment  of  Riddell,  J.,  at  the  trial,  reversed. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  at  the 
trial  in  an  action  for  the  specific  performance  of  a contract  for 
the  sale  of  lands,  tried  before  Riddell,  J.,  at  Toronto. 

W.  J.  Clark,  for  the  plaintiff. 

G.  H.  Watson,  K.C.,  for  the  defendant. 

The  contract  consisted  of  an  offer  and  acceptance  as 
follows  : — 


Offer  to  Purchase. 

To  Mrs.  R.  W.  Anderson  : 

I,  G.  B.  Foster,  of  the  city  of  Toronto  (as  purchaser),  agree 
to  and  with  Mrs.  R.  W.  Anderson  (as  vendor),  through  Messrs. 
Noller  and  Walter  Hill,  her  agents,  to  purchase  all  and  singular 
the  premises  situate  on  the  north  side  of  Ann  Street,  in  the  city  of 
Toronto,  being  the  premises  known  as  number  22  Ann  street, 
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having  a total  frontage  of  about  140,  viz.  89-8,  50  f.eet,  more  or 
less,  by  a depth  of  about  113  for  the  89-8  frontage,  and  92  for  the 
50  feet  frontage,  more  or  less,  at  the  price  or  sum  of  nine  thousand 
five  hundred  dollars  ($9,500),  as  follows:  one  hundred  dollars  ($100) 
in  cash  to  the  said  agents  on  this  date  as  a deposit,  and  covenant, 
promise  and  agree  to  pay  $1,400  on  closing  of  purchase  and  to 
execute  a second  mortgage  for  $4,000,  bearing  interest  at  five  per 
cent.,  and  repayable  $200  of  principal  every  six  months,  and  the 
balance  at  the  end  of  five  years,  with  a privilege  to  pay  off  the 
whole  of  the  said  mortgage  at  any  time  without  notice  or  bonus. 

And  assume  the  mortgage  encumbrance  now  thereon,  which 
has  about  four  years  to  run,  and  upon  which  there  is  yet  to  be 
paid  $4,000,  with  interest  at  the  rate  of  five  per  cent,  per  annum, 
the  amount  whereof  is  to  be  allowed  out  of  the  said  purchase  money, 
and  balance,  with  interest  at  the  rate  of  five  per  cent,  per  annum, 
half-yearly,  until  fully  paid,  to  be  secured  by  mortgage  upon  the 
premises,  free  from  dower. 

Provided  the  title  is  good  and  free  from  encumbrance,  except 
local  rates,  and  except  as  aforesaid;  said  title  to  be  examined  by 
me  at  my  own  expense,  and  I am  not  to  call  for  the  production 
of  any  title  deeds,  or  abstract  of  title,  proof  or  evidence  of  title,, 
or  to  have  furnished  any  copies  thereof,  other  than  those  in  vendor’s, 
possession  or  under  my  control. 

The  purchaser  is  to  be  allowed  ten  days  from  acceptance  ter 
investigate  the  title  at  his  own  expense,  and  if  within  that  time  he 
shall  furnish  the  vendor  in  writing  with  any  valid  objection  to 
the  title  which  the  vendor  shall  be  unable  or  unwilling  to  remove, 
and  which  the  purchaser  will  not  waive,  this  agreement  shall  be 
null  and  void,  and  the  deposit  money  returned  to  the  purchaser 
without  interest.  This  offer  to  be  accepted  by  September  25th, 
a.d.  1906,  otherwise  void,  and  sale  to  be  completed  on  or  before 
the  10th  day  of  October,  a.d.  1906,  on  which  date  possession  of  the 
said  premises  is  to  be  given  me,  or  I am  to  accept  the  present 
tenancies  and  be  entitled  to  the  receipt  of  the  rents  and  profits 
thereafter. 

Unearned  fire  insurance  premiums,  taxes,  interest,  rentals,  and 
all  local  improvements  and  water  rates  to  be  proportioned  and 
allowed  to  date  of  completion  of  sale.  Deed  or  transfer  to  contain 
covenant  on  part  of  purchaser  to  pay  off  said  assumed  mortgage, 
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D.  C.  and  to  be  executed  by  purchaser  and  prepared  at  the  expense  of 

1907  the  vendor  and  mortgage  at  my  expense.  Said  premises  are  part 

Foster  of  lot  number  Eight,  according  to  plan  number  registered 

Anderson  *n  registry  office  or  land  titles  office. 

Time  shall  be  the  essence  of  this  offer. 

Dated  September  18th,  a.d.  1906. 

(Sd.)  F.  W.  J.  Hill.  (Sd.)  G.  B.  Foster. 


I hereby  accept  the  above  offer  and  its  terms,  and  covenant, 
promise  and  agree  to  and  with  the  said  G.  B.  Foster,  to  duly  carry 
out  the  same  on  the  terms  and  conditions  above  mentioned,  and 
I also  agree  with  said  agent  to  pay  2£%,  the  usual  commission. 
Dated  September  25th,  a.d.  1906. 

(Sd.)  Rosina  A.  Anderson. 
Witness:  (Sd.)  H.  Guest  Collins. 


The  learned  Judge  reserved  his  decision  and  subsequently  de- 
livered the  following  judgment,  in  which,  and  in  the  judgments  of 
Boyd,  C.,  and  Magee,  J.,  the  facts  are  fully  stated. 

October  2.  Riddell,  J.: — In  this  case,  tried  by  me  without  a 
jury  at  Toronto,  I directed  the  parties  to  hand  in  the  authorities 
upon  which  they  relied. 

I have  considered  those  referred  to,  and  remain  of  the  opinion 
indicated  at  the  trial. 

The  facts  are  very  simple.  An  offer  to  purchase,  dated  Sep- 
tember 18th,  1906,  signed  by  the  plaintiff,  was  by  a real  estate  agent 
who  had  by  the  defendant  been  authorized  to  receive  offers  to 
purchase  transmitted  to  her.  She,  on  September  25th,  1906, 
accepted  this  offer  to  purchase  and  transmitted  the  offer  so  accepted 
to  the  real  estate  agent,  and  it  was  by  him  handed  to  the  plaintiff. 
Shortly  thereafter  the  defendant  became  dissatisfied  with  the 
bargain,  and  so  notified  her  solicitor.  This  solicitor,  in  conversation 
with  the  solicitor  for  the  plaintiff,  made  it  clear  that  his  client  was 
dissatisfied;  and  there  was  nothing  in  the  conduct  of  the  defendant 
or  her  solicitor  which  should  or  did  lead  the  plaintiff  or  his  solicitor 
to  believe  that  the  terms  of  the  contract  would  not  be  rigidly  in- 
sisted upon.  I accept  the  evidence  of  the  defendant’s  solicitor  in  all 
respects,  except  that  I think  the  story  told  by  the  real  estate  agent 
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of  the  interview  between  him  and  the  defendant’s  solicitor  is  sub- 
stantially true.  I have  been  unable  to  find  any  fraud  on  the  part 
of  the  real  estate  agent,  even  if  that  would  in  the  facts  of  the  case 
have  made  any  difference. 

The  terms  of  the  contract  material  to  be  considered  are  as 
follow : — 
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“To  Mrs.  R.  W.  Anderson: 

“I,  G.  B.  Foster,  . . . hereby  agree  to  and  with  Mrs.  R.  W. 

Anderson  to  purchase  all  and  singular,  etc.,  etc.,  ...  at  the 
price  or  sum  of  $9,500  . . . $100  in  cash  ...  on  this  date 

as  a deposit,  and  covenant,  promise  and  agree  to  pay  $1,400  on 
closing  of  purchase,  and  to  execute  a second  mortgage  for  $4,000, 
bearing  interest  at  5%,  payable  . . . And  assume  the  mortgage 

encumbrance  now  thereon  . . . Provided  the  title  is  good  . . 

The  purchaser  is  to  be  allowed  10  days  from  acceptance  to -investigate 
title  at  his  own  expense. 

“This  offer  is  to  be  accepted  by  September  25th,  A.D.  1906, 
otherwise  void;  and  sale  to  be  completed  on  or  before  the  10th  day 
of  October,  A.D.  1906,  on  which  date  possession  of  the  said  premises 
is  to  be  given  me,  or  I am  to  accept  the  present  tenancies  and  be 
entitled  to  the  receipt  of  the  rents  and  profits  thereafter  . . . 

“Time  shall  be  the  essence  of  this  offer. 

“Dated  September  18th,  A.D.  1906. 

“(Sgd.)  G.  B.  Foster. 

“I  hereby  accept  the  above  offer  and  its  terms,  and  covenant, 
promise  and  agree  with  the  said  G.  B.  Foster  to  duly  carry  out  the 
same  on  the  terms  and  conditions  above  mentioned  . . . 

“Dated  September  25th,  A.D.  1906. 

“ (Sgd.)  Rosina  W.  Anderson.” 


I think  that  the  provision  that  time  should  be  “the  essence” 
applies  not  only  to  the  time  at  which  the  offer  was  to  be  accepted 
but  also  to  the  time  at  which  the  offer  so  accepted  was  to  be  carried 
out. 

'Had  the  plaintiff  been  ready  to  carry  out  the  purchase  on  the 
10th  October,  and  had  tendered  a conveyance  for  execution,  accom- 
panying this  with  the  $1,400  and  the  second  mortgage  called  for  by 
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the  contract,  I have  no  doubt  that  the  transaction  would  have  been 
closed,  and  that  though  the  defendant’s  solicitor  had  no  express  in- 
structions to  receive  money  on  behalf  of  his  client,  such  a tender  to 
him  would  have  resulted  in  the  completion  of  the  purchase. 

It  is  quite  clear  that  the  purchaser  did  not  intend  that  the 
purchase  should  be  completed  on  the  10th  October — he  upon  that 
da}^  sent  a draft  conveyance  to  the  solicitor  for  the  defendant  to  be 
executed  by  the  defendant,  and  said  in  the  letter,  “ immediately 
you  notify  me  that  the  same  is  executed  I am  prepared  to  pay  over 
the  purchase  money  at  once.  I understand  that  Mrs.  Anderson  at 
present  resides  in  Austin,  Texas,  and  I tender  this  to  you  as  her 
solicitor  and  agent  in  the  Province.”  It  was  apparently  intended 
by  the  plaintiff  that  the  deed  should  be  sent  for  execution  to  Texas, 
and  upon  the  notification  to  him  that  the  deed  had  been  executed 
he  would  then  pay  over  the  purchase  money.  This  could  not  be 
until  two  dr  three  days  at  least  after  the  10th  October. 

Not  to  labour  the  point  that  no  second  mortgage  had  been 
furnished,  it  seems  to  me  that  the  delay  of  the  plaintiff  is  suffic  ent 
to  enable  the  defendant  to  succeed. 

However  a court  of  equity  would  have  looked  upon  a stipulation 
that  time  should  be  of  the  essence  of  the  contract,  in  the  time  of 
Lord  Thurlow:  Gregson  v.  Riddle , cited  by  Romilly  M.R. , in  7 Ves. 
268  ; it  is  clear  that  such  a clause  is  now  as  binding  in  equity  as  in 
law:  Fry  on  Specific  Performance,  3rd  ed.,  sec.  1076. 

Cases  as  to  the  necessity  of  a tender  have  little  bearing  upon  the 
matter  now  under  discussion.  No  doubt  it  has  been  held  that  if  a 
tender  would  have  been  a mere  formality  and  would  have  been 
refused  it  may  well  be  dispensed  with.  Such  are  the  cases  of  Cudney 
v.  Gives  (1890),  20  O.R.  500,  and  the  like. 

Here  it  was  not  merely  an  omission  to  tender,  but  there  was  the 
intention  not  to  complete.  And  I have  found  the  fact  to  be  that 
a tender  made  upon  the  10th  October  would  have  been  effective. 

Nor  do  the  cases  in  which  a defendant  was  not  permitted  to  set 
up  this  defence,  where  the  omission  to  complete  was  due  to  his  own 
default  or  misconduct,  assist.  There  is  nothing  of  the  kind. 

In  this  view  the  action  should  be  dismissed. 

As  between  a plaintiff,  who  desires  to  force  the  sale  to  him  of 
property  at  an  undervalue,  and  a defendant,  who  refuses  to  complete 
a contract  entered  into  with  her  eyes  open  because  it  will  result  in 
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pecuniary  loss,  and  depends  on  such  narrow  grounds  as  I have  held 
to  be  successful  in  this  case,  there  is  not  much  to  choose. 

In  the  exercise  of  my  discretion  I do  not  award  costs  to  either 
party. 

From  this  judgment  the  plaintiff  appealed  to  a Divisional  Court. 

On  December  2nd  the  appeal  was  heard  before  Boyd,  C.,  Magee, 
and  Mabee,  JJ. 

A.  H.  Marsh , K.C.,  and  W.  J.  Clark,  for  the  appellant.  The 
judgment  is  based  on  the  ground  that  the  contract  was  not  carried 
out  within  the  time  specified.  Time  was  not  of  the  essence  of  the 
contract.  The  contract  consisted  of  an  offer  and  acceptance,  and 
the  provision  contained  in  the  contract,  “Time  shall  be  the  essence 
of  this  offer,”  applies  only  to  the  acceptance  of  the  offer  and  not  to 
the  performance  of  the  contract  itself.  As  soon  as  the  defendant 
had  accepted  the  offer  this  provision  was  satisfied.  In  the  inter- 
pretation of  contracts  at  common  law  and  equity  there  was  a 
distinction  in  this  respect  : while  at  common  law  time  was  always 
of  the  essence,  it  was  not  so  in  equity.  Now  a stipulation  to  such 
effect  will  govern.  It  must,  however,  be  stated  in  clear  and  unam- 
biguous language,  and  will  be  construed  strictly:  Wells  v.  Maxwell 
(1863),  32  Beav.  408;  Parkin  v.  Thor  old  (1852),  16  Beav.  59,  65. 
The  main  object  of  the  agreement  was  the  sale.  The  time  of  the 
performance  was  something  ancillary:  Seaton  v.  Slade  (1802),  7 

Ves.  264,  273,  and  Gregson  v.  Riddle  (1784),  cited  therein;  Hipwell 
v.  Knight  (1835),  1 Y.  & C.  Ex.  401.  Even  now,  in  cases  of  re- 
demption, a provision  limiting  the  time  will  not  be  allowed  to 
govern:  Webb  v.  Hughes  (1870),  L.R.  10  Eq.  281,  286.  In  Bower- 
man  v.  Fraser  (1907),  10  O.W.R.  229,  where  there  was  a similar 
provision,  Britton,  J.,  who  tried  the  case,  held  that  this  provision 
only  applied  to  the  acceptance  of  the  offer.  The  judgment  was 
reversed  on  appeal,  (1907),  10  O.W.R.  729,  but  on  other  grounds. 
In  Crabbe  v.  Little  (1907),  9 O.W.R.  551,  Mabee,  J.,  held  that  a 
similar  proyision  only  applied  to  the  acceptance  of  the  option. 
Even  if  time  was  of  the  essence  of  the  contract,  the  non-performance 
was  caused  by  the  defendant,  the  plaintiff  being  always  ready  and 
willing  to  carry  out  the  purchase.  The  defendant  cannot  take  ad- 
vantage of  her  own  default.  The  plaintiff,  being  debarred  from 


D.C. 

1907 

Foster 

v. 

Anderson. 
Riddell,  J. 


368 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1907 

Foster 

v. 

Anderson. 


performing  his  part  of  the  contract  by  the  act  of  the  defendant,  is 
relieved  from  liability:  Upperton  v.  Nikolson  (1871),  L.R.  6 Ch.  App. 
436,  443;  Pomeroy  on  Specific  Performance,  2nd  ed.,  390;  Sugden’s 
V.  & P.,  14th  Eng.  ed.,  pp.  262-3,  8 Amer.  ed.,  ch.  vi.,  p.  257.  As  to 
the  tender  of  a conveyance,  the  general  rule,  in  the  absence  of  any 
provision  to  the  contrary,  is  that  the  purchaser  is  to  prepare  the 
conveyance  at  his  own  expense  and  to  tender  it  to  the  vendor  for 
execution:  Stevenson  v.  Davis  (1893),  23  S.C.R.  629,  633;  Stephens 
v.  De  Medina  (1843),  4 Q.B.  427.  In  this  contract,  however,  there 
is  the  provision  that  the  conveyance  is  to  be  prepared  at  the 
vendor’s  expense.  The  proper  construction  is  that  the  vendor  is  to 
prepare  it,  and  this  dispenses  with  the  necessity  of  the  purchaser 
preparing  and  tendering  it:  Clark  v.  McKay  (1872),  32  U.C.R.  583, 
589.  The  plaintiff,  however,  did  make  a tender.  Then  as  to  the 
cross-appeal,  there  was  no  misrepresentation  on  the  part  of  the 
plaintiff.  The  agent  was  the  agent  of  the  defendant  and  not  of  the 
plaintiff.  The  alleged  misrepresentation  was  an  afterthought.  The 
trial  Judge  has,  however,  expressly  found  this  point  in  the  plaintiff’s 
favour.  As  to  the  Statute  of  Frauds,  there  was  a sufficient  descrip- 
tion of  the  property.  The  fact  of  its  being  described  as  No.  22 
instead  of  No.  24  is,  under  the  circumstances,  immaterial.  There 
is,  as  a matter  of  fact,  no  such  number  as  22  on  this  street.  Both 
parties  knew  the  subject  matter  with  which  they  were  dealing,  and 
the  frontage  and  depth  are  given.  The  lot  in  question  was  the 
only  property  owned  by  the  defendant  on  the  street.  It  is  identified 
by  the  fact  that  the  property  sold  is  to  be  subject  to  an  existing 
mortgage  of  $4,000,  which  there  was  against  this  property,  and 
there  is  the  deed  of  conveyance  executed  by  the  defendant  and  in 
the  possession  of  her  solicitor,  in  which  the  property  is  properly 
described:  Coote  v.  Borland  (1904),  35  S.C.R.  282;  Gillatley  v. 

White  (1870),  18  Gr.  1;  Plant  v.  Bourne,  [1897]  2 Ch.  281. 

G.  H.  Watson,  K.C.,  for  the  respondent.  Under  the  provision 
in  the  contract,  time  is  made  the  essence  of  the  contract,  and  not 
merely  of  the  offer.  Whatever  may  have  been  the  equitable  doc- 
trine, there  is  no  doubt  that  time  can  now  be  made  the  essence  of 
the  contract.  The  intention  of  the  parties  also  was  that  time  was 
to  be  of  the  essence,  the  property  being  of  a speculative  character, 
and  the  market  fluctuating;  and  this  would  govern  altogether,  apart 
from  express  contract:  Wallace  v.  Hesslein  (1898),  29  S.C.R.  171; 
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Robinson  v.  Harris  (1891),  21  O.R.  43  (1892),  19  A.R.  134;  Wells 
v.  Smith  (1837),  7 Paige  Ch.  82;  Crossfield  v.  Gould  (1883),  9 A.R. 
218;  Nason  v.  Armstrong  (1894),  21  A.R.  183  (1894),  25  S.C.R.  263; 
Carter  v.  Phillips  (1887),  144  Mass.  100;  Brooke  v.  Garrod  (1857), 
3 K.  & J.  608,  2 DeG.  & J.  62;  McClung  v.  McCracken  (1883),  3 
O.R.  596.  The  plaintiff  should  have  tendered  a conveyance  within 
the  time  limited.  He  knew  what  the  terms  of  the  contract  were, 
including  the  time  within  which  it  was  to  be  completed.  As  pointed 
out  by  the  trial  Judge,  it  is  quite  clear  that;  the  plaintiff  did  not 
intend  that  the  sale  should  be  carried  out  by  the  time  stipulated. 
This  appears  from  his  letter  to  the  defendant’s  solicitor  enclosing 
the  conveyance,  in  which  he  intimates  that  it  would  have  to  go  to 
Texas  to  be  executed  by  the  defendant  there,  and  that  on  its  return 
he  would  be  ready  to  pay  the  required  amount  of  the  purchase 
money,  and  complete  the  contract,  thus  shewing  he  knew  the  matter 
would  not  be  closed  within  the  time  limited.  He  should  have  also 
tendered  the  amount  of  the  purchase  money  required  to  be  paid, 
and  also  the  second  mortgage  required  to  be  given  by  him;  and 
even  when  the  mortgage  was  tendered,  it  was  not  executed.  The 
onus  of  tendering  the  conveyance  was  on  the  plaintiff.  All  that  the 
agreement  provides  for  is  that  it  was  to  be  prepared  at  the  de- 
fendant’s expense;  that  does  not  dispense  with  the  preparation  by 
the  plaintiff.  The  evidence  shewed  that  the  parties  were  dealing 
with  each  other  at  arm’s  length,  and  the  plaintiff  knew  that  the 
defendant  would  insist  upon  a strict  performance  of  the  contract: 
Pomeroy  on  Specific  Performance,  472.  There  was  no  default  on 
the  defendant’s  part;  she  was  re&dy  to  carry  out  her  part  of  the 
contract  as  soon  as  the  plaintiff  had  done  what  was  necessary  to  be 
done  by  him:  Dalrymple  v.  Scott  (1892),  19  A.R.  477;  Johnston  v. 
Milling  (1886),  16  Q.B.D.  461.  As  to  the  cross-appeal,  there  was 
clearly  misrepresentation  on  the  agent’s  part;  the  agent  was  the 
agent  for  the  plaintiff  as  well  as  for  the  defendant.  His  letter  to  the 
defendant  would  imply  that  her  solicitor  had  approved  of  the  sale 
to  the  plaintiff,  while  it  is  proved  that  there  never  was  any  such 
approval.  It  is  not  essential  that  fraud  should  be  proved,  but 
merely  misrepresentation  of  a fact:  Coventry  v.  McLean  (1892), 

22  O.R.  1;  Mullens  v.  Miller  (1882),  22  Ch.D.  194;  Adam  v.  New- 
bigging  (1888),  13  App.  Cas.  308.  As  to  the  description,  there  is 
not  a sufficient  description  under  the  statute:  Gray  v.  Smith  (1889), 
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43  Ch.D.  208,  214;  Bradley  v.  Elliott  (1906),  11  O.L.R.  398;  Knapp 
v.  Carley  (1904),  3 O.W.R.  940.  It  is  admitted  that  the  description 
of  the  property  as  No.  22  is  inaccurate.  It  is  not  sufficient  to  say 
that  this  is  the  only  property  on  the  street;  there  might  be  some- 
thing in  this  if  the  agreement  had  said  “my”  property  on  Ann 
street.  Nor  does  the  fact  of  there  being  the  mortgage  on  the 
property  which  the  plaintiff  had  to  assume  assist  the  plaintiff. 
The  only  way  the  land  can  be  identified  is  by  the  admission  of 
parol  evidence.  The  fact  of  the  deed  which  was  executed  by  the 
defendant  containing  a proper  description  cannot  assist  the  plaintiff. 
It  was  not  admissible  in  evidence ; it  had  never  been  delivered,  and 
was  merely  an  escrow  in  the  hands  of  the  defendant’s  solicitor. 
The  granting  of  specific  performance  is  discretionary,  and  the  Court 
will  not  grant  a decree  therefor  under  the  circumstances:  Harris 
v.  Robinson,  21  S.C.R.  390;  Lemare  v.  Dixon  (1874),  L.R.  6 H.L. 
414;  Tamplin  v.  James  (1879),  15  Ch.D.  215;  Walker-Parker  Co.  v. 
Thompson  (1906),  7 O.W.R.  125. 

December  6.  Boyd,  C.: — Stipulations  making  time  of  the 
essence  of  a contract  are  to  be  construed  strictly  and  require  to  be  dis- 
tinct and  express:  Hudson  v.  Temple  (1860),  29  Beav.  536,  at  p.  543, 
and  Wells  v.  Maxwell,  32  Beav.  408,  at  p.  414.  In  the  latter  case 
time  was  made  of  the  essence  of  the  contract  in  respect  of  making 
objections  to  the  title.  The  Master  of  the  Rolls  asks  why  does  the 
contract  say  “in  this  respect”  if  it  was  meant  that  time  should  be 
of  the  essence  of  the  contract  in  every  other  respect?  This  is  dis- 
tinctly a case  in  which  no  time  whatever  is  limited  for  the  perform- 
ance of  the  contract. 

I think  the  strict  reading  of  the  clause  in  this  contract, 
“Time  shall  be  of  the  essence  of  this  offer,”  means  in  respect  to  the 
offer — the  acceptance  of  the  offer — time  shall  be  essential.  Does 
it  mean  that  in  respect  of  all  matters  and  terms  contained  in  the 
proposal  after  its  acceptance,  which  then  becomes  a contract,  time 
shall  be  equally  essential?  It  does  not  say  so,  and  if  it  is  ambig- 
uous, the  Court  leans  against  its  being  extended  beyond  its  obvious 
meaning. 

However,  I do  not  find  it  necessary  to  place  my  decision 
on  this  ground.  Assume  that  time  was  made  essential  as  to 
the  completion  of  the  contract,  the  rule  of  Court  is  that  the 
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vendor  cannot  claim  the  benefit  of  the  term  making  time  of  the 
essence,  if  he  himself  has  been  guilty  of  laches — if  he  has  failed  to 
bestir  himself  when  he  should  have  been  doing — this  policy  of  inac- 
tivity may  enure  to  the  exculpation  of  the  other  side.  The  Court 
may  then  consider  that  the  time  element  has  ceased  to  be  of  an 
essential  character,  and  that  'reasonable  diligence  only  has  to  be 
regarded. 

Now,  there  is  a clause  of  the  contract  which  imposes  a duty  on 
the  vendor  as  to  the  conveyance.  It  reads,  the  deed  or  transfer 
is  to  contain  a covenant  on  the  part  of  the  purchaser  to  pay  off  the 
said  assumed  mortgage,  and  to  be  executed  by  the  purchaser  (for 
the  purpose  of  engaging  himself  personally  to  its  payment)  and 
prepared  at  the  expense  of  the  vendor;  and  mortgage  to  be  at  my 
(purchaser’s)  expense.  The  general  rule,  in  the  absence  of  other 
provision,  is  that  the  purchaser  prepares  the  conveyance  at  his 
own  expense:  Stevenson  v.  Davis  (1893),  23  S.C.R.  629,  633.  The 
reason  for  this  is  discussed  in  Stephens  v.  De  Medina,  4 Q.B. 
422,  427,  and  Lord  Denman,  C.J.,  intimates  that  the  rule  seems  to 
be  a consequence  from  the  fact  that  the  purchaser  is  to  pay  for  the 
conveyance. 

The  language  used  by  Parke,  J.,  in  Price  v.  Williams  (1836),  1 
M.  & W.  1,  is  now  in  point,  where  the  instrument  (lease)  was  “to 
be  prepared  at  the  sole  expense  of  the  landlord.”  The  learned 
Judge  said,  at  p.  13:  “As  the  lease  was  to  be  prepared  at  the  sole 
expense  of  the  defendant”  (lessor),  “he  was  to  prepare  it,  and  not  the 
lessee.  It  may  be,  indeed, that  one  may  be  bound  by  the  express  terms 
of  a contract  to  prepare  a lease  or  conveyance,  and  yet  that  it  shall 
be  paid  for  by  another,  for  such  stipulations  are  not  inconsistent, 
but  when  all  that  is  stipulated  for  is;  that  it  shall  be  prepared  at  the 
expense  of  the  lessor,  and  there  is  no  context  to  explain  it,  it  must 
be  intended  that  the  lessor  is  to  prepare  it  also.” 

Here  the  solicitors  on  both  sides  understood  (and  I think  rightly) 
that  the  vendor  was  to  prepare  the  deed  and  the  purchaser  the  mort- 
gage: Clark  v.  McKay,  32  U.C.R.  583,  589.  By  the  time  limits 
of  the  contract,  the  acceptance  was  on  the  25th  September,  1906, 
ten  days  were  allowed  to  investigate  the  title,  which  would  bring  it 
to  the  5th  October,  and  the  sale  was  to  be  completed  on  the  10th 
October.  Accordingly  on  the  4th  October  the  purchaser’s  (plaintiff) 
solicitor  writes  vendor’s  (defendant)  solicitor  a letter  asking  that  a 
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draft  deed  be  submitted,  and  that  as  soon  as  that  was  done  he  would 
submit  draft  mortgage.  No  answer  being  sent  by  the  defendant’s 
solicitor,  the  plaintiff’s  solicitor  again  writes  on  the  8th  October, 
enclosing  draft  mortgage  for  approval,  and  repeats  the  request  for 
draft  deed,  and  hopes  to  be  ready  to  close  on  the  10th  if  the  deed 
is  executed  in  time.  Still  no  answer  being  given,  the  plaintiff’s 
solicitor  writes  a third  time,  on  10th  October,  enclosing  deed  to  be 
executed  by  the  vendor,  and  intimating  preparedness  to  pay  the 
required  purchase  money  at  once  upon  its  execution.  Up  to  the 
time  fixed  for  the  completion,  the  solicitor  for  the  plaintiff  has  been 
thus  active  and  desirous  to  complete  in  due  course.  But  the  de- 
fendant has  done  nothing  to  accelerate  the  things  needful  to  be  done 
in  order  to  the  due  completion;  concurrent  action  was  contemplated 
and  was  necessary  on  the  part  of  both  solicitors. 

The  defendant,  however,  did  take  action  ex  parte  in  getting  a 
conveyance  executed,  but  kept  this  from  the  knowledge  of  the 
plaintiff’s  solicitor.  A deed  was  sent  to  the  defendant  (who  was 
then  in  Texas)  some  time  in  the  beginning  of  October,  and  was 
executed  by  her  on  the  6th  October,  and  was  in  the  hands  of  the 
defendant’s  solicitor  about  the  8th  October.  The  draft  of  this  deed 
should  have  been  submitted,  for  simple  though  the  conveyancing 
be,  the  deed  is  drawn  incorrectly  in  making  $5,500  payable  in  cash, 
whereas  part  of  it,  $4,000,  was  to  be  secured  by  a second  mortgage — 
a prior  mortgage  to  the  Messrs.  Foster  being  assumed  by  the  pur- 
chaser. 

However,  this  relation  of  facts  justifies  the  conclusion  that  the 
blame  for  delay  rests  on  the  defendant  and  not  on  the  plaintiff.  It 
would  be  a “ monstrous  injustice”  that  one  who  has  not  complied 
with  a stipulation  as  to  time  should  seek  to  enforce  the  strict  ob- 
servance of  it  on  the  other  side,  who  has  been  diligent.  In  truth, 
the  essential  limit  is  thus  removed,  and  the  course  of  dealing  in 
completing  the  transaction  rests  on  the  general  principles  of  the 
Court:  Upperton  v.  Nikolson,  L.R.  6 Ch.  App.  443. 

I think  the  grounds  upon  which  the  learned  Judge  proceeded 
in  dismissing  the  action  are  not  tenable. 

But  on  the  appeal  the  defendants  sought  to  support  the  judg- 
ment on  two  other  grounds,  (1)  that  the  plaintiff’s  agent  had  been 
guilty  of  misrepresentation  of  a material  fact,  and  (2)  that  there  is 
no  contract  enforceable  having  regard  to  the  Statute  of  Frauds. 
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As  to  misrepresentation,  it  is  not  proved.  The  statement  relied 
on  as  such  was  made  in  a letter  by  the  agent  of  the  vendor,  and  not 
of  the  purchaser,  and  it  was  a statement  of  what  had  occurred 
according  to  his  recollection  in  an  interview  with  the  defendant’s 
solicitor.  The  trial  Judge  accredits  the  evidence  of  Hill,  this  agent, 
and  that  ends  the  matter.  The  real  reason  why  the  defendant  was 
desirous  to  get  out  of  the  contract  was  because  the  place  was  better 
rented  than  she  supposed  to  be  the  case  when  she  signed  the  accep- 
tance. 

As  to  the  Statute  of  Frauds,  the  objection  is  that  the  lot  sold  is 
described  as  lot  22  in  the  offer  signed,  whereas  the  true  lot  is  No.  24 
on  Ann  street  in  the  city  of  Toronto.  It  is  designated  as  part  of 
park  lot  8,  and  “ known  as”  22  Ann  street,  giving  metes  and  bounds. 
To  Hill,  the  agent,  and  Dr.  Foster,  the  purchaser,  it  was  known  as 
lot  22,  whereas  it  was  in  truth  lot  24.  It  was  an  error  common  to 
both,  and  amounts  to  falsa  demonstratio  and  nothing  more.  It  is 
easily  corrected,  and  no  question  of  conflict  of  evidence  arises. 
There  is  absolutely  no  doubt  that  the  parties  were  dealing  about 
the  same  subject  matter,  and  the  identity  of  the  premises  is  beyond 
perad venture.  This  is  the  only  property  owned  by  the  defendant 
in  the  city.  On  Ann  street  there  were  but  three  houses  numbered 
2,  24  and  40  (and  none  numbered  22  at  all).  Besides  this,  there  is 
certainly  a further  mark  of  locality  in  that  the  defendant’s  lot  has 
on  it  a mortgage  for  $4,000,  which  is  to  be  assumed  by  the  purchaser. 
That  seems  to  earmark  it  upon  the  evidence.  And  again,  proof  of 
the  contract,  with  proper  description  of  land  and  sufficient  under 
the  Statute  of  Frauds,  is  contained  in  the  deed  of  conveyance  (held 
in  escrow),  dated  6th  October,  which  sets  it  forth  as  subject  to  this 
prior  mortgage,  but  which  is  in  error  as  to  the  cash  payment. 

All  these  things  being  in  proof  and  taken  together  relieve  the 
written  contract  from  any  vagueness  or  uncertainty.  It  is  needless 
to  go  through  the  cases  in  detail,  but  I refer  as  authorities  to  Coote 
v.  Borland , 35  S.C.R.  282;  Gillatley  v.  White,  18  Gr.  1;  Plant  v. 
Bourne,  [1897]  2 Ch.  281;  Clark  v.  Walsh  (1903),  2 O.W.R.  72; 
Wallace  v.  Hesslein,  29  S.C.R.  171. 

I am  aware  that  Gillatley  v.  White  has  been  suspiciously  looked 
at,  but  I do  not  consider  its  value  as  an  authority  impaired.  The 
same  holding  with  reference  to  a deed  in  escrow  was  maintained  by  a 
very  strong  Court  in  Massachusetts  in  1899,  of  which  Holmes,  C.J., 
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was  the  presiding  Judge:  Hibbard  v.  Hatch  Storage  Battery  Co. 
(1899),  174  Mass.  296. 

The  result,  after  consideration  of  the  appeal  and  what  is  errone- 
ously termed  the  cross-appeal,  is  that  the  usual  judgment  for  specific 
performance  should  be  directed,  with  costs  of  action  and  appeal  to 
be  paid  by  the  defendant,  and  a reference  to  the  Master  to  settle 
conveyances  if  the  parties  cannot  agree. 


Magee,  J.: — The  plaintiff’s  “ offer,”  beginning  by  agreeing  to 
purchase,  stipulated  that  it  should  be  accepted  by  25th  September 
or  otherwise  be  void,  and  that  he  should  have  ten  days  to  examine 
the  title,  and  that  the  purchase  should  be  completed  by  10th  Oc- 
tober, when  he  was  to  get  possession  or  accept  the  existing  tenancies; 
and,  after  other  provisions,  wound  up  with  the  words,  “ Time  shall  be 
the  essence  of  this  offer.”  The  learned  trial  Judge  held  that  the 
offer  having  been  accepted,  this  last  clause  applied  to  the  time  for 
completion.  In  two  other  cases  where  offers  were  made  and  ac- 
cepted upon  printed  forms  similar  to  that  used  in  this  instance  the 
learned  trial  Judges  came  to- the  opposite  conclusion.  In  this  conflict 
of  opinion  one  might  well  hesitate,  but  it  does  not  seem  to  me  that 
the  judgment  now  in  appeal  was  not  in  this  regard  the  correct  one. 

When  an  offer  is  accepted  its  terms  become  those  of  the  contract. 
The  effect  here  would  be  the  same  as  if  the  clause  had  read  that  time 
should  be  the  essence  of  the  contract.  Moreover,  unless  it  was  in- 
tended to  apply  to  all  the  provisions  of  the  offer  this  time  clause 
would  be  unnecessary.  The  plaintiff  had  already  protected  himself 
against  belated  acceptance  by  declaring  that  his  offer  would  be  void 
if  not  accepted  by  the  date  named.  That  avoidance  clause  may 
itself  have  been  unnecessary,  but  it  had  already  emphasized  the 
promptitude  required.  The  fact  that  actual  possession  was  here 
manifestly  not  of  importance  would  lend  colour  to  the  argument 
that  the  time  of  completion  could  not  be  essential.  But  I am  unable 
to  dissociate  the  time  for  completion  from  that  for  acceptance  in  the 
express  provision  made  by  the  purchaser  as  to  what  he  considered 
of  essence,  or  to  see  that  that  provision  was  not  offered  for  the 
benefit  of  the  vendor  as  well  as  himself. 

Then,  assuming  that  time  was  essential  as  to  the  date  for  com- 
pletion, what  is  the  position?  The  offer  had  provided  that  the  deed 
should  be  prepared  at  the  defendant’s  expense  and  the  mortgage  at 
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the  plaintiff’s.  ThO  time  for  investigation  of  the  title  would  expire 
on  5th  October. 

On  4th  October  the  plaintiff’s  solicitor  wrote  to  the  defendant’s 
solicitor  asking  him  to  submit  the  draft  of  the  proposed  conveyance. 
Both  had  assumed,  and  I think  correctly,  that  the  contract  called 
for  the  preparation  of  the  deed  by  the  vendor.  The  defendant’s 
solicitor  at  the  trial  admitted  that  it  is  the  usual  practice  for  one 
solicitor  to  submit  the  draft  deed  to  the  other,  and  for  the  vendor 
to  submit  the  draft  deed.  He  had,  in  fact,  prepared  a conveyance, 
and  on  1st  October,  without  submitting  it  to  the  other  side,  had  sent 
it  to  the  defendant  in  Texas  for  execution  by  her  there;  but  he  did 
not  see  fit  to  give  the  plaintiff’s  solicitor  any  intimation  of  that  fact. 
Then  followed  their  letter  of  8th  October  again  asking  for  draft 
deed,  and  enclosing  for  approval  a draft  of  the  mortgage  for  purchase 
money,  an  error  in  which  they  corrected  on  the  same  day.  Neither 
of  these  letters  was  replied  to.  The  deed  signed  and  sealed  by  the 
defendant  was  received  by  her  solicitor  by  post  from  her  on  8th  or 
9th  October,  but  he  still  made  no  disclosure  of  that  fact  to  the 
plaintiff’s  solicitor. 

The  admission  put  in  by  the  solicitors  as  to  what  took  place 
between  them  shews  only  that  some  days  before  10th  October  he 
informed  them  that  he  understood  the  defendant  claimed  to  have 
been  induced  to  sign  the  agreement  under  a misrepresentation  of 
facts,  or  a misrepresentation  by  Mr.  Hill,  and  they  replied  that  the 
plaintiff  was  no  party  to  misrepresentation  and  the  defendant  must 
carry  out  her  contract,  and  that  he  did  not  at  any  time  make  any 
communication  by  telephone  other  than  that  his  instructions  were 
that  the  agreement  had  been  obtained  by  misrepresentation.  The 
plaintiff  when  making  his  offer  to  the  defendant  and  delivering 
it  to  Messrs.  Nolles  & Hill,  therein  called  “her  agents,”  had  in  ac- 
cordance with  its  terms  paid  them  $100  as  a deposit — of  which  Mr. 
Hill  informed  the  defendant  in  his  letter  of  18th  September. 

If  the  defendant’s  solicitor  intended  his  verbal  communi- 
cations as  a repudiation  of  the  agreement  and  notice  of  the 
defendant’s  refusal  to  be  bound  by  it,  then  a tender  by  the 
plaintiff  would  have  been  unavailing  and  useless.  If  it  was  not 
a repudiation  then  it  would  only  give  the  purchaser’s  solicitor, 
with  whom  he  seems  to  have  been  on  friendly  terms,  notice 
that  though  his  client  was  dissatisfied  she  would  abide  by  the 
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agreement.  He  took  no  steps  to  have  the  deposit  returned  or  the 
agreement  cancelled,  and  at  the  trial  he,  somewhat  hesitatingly 
perhaps,  says  he  thinks  he  would  have  accepted  the  money  if  ten- 
dered. On  8th  October  requisitions  as  to  title  were  given  him,  but 
he  paid  no  attention  to  them.  When  on  10th  October  he  received 
the  letter  from  the  plaintiff’s  solicitor  enclosing  a deed  and  duplicate 
for  execution  by  the  defendant,  he  had  not  made  and  did  not  then 
make  any  disclosure  of  the  fact  that  he  had  sent  and  received  a deed 
and  was  ready  to  deliver  one.  Apparently,  from  his  subsequent 
letter  of  22nd  October,  it  was  on  10th  October  that  he  was  telephon- 
ing that  his  instructions  were  that  the  agreement  was  obtained  by 
misrepresentation,  and  that  was  all  he  did  telephone.  The  letter 
of  10th  October  made  him  aware  that  the  plaintiff’s  solicitor  was 
under  the  belief  that  no  deed  had  been  sent  or  obtained,  and  that  it 
would  be  physically  impossible  to  close  the  sale,  and  that  a tender 
of  money  and  mortgage  would  be  useless.  He  allowed  them  to 
remain  in  that  belief.  Had  he  stated  that  he  had  a deed  ready  the 
transaction  could,  and  no  doubt  would,  have  been  closed  that  day. 
His  conduct  had  led  them  to  understand  either  that  it  would  not  be 
closed  at  all  or  at  least  not  upon  the  day  fixed.  I do  not  think  the 
defendant  can  be  heard  under  such  circumstances  to  say  that  a 
tender  would  have  been  of  any  avail.  One  party  must  not,  even  by 
inaction  where  it  has  that  effect,  lead  the  other  on  to  a supposition 
that  he  need  not  act:  Jones  v.  Price  (1796),  3 Anstr.  924.  And  if 
the  tender  would  have  been  useless  it  need  not  be  made:  Cudney  v. 
Gives , 20  O.R.  500. 

As  to  the  alleged  misrepresentation  by  Mr.  Hill,  the  evidence 
seems  to  me  to  fully  justify  the  credit  given  by  the  learned  trial 
Judge  to  the  testimony  of  that  gentleman,  and  to  negative  any  such 
charge.  The  defendant’s  solicitor  had  approved  of  sending  on  the 
offer,  though  he  did  not  know  the  purchaser’s  name,  and  it  was  not 
from  any  idea  of  any  such  misrepresentation  by  Hill  that  the  de- 
fendant’s daughter  wrote  him  on  29th  September  to  cancel  the  sale. 

There  remains  the  objection  under  the  Statute  of  Frauds.  In 
the  description  of  land  in  the  offer  the  premises  are  said  to  be 
“known  as  No.  22  Ann  street,”  whereas  those  of  which  the  plaintiff 
seeks  a conveyance  arg  known  as  “No.  24  Ann  street.”  Hence  it 
is  said  there  is  no  written  contract  for  the  latter  property.  Both 
parties  admit  that  the  property  they  intended  to  deal  with,  and 
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which  they  supposed  was  being  sold,  was  that  known  as  No.  24,  and 
that  it  was  a misdescription  to  call  it  No.  22.  The  defendant  says 
she  had  no  other  property  in  Toronto  than  that  known  as  No.  24, 
and  it  was  that  property  which  she  meant  to  sell  and  believed  she 
was  receiving  and  accepting  an  offer  for.  The  full  description  of 
the  property  in  the  offer  is  as  follows : “ All  and  singular  the  premises 
situate  on  the  north  side  of  Ann  street  in  the  City  of  Toronto, 
being  the  premises  known  as  No.  22  Ann  Street,  having  a total 
frontage  of  about  140,  viz.,  89-8,  50  feet,  more  or  less,  by  a 
depth  of  about  113  feet,  for  the  89-8  frontage,  and  92  for  the 
50  feet  frontage,  more  or  less.”  And  further  on  it  is  stated  “said 
premises  are  part  of  park  lot  No.  Eight  according  to  plan  No.  — , 
registered  in  the  registry  office  or  land  titles  office.” 

The  defendant  herself  says:  “There  was  no  No.  22  Ann  street  in 
Toronto.  My  house  was  24  Ann,  and  there  was  only  three  houses 
there.  The  three  numbers  were  2,  24  and  40.  They  were  the  only 
numbers  on  the  street,  but  mine  was  always  24.”  The  evidence 
does  not  shew  the  number  to  be  more  than  colloquial.  The  fact 
that  there  was  not  any  No.  22  takes  all  force  from  the  objection 
raised  under  the  statute.  If  we  are  not  to  read  the  offer  and  accep- 
tance as  meaning  that  the  parties,  knowing  well  the  property  with 
which  they  were  dealing,  chose  to  call  and  know  it  as  No.  22,  then 
No.  22,  having  no  meaning  and  throwing  no  light  on  the  rest  of  the 
description,  may  be  eliminated,  and  we  look  to  the  other  particulars 
to  find  what  is  being  sold.  Those  others  are  certainly  much  more 
definite  than  the  description  held  sufficient  in  Plant  v.  Bourne, 
[1897]  2 Ch.  281,  and  render  unnecessary  a consideration  of  the 
various  authorities  which  might  have  to  be  dealt  with  had  there 
been  a No.  22  Ann  street  to  which  the  rest  of  the  description  would 
answer.  It  cannot  be  said  that  any  property  other  than  the  de- 
fendant’s is  mentioned,  and  one  is  not  doing  anything  contrary  to 
or  disturbing  or  even  adding  to  the  written  contract  in  holding  that 
it  applies  to  the  property  which  the  defendant  owns  and  which  it 
answers.  The  conveyance  to  the  plaintiff,  which  the  defendant 
signed  and  sealed  in  anticipation  of  the  sale  being  carried  out, 
makes  no  allusion  to  the  street  number,  and  describes  the  land  as 
part  of  park  lot  No.  8,  and  by  metes  and  bounds.  The  objection 
under  the  statute  fails. 

The  appeal  should  in  my  opinion  be  allowed,  and  the  plaintiff 
have  judgment  for  specific  performance,  and  with  costs. 
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Mabee,  J.: — In  Crabbe  v.  Little , 9 O.W.R.  551,  I had  occa- 
sion to  consider  a contract  in  terms  similar  to  that  in  question 
in  this  action,  and  formed  the  opinion  that  time  was  not  of  the 
essence  of  the  contract  but  of  the  offer  only.  Mr.  Justice  Britton, 
in  Bowerman  v.  Fraser,  10  O.W.R.  229,  expresses  the  same 
view,  and  the  decision  of  the  Court  of  Appeal  in  the  latter  case 
turning  upon  another  point,  his  construction  of  the  contract  upon 
the  matter  now  under  consideration  does  not  seem  to  have  been 
questioned.  Neither  of  these  cases  was  brought  to  the  attention 
of  the  learned  trial  Judge,  and  if  they  are  rightly  decided  then  time 
was  not  by  the  contract  in  question  made  of  the  essence  of  the  sale. 

It  was,  however,  contended  that  owing  to  the  subject  matter  of 
the  contract  the  Court  should  hold  that  the  parties  contracted  upon 
the  basis  of  time  being  of  the  essence.  I do  not  think  so.  It  is  the 
ordinary  contract  for  the  sale  of  land,  and  no  reason  whatever  exists 
for  supposing  that  it  made  the  smallest  difference  to  the  parties 
whether  there  was  some  delay  or  not.  The  delay  that  ensued  was 
caused  entirely  by  the  attitude  taken  upon  behalf  of  the  defendant. 
Her  solicitor  neglected  to  answer  the  letters  and  reasonable  requests 
made  by  the  solicitor  for  the  plaintiff;  he  did  not  advise  the  plain- 
tiff’s solicitor  that  he  had  sent  forward  to  the  defendant  the  deed 
for  execution,  or  that  it  had  been  executed  and  returned  to  him. 
Indeed,  the  course  taken  seems  to  have  been  a plain  attempt  to 
put  the  plaintiff  in  default,  and  now  it  is  said  that  the  plaintiff  should 
be  visited  with  the  consequences.  I do  not  think  so. 

It  was  faintly  argued  that  the  contract  did  not  comply  with  the 
Statute  of  Frauds  in  that  the  wrong  lot  was  mentioned,  but  this 
was  amply  supplied  at  the  trial. 

It  was  said  the  defendant  had  been  misled  by  the  statement  in 
Hill’s  letter  that  he  had  consulted  the  defendant’s  solicitor  about 
forwarding  the  Foster  offer.  I do  not  read  the  letter  complained 
of  as  being  in  any  way  misleading,  and  it  is  clear  this  was  a mere 
afterthought  raised  for  the  purpose  of  trying  to  avoid  carrying  out 
a bond  fide  contract. 

The  defence  is  entirely  without  merit,  and  the  plaintiff  should 
have  specific  performance  of  the  contract  and  costs  of  action. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

Clisdell  v.  Lovell. 

Jury  Notice — Striking  Out  in  Chambers — Equitable  Issue — Judicature  Act, 
sec.  103 — Con.  Rule  551. 

Since  the  rules  providing  for  the  holding  of  separate  jury  and  non-jury  sittings 
it  is  desirable,  at  any  rate  where  the  venue  is  laid  in  Toronto,  to 
have  it  settled  at  as  early  a stage  of  the  action  as  possible,  whether  the 
case  is  to  be  tried  with  a jury  or  without  a jury. 

Montgomery  v.  Ryan  (1906),  13  O.L.R.  297,  approved  of. 

In  this  action  the  plaintiff  sought  to  set  aside  a certain  agreement  as  fraudu- 
lent and  void  as  against  the  plaintiffs  and  to  have  the  plaintiffs  declared 
entitled  to  a one-eighth  share  in  the  property  in  question;  and  in  the 
alternative,  a declaration  that  the  plaintiffs  were  entitled  to  a one-eighth 
share  in  certain  stock;  or  damages  and  other  relief: — 

Held,  that  this  was  an  action  which  it  was  proper  to  try  without  a jury. 
Sawyer  v.  Robinson  (1900),  19  P.R.  172,  distinguished. 

This  was  an  appeal  by  the  plaintiffs  from  the  judgment  of 
Britton,  J.,  in  Chambers,  upon  a motion  to  strike  out  the  jury 
notice  in  this  action,  the  nature  of  which  is  sufficiently  stated  in 
the  judgments. 

The  motion  before  Britton,  J.,  was  argued  on  October  15th, 
1907. 

W.  H.  Blake,  K.C.,  for  the  defendant  Mackenzie  and  the  Dominion 
Brewery  Co.,  the  applicants. 

H.  Cassels,  K.C.,  for  the  defendants  Case  and  the  Case  Co., 
Limited. 

W.  N.  Ferguson,  for  the  defendant  Millar. 

W.  N.  Tilley,  for  the  plaintiffs. 

October  18.  Britton,  J.  : — The  plaintiffs  claim,  inter  alia, 
that  an  agreement  between  the  defendant  Lovell  and  the  Dominion 
Brewery  Co.,  dated  February  13th,  1907,  for  the  sale  and  transfer 
of  the  brewery  property  therein  described,  should  be  set  aside  as 
fraudulent  and  void  as  against  the  plaintiffs,  and  that  the  plaintiffs 
be  declared  to  be  entitled  to  one-eighth  share  each  in  said  property, 
etc.,  etc. 

Looking  at  the  pleadings,  and  reading  the  judgment  of  Riddell, 
J.,*  upon  a motion  to  compel  answers  by  some  of  the  defendants 
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upon  examination  for  discovery,  and  considering  all  that  was  urged 
by  counsel  upon  the  argument,  I am  unhesitatingly  of  the  opinion 
that  the  issue  herein  should  be  tried  without  a jury.  In  any 
view  of  the  case,  I cannot  think  that  a Judge,  in  dealing  with  any 
of  the  alternative  claims  of  the  plaintiffs,  would  be  assisted  by 
attempting  to  get  the  findings  of  a jury  upon  the  issues  of  fact. 

It  is  plainly  a case  in  which  a Judge  at  the  trial,  unless  for 
some  special  reason  to  the  contrary,  not  now  appearing,  would 
strike  out  the  jury  notice.  That  being  so,  and  as  the  venue  is 
laid  in  Toronto,  I must  follow  Montgomery  v.  Ryan  (1906),  13 
O.L.R.  297. 

This  case  is  expressly  in  point. 

Order  to  go  striking  out  jury  notice.  Costs  in  the  cause. 


The  appeal  was  argued  on  October  30th,  1907,  before  Mulock, 
C.J.  Ex.D.,  and  Anglin  and  Clute,  JJ. 

W.  N.  Tilley,  for  the  plaintiffs,  contended  that  the  real  claim 
of  the  plaintiff  was  for  damages,  and  the  real  issue  one  of  fact; 
that  where  there  are  both  legal  and  equitable  issues,  the  action 
has  to  be  set  down  at  the  jury  sittings,  unless  otherwise  ordered  : 
Con.  Rule  551;  Conmee  v.  Canadian  Pacific  R.W.  Co.  (1886),  12 
A.R.  744,  and  cases  there  cited;  Sawyer  v.  Robinson  (1900),  19 
P.R.  172;  Regina  v.  Grant  (1896),  17  P.R.  165;  that  the  case 
turned  on  whether  Case  was  Mackenzie’s  authorised  agent  or 
not;  that  if  the  order  appealed  from  stood,  the  trial  Judge 
ceased  to  have  any  discretion,  and  could  not,  if  he  wished,  have 
certain  issues  tried  by  a jury  : Regina  v.  Grant,  17  P.R.  165;  that 
as  to  Montgomery  v.  Ryan,  13  O.L.R.  297,  that  decides  that  a 
different  system  should  prevail  where  a case  is  to  be  tried  in 
Toronto,  but  this  is  not  warranted  by  anything  in  the  Rules,  and 
such  a practice  should  not  be  sanctioned  : Lauder  v.  Didmon 
(1894),  16  P.R.  74;  that  the  plaintiff  had  elected  to  have  a jury, 
and  the  question  was  whether  there  was  any  ground  for  depriving 
him  of  one  : In  re  Martin  (1882),  20  Ch.D.  365. 

W.  H.  Blake,  K.C.,  for  the  defendants  Mackenzie  and  the 
Dominion  Brewery  Co.,  contended  that  the  pleadings  must  be 
taken  to  represent  the  claim,  and  could  not  be  pared  down  as 
sought  here;  and  referred  to  the  judgment  of  Riddell,  J.,  in  this 
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case  : 9 O.W.R.  687;  that  an  equitable  issue  is  inevitable  in  this 
action  : Holmested  and  Langton’s  Judicature  Act,  p.  15;  that 
the  real  issue  was  whether  Mackenzie  was  a trustee  or  not,  and  the 
question  of  agency  only  one  point  which  arose  in  the  case;  that 
Montgomery  v.  Ryan  affirmed  a convenient  practice;  that  a Judge 
in  Chambers  has  the  same  discretion  to  deal  with  a jury  notice  as 
he  would  have  if  sitting  at  nisi  prius,  and  no  error  of  principle 
on  his  part  in  exercising  such  discretion  has  been  shewn  here. 

H.  Cassels,  K.C.,  for  the  defendant  Case  and  Case  Company, 
Ltd.,  referred  to  Brown  v.  Wood  (1887),  12  P.R.  198,  as  to  the 
discretion  of  the  trial  Judge  to  strike  out  a jury  notice  under  sec. 
103  of  the  Judicature  Act,  R.S.O.  1897,  ch.  51;  that  the  plaintiff 
is  bound  by  the  form  of  action  which  he  chooses  to  launch  : Pawson 
v.  The  Merchants  Bank  (1885),  11  P.R.  72;  that  the  action  here 
was  for  a declaration  of  trust,  and  purely  equitable.  He  also 
referred  to  Farran  v.  Hunter  (1887),  12  P.R.  324. 

W.  N.  Ferguson , for  the  defendant  Millar. 

Tilley,  in  reply,  contended  that  Brown  v.  Wood  shewed  that 
the  discretion  of  the  trial  Judge  was  much  larger  than  that  of 
the  Judge  in  Chambers  : Judicature  Act,  sec.  110;  and  as  to  the 
contention  that  the  pleadings  must  govern,  referred  to  per 
Burton,  J.A.,  in  Conmee  v.  Canadian  Pacific  R.W.  Co.,  12  A.R. 
744,  at  pp.  758-9. 

November  27.  Mulock,  C.J.  : — This  is  an  appeal  from  the 
order  of  Britton,  J.,  striking  out  the  jury  notice. 

The  statement  of  claim  sets  forth  a series  of  intricate  and  com- 
plicated negotiations,  dealings  and  agreements  between  the  various 
parties  to  the  action,  which  the  plaintiffs  contend  entitle  them 
to  a declaration  that  a certain  agreement  for  the  sale  and  transfer 
of  property  is  fraudulent  and  void,  that  the  plaintiffs  are  entitled 
to  a one-eighth  share  each  in  the  property  in  question,  they  bear- 
ing a share  of  the  obligations  existing  in  respect  of  the  property, 
or,  in  the  alternative,  that  they  are  entitled  to  a one-eighth  share 
in  certain  capital  stock  in  respect  of  the  property,  or,  in  the  alterna- 
tive, that  the  plaintiffs  are  entitled  to  damages  against  the  defen- 
dants Case  Company  and  McKenzie,  and  to  a one-quarter  interest 
in  any  benefits  received  by  the  defendant  Millar  out  of  the  property. 

If  the  substantial  relief  sought  in  this  action  is  to  set  aside  the 
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conveyance  in  question  and  to  have  the  plaintiffs  declared  en- 
titled to  certain  shares  in  the  property  or  capital  stock,  the  action 
is  one  for  equitable  relief,  and  should,  therefore,  be  tried  without 
a jury.  But  even  if  the  case  is  regarded  as  one  which,  prior  to  the 
Administration  of  Justice  Act,  could  have  been  dealt  with  at 
common  law,  the  involved  nature  of  the  various  matters  set  forth 
in  the  plaintiffs’  statement  of  claim  satisfies  me  that  no  Judge 
would  think  it  a proper  case  to  be  tried  by  a jury. 

If  the  jury  notice  is  struck  out  only  when  the  case  is  called  on 
for  trial,  the  Judge  must  then  either  proceed  to  try  the  case  or 
transfer  it  to  the  non-jury  list.  If  he  adopts  the  former  course, 
the  jury  panel  is  idle,  and  thus  expense  is  occasioned  to  the  county. 
If  he  adopts  the  latter  course,  the  case  will  go  to  the  foot  of  the 
Toronto  non-jury  list,  which  is  generally  a lengthy  one,  and  may 
not  be  tried  for  some  time.  The  parties  must  then  either  allow 
their  witnesses  to  return  home  or  keep  them  in  attendance  in  court 
at  great  expense.  It  is  expedient  in  the  interest  alike  of  the  liti- 
gants and  the  public  that  either  of  such  undesirable  results  should, 
if  possible,  be  avoided.  This  can  be  secured  by  the  jury  notice 
being  struck  out  at  an  earlier  stage,  and  I therefore  approve  of 
the  view  of  the  learned  Chief  Justice  of  the  Common  Pleas  as 
expressed  in  Montgomery  v.  Ryan,  13  O.L.R.  297,  and  am  of  opinion 
that  this  appeal  should  be  dismissed  with  costs. 


Anglin,  J.  : — In  my  opinion  the  practice  defined  in  Montgomery 
v.  Ryan,  13  O.L.R.  297,  as  applicable  to  cases  to  be  tried  at  Toronto, 
is  in  the  interests  both  of  litigants  and  of  the  public,  upon  whom 
the  burden  falls  of  maintaining  our  courts  of  justice.  The  jurisdic- 
tion to  strike  out  jury  notices  in  Chambers  as  a matter  of  discretion 
should,  however,  be  strictly  confined  to  cases  in  which  it  is  obvious 
that  no  Judge  would  try  the  issues  upon  the  record  with  a jury. 
If  I could  conceive  it  possible  that  any  Judge  would  at  the  present 
day  permit  the  trial  of  this  action  to  proceed  before  a jury,  I should 
be  disposed  to  favourably  consider  the  plaintiffs’  appeal.  Not 
only  is  it  clear  to  me  that  I would  not  myself  think  for  a moment 
of  trying  this  case  with  a jury,  but,  unless  I entirely  misapprehend 
the  views  of  my  brethren  on  the  Bench,  the  plaintiffs  cannot  hope 
to  bring  this  action  to  trial  before  any  Judge  of  the  High  Court 
who  would  adopt  any  other  course  than  that  of  summarily  striking: 
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out  the  jury  notice,  if  still  subsisting,  upon  a mere  perusal  of  the 
record. 

I would  dismiss  the  appeal  with  costs. 

Clute,  J.  :: — The  plaintiffs  seek  to  set  aside  a certain  agreement 
as  fraudulent  and  void  against  the  plaintiffs,  and  to  have  it  declared 
that  the  plaintiffs  are  entitled  to  a one-eighth  share  in  the  property 
in  question.  In  the  alternative,  that  it  be  declared  that  the  plain- 
tiffs are  entitled  to  a one-eighth  share  each  in  the  7,500  shares  of 
the  capital  stock  of  the  Dominion  Brewery  Co.,  Limited,  and  of  a 
certain  cash  payment,  and  in  the  alternative  damages  against 
the  defendants,  other  than  the  brewery  company,  a declaration 
that  the  plaintiffs  are  entitled  to  a one-quarter  share  each  of 
any  benefits  received  by  the  defendant  Millar  out  of  the  brewery 
property,  and  for  a reference  and  account  and  other  relief. 

The  allegations  upon  which  this  claim  for  relief  is  based  are 
numerous,  arising  out  of  certain  negotiations  to  purchase  the 
Dominion  Brewery  property.  It  is  an  action  which,  in  my  opinion, 
belonged  exclusively  to  the  jurisdiction  of  the  Court  of  Chancery 
prior  to  the  Administration  of  Justice  Act  of  1873,  and  so,  under 
sec.  103  of  the  Judicature  Act,  R.S.O.  1897,  ch.  51,  should  be 
tried  without  a jury,  unless  otherwise  ordered. 

The  test  is  not  whether  the  plaintiff  might  obtain  certain  relief 
in  a court  of  law,  but  whether  the  specific  relief  asked  for  in  the 
statement  of  claim  is  of  a kind  which,  on  March  29th,  1873, 
could  only  have  been  obtained  in  a Court  of  Chancery. 

The  case  of  Pawson  v.  The  Merchants  Bank , 11  P.R.  72,  is 
decisive,  in  my  opinion,  on  this  question.  There  an  action  was 
brought  on  behalf  of  the  plaintiff  and  other  creditors  to  set  aside 
an  alleged  fraudulent  transfer  of  notes,  and  for  an  injunction  to 
restrain  the  defendants  from  negotiating  them.  The  defendants 
served  a jury  notice,  which  the  Master  in  Chambers  refused  to 
strike  out.  Proudfoot,  J.,  allowed  the  appeal,  and  struck  out  the 
jury  notice.  On  an  appeal  to  the  Court  of  Appeal,  it  was  held 
that  it  was  such  an  action  as  would,  before  the  Judicature  Act, 
have  been  within  the  exclusive  jurisdiction  of  the  Court  of  Chancery. 
The  fact  that  the  plaintiffs  might  have  sustained  an  action  for 
damages  by  an  action  on  the  case,  was  not  the  question.  Per 
Burton,  J.A.,  at  p.  76  : “I  am  of  opinion  that  the  relief  sought  in 
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this  action  by  one  person  as  a member  of  a class  seeking  to  have 
certain  transactions  and  payments  set  aside,  and  the  funds  brought 
into  court  with  a view  to  distribution  among  that  class,  was  only 
obtainable  in  equity  at  the  time  of  the  passing  of  the  Judicature 
Act,  and  should  be  tried  therefore  as  cases  were  at  that  time  dealt 
with  by  the  Court  of  Chancery.”  Osier,  J.A.,  referring  to  this 
section,  at  page  79  says  : “What  is  referred  to  is  the  forum  in 
which  certain  classes  of  action  must  have  been  brought,  and  as 
regards  that  the  jurisdiction  of  the  Court  of  Chancery  was 
exclusive,  whether  the  equity  sought  to  be  administered  was 
exclusive  or  auxiliary/’  and,  after  referring  to  the  nature  of  the 
case,  he  says  : “It  is  certainly  novel  to  me  that  such  proceed- 
ings could  ever  have  been  taken  in  a court  of  law.”  See  also 
Farran  v.  Hunter,  12  P.R.  324. 

The  plaintiffs  relied  upon  Rule  551,  which  provides  that  where 
both  legal  and  equitable  issues  are  raised  and  a jury  notice  has 
been  given,  such  issues  shall  be  tried  at  the  same  time,  unless  the 
Judge  presiding  at  the  trial  otherwise  directs.  They  referred  in 
support  of  this  view  to  Sawyer  v.  Robertson,  19  P.R.  172.  That 
case,  however,  differs  from  the  present.  There  the  action  was 
brought  to  recover  the  price  of  a machine  and  to  enforce  a lien 
upon  land.  The  defendant  set  up  that  he  was  drunk  when  he 
signed  the  lien  agreement,  and  asked  for  a rescission  of  it.  Falcon- 
bridge,  J.,  dismissed  a motion  to  strike  out  the  jury,  and  the 
Divisional  Court  affirmed  this  order,  upon  the  ground  that  there 
were  both  legal  and  equitable  issues  raised  and  Rule  551  applied, 
and  the  action  must  be  entered  for  trial  at  the  proper  jury  sittings, 
when  the  legal  issues  could  be  tried  by  a jury  and  the  equitable 
issues  by  a Judge,  or  otherwise  in  the  discretion  of  the  trial  Judge. 

On  the  argument  Mr.  Tilley  stated  that,  inasmuch  as  a new 
company  had  been  organized  and  the  stock  conveyed  to  the  com- 
pany, they  could  not  hope,  on  the  trial,  to  get  the  full  measure 
of  relief  asked,  but  at  the  same  time  I understood  him  to  decline 
to  amend  his  claim. 

It  is  to  be  further  noted  that  they  claim  in  the  alternative  an 
eighth  share  in  the  stock  issued  to  the  new  company,  and  asks 
a declaration  that  they  are  so  entitled;  and  they  still  claim  a 
declaration  to  a one-fourth  of  the  interest  in  any  benefits  that 
Millar  may  have  received.  An  action  such  as  this  could  only  have 


XV.] 


ONTARIO  LAW  REPORTS. 


385 


been  brought  in  the  Court  of  Chancery  prior  to  the  Judicature 
Act.  The  question  of  damages  is  involved  in  the  equitable  issue, 
and  in  such  a case  the  action  ought  not  to  be  split  up  : per  Boyd, 
C.,  in  Farran  v.  Hunter,  12  P.R.  324. 

I am,  therefore,  of  opinon  that  the  jury  notice  was  irregular, 
and  ought  upon  that  ground  to  be  set  aside.  I am  also  of  opinion 
that  this  is  a case  which  no  Judge  would  try  with  a jury,  and  that 
the  wholesome  rule  laid  down  in  Montgomery  v.  Ryan,  13  O.L.R. 
297,  ought  to  be  applied. 

In  Lauder  v.  Didmon,  16  P.R.  74,  the  Divisional  Court  inti- 
mated that  since  the  rules  providing  for  the  holding  of  separate 
jury  and  non-jury  sittings,  it  is  desirable,  at  as  early  a stage  of 
the  action  as  possible,  to  have  it  settled  whether  a case  is  to  be 
tried  with  a jury  or  without  a jury. 

I would  dismiss  the  appeal  with  costs. 

A.  H.  F.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

In  re  Coniagas  Mines  Co.  and  the  Corporation  of  the  Town 

of  Cobalt. 

Assessment  and  Taxes — Income  Tax — Mining  Company — “ Income  Derived 
from  the  Mine ” — Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  36,  sub-sec.  3 ( 0.). 

The  Assessment  Act,  4 Edw.  VII.  ch.  23,  sec.  36,  sub-sec.  3 (O.),  provides: 
“In  estimating  the  value  of  mineral  lands,  such  lands  and  the  buildings 
thereon  shall  be  valued  and  estimated  at  the  value  of  other  lands  in  the 
neighbourhood  for  agricultural  purposes,  but  the  income  derived  from  any 
mine  or  mineral  work  shall  be  subject  to  taxation  in  the  same  manner  as 
other  incomes  under  this  Act.” 

Held,  that  the  net  receipts  for  the  year’s  work  of  a mine,  left  after  deducting 
working  expenses,  etc.,  is  “the  income”  derived  from  the  mine  within  the 
meaning  of  the  above  section,  at  any  rate  where,  as  in  this  case,  dividends 
have  been  declared  based  upon  the  net  receipts  as  ascertained. 

This  was  a matter  which  came  up  by  way  of  motion  by  the 
Company  for  leave  to  appeal  from  the  following  decision  of  the 
Railway  and  Municipal  Board,  on  appeal  from  the  Court  of  Revis- 
ion, from  the  assessment  of  the  company  by  the  town  of  Cobalt 
for  the  year  1907: — 

“Not  only  the  language  of  sub-sec.  3 of  sec.  36  of  the  Assess- 
ment Act,  4 Edw.  VII.  c.  23  (0),  but  also  sec.  15  of  the  Supple- 
mentary Revenue  Act  of  1907,  7 Edw.  VII.  c.  9 (O.),  makes  it 
clear  that  the  Legislature  intended  that  the  income,  i.e.,  the 
annual  profit  or  gain  derived  from  a mine,  should  be  subject  to 
taxation.  The  Board  are  of  opinion  that  the  Legislature  have 
effected  * that  purpose  by  sufficiently  apt  and  unmistakable 
language. 

“Sub-section  7 of  sec.  2 of  the  Assessment  Act  declares  that 
‘land/  ‘real  property/  includes  all  mines,  minerals  in  and  under 
land.  Sub-section  1 of  sec.  36  of  the  Assessment  Act,  4 Edw.  VII. 
ch.  23  (0.),  provides  that,  except  in  the  case  of  mineral  lands,  real 
property  shall  be  assessed  at  its  actual  value.  The  purpose  of 
making  an  exception  in  the  case  of  mineral  lands  is  obvious.  The 
unexplored  wealth  it  would  be  impossible  to  appraise.  The  Legis- 
lature, therefore,  devised  this  method  of  estimating  the  value  of 
a mine.  The  lands  and  the  buildings— f.e.,  all  of  the  property  that 
is  visible — shall  be  valued  as  agricultural  lands.  The  hidden 
treasure,  when  raised  from  the  mine,  becomes  income,  gain,  or 
profit,  and  is  then  subject  to  taxation  in  the  same  manner  as  other 


ONTARIO  LAW  REPORTS. 


387 


xv.  J 


incomes  under  the  Act.  In  this  case  it  is  not  contended  that 
there  is  any  income  derived  from  any  other  source  than  the  mineral 
taken  from  the  mine.  It  is  contended  by  the  appellants,  how- 
ever, that  what  is  taken  from  the  mine  is  part  of  the  property 
itself,  which  is  being  exhausted  year  by  year,  so  that  there  can  be 
no  income,  gain  or  profit  until  the  capital  is  realized.  Then  and 
only  then  can  taxable  income  begin.  In  other  words,  the  appel- 
lants should  not  be  taxed  for  income  at  all,  on  the  ground  that  in 
taking  out  the  mineral  and  selling  or  otherwise  disposing  of  it 
they  are  exhausting  their  capital. 

“ The  effect  of  this  argument  might  be  that,  although  the  mine 
might  be  worked  so  as  to  produce  a large  income,  profit  or  gain 
over  working  expenses,  yet  it  might  have  been  acquired  at  such 
a price  that  the  owner  never  could  get  back  his  capital,  and  no 
income  tax  could  ever  be  levied.  The  result  would  be  that  the 
evident  intention  of  the  Legislature  would  be  frustrated.  The 
Board  are  of  opinion  that  the  actual  value  of  the  mineral  raised 
from  the  mine,  after  making  the  proper  deductions  for  working 
expenses,  etc.,  is  income  within  the  meaning  of  the  Assessment 
Act  and  liable  to  taxation.  The  Board  are  spared  the  trouble  of 
making  the  deductions  necessary  to  ascertain  the  exact  income 
from  the  mine  for  the  reason  that  it  is  conceded  by  the  appellants 
that  if  the  income  derived  from  the  mine  is  liable  to  taxation  at 
all,  the  amount,  $100,000,  for  which  the  company  is  assessed  in 
respect  of  income  is  reasonable. 

“The  Board,  therefore,  dismisses  the  company’s  appeal.  There 
shall  be  no  costs,  except  that  the  applicants  shall  pay  $5  for  stamps 
on  the  formal  order. — Dated  this  twenty-fifth  day  of  October, 
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On  the  hearing  of  the  motion  it  was  agreed  that,  upon  the 
company  undertaking  to  pay  into  court  the  sum  of  $250,  to  answer 
costs  provided  by  sec.  43  (3)  of  the  Ontario  Railway  and  Muni- 
cipal Board  Act,  1906,  6 Edw.  VII.  ch.  31  (O.),  the  matter  should 
be  dealt  with  by  the  Court  as  upon  argument  of  an  appeal,  and 
it  was  so  argued  on  November  11th,  1907,  before  Moss,  C.J.O., 
Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 


H.  H.  Collier , K.C.,  for  the  company,  appellant. 
E.  D.  Armour,  K.C.,  for  the  town  of  Cobalt. 
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Certain  English  and  Scotch  cases  were  referred  to  on  the  argu  - 
ment,  but  are  held  in  the  judgments  to  have  afforded  little  or  no 
assistance  to  the  decision  of  the  point  involved,  which  was  the 
proper  construction  of  sub-sec.  3 of  sec.  36  of  the  Assessment  Act, 
4 Edw.  VII.  ch.  23  (O.),  set  out  in  the  judgments. 

December  7.  Moss,  C.J.O. : — The  Coniagas  Mines  Co.  was, 
in  the  year  1907,  assessed  by  the  town  of  Cobalt  in  the  sum  of 
$100,000  in  respect  of  income  from  their  mines.  The  company 
appealed  to  the  Court  of  Revision,  and  the  assessment  having  been 
confirmed,  appealed  to  the  Railway  and  Municipal  Board,  as 
provided  by  sec.  51  of  the  Ontario  Railway  and  Municipal  Board 
Act,  1906,  6 Edw.  VII.  ch.  31  (O.).  The  Board  dismissed  the 
appeal,  whereupon  the  company  moved  under  secs.  43  and  51  of 
the  Act  for  leave  to  appeal  to  this  Court.  Upon  the  hearing  of  the 
application  the  question  involved  was  fully  argued,  and,  with  the 
consent  of  the  Court,  it  was  agreed  that  upon  payment  into  court 
by  the  company  of  the  sum  of  $250,  to  answer  the  costs  as  pro- 
vided by  sec.  43  (3),  the  matter  should  be  dealt  with  by  the  Court 
as  upon  argument  of  an  appeal.  The  money  was  paid  into  court 
on  November  25th. 


The  company  was  incorporated  in  the  year  1906,  under  the 
Ontario  Companies  Act,  with  a capital  stock  of  800,000  shares  of 
the  par  value  of  $5  each,  and  all  have  been  issued  and  are  held  as 
fully  paid-up.  They  were  issued,  in  the  first  instance,  to  the  pro- 
prietors of  the  mining  property,  in  consideration  of  the  transfer 
thereof  to  the  company.  The  property  consists  of  40  acres  area 
of  mine.  Mining  operations,  are  being  carried  on,  and  there  are 
no  receipts  except  from  the  sale  of  ore  taken  from  the  mine.  It 
is  admitted  that,  after  deducting  working  expenses,  etc.,  from 
the  gross  receipts,  there  remains  a sum  of  $100,000,  and  that,  if 
the  mine  is  liable  to  an  income  tax,  that  sum  is  a reasonable  assess- 
ment. It  is  also  admitted  that  dividends  have  been  declared 
based  upon  the  net  receipts  ascertained  in  the  manner  above  stated. 

The  company  contends  that  the  Railway  and  Municipal  Board 
erroneously  held  that  sum  to  be  “ income  derived  from  the  mine” 
within  the  meaning  of  those  terms  as  employed  in  sub-sec.  3 of 
sec.  36  of  the  Assessment  Act,  4 Edw.  VII.  ch.  23  (O.).  The 
argument  is  that,  inasmuch  as  the  ore — the  product  of  the  mine — 
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represents  the  capital  of  the  company,  every  withdrawal  is  in 
fact  a return  of  so  much  of  the  capital,  and,  therefore,  until  all 
the  capital  has  been  returned  there  can  be  no  income  capable  of 
assessment  under  sec.  36  (3). 

English  and  Scotch  cases  decided  upon  the  various  Income 
Tax  Acts  from  time  to  time  in  force  in  Great  Britain  shew  that 
the  same  argument  has  been  urged  against  the  application  of 
these  Acts  to  somewhat  similar  instances,  but,  with,  perhaps, 
one  exception,  always  with  indifferent  success,  and  in  Coltness 
Iron  Co.  v.  Black , [1881]  6 A.C.  315,  Lord  Blackburn  (at  p.  336) 
accepts  it  as  a settled  rule  that  the  constant  course  from  the  statute 
43  Eliz.  ch.  2,  downwards,  was  to  construe  an  annual  tax  imposed 
on  coal  mines,  quarries  and  the  like,  as  being  imposed  on  that 
which  is  produced  from  them.  But,  in  truth,  the  cases  in  the 
English  courts  lend  little,  if  any,  assistance.  The  question  falls 
to  be  determined  by  reference  to  the  language  of  the  enactment. 
So  far  as  material,  it  is  in  these  words:  “ Section  36  (1).  Except 
in  the  case  of  mineral  lands  hereinafter  provided  for  real  property 
shall  be  assessed  at  its  actual  value. 

“(3).  In  estimating  the  value  of  mineral  lands,  such  lands 
and  the  buildings  thereon  shall  be  valued  and  estimated  at  the 
value  of  other  lands  in  the  neighbourhood  for  agricultural  pur- 
poses, but  the  income  derived  from  any'mine  or  mineral  work  shall  be 
subject  to  taxation  in  the  same  manner  as  other  incomes  under 
this  Act.” 

What  did  the  Legislature  mean  should  be  taxed  when  it  de- 
clared that  the  income  derived  from  any  mine  or  mineral  work 
shall  be  subject  to  taxation  in  the  same  manner  as  other  incomes 
under  the  Act?  It  is  plain  that  the  Legislature  intended  that 
mineral  lands  should  bear  a tax  exceeding  that  to  be  imposed  on 
the  value  of  the  lands  in  the  neighbourhood  for  agricultural  purposes, 
but  the  imposition  of  the  additional  tax  was  to  be  dealt  with  in 
another  and  exceptional  way.  And  it  must  be  assumed  that  in 
declaring  that  the  income  derived  from  any  mine  or  mineral  work 
should  be  subject  to  taxation,  it  had  in  mind  the  usual  and  ordi- 
nary methods  by  which  the  product  of  mines  is  won  and  disposed 
of  or  dealt  with,  and  the  result  to  the  proprietors  of  the  operations 
of  the  year.  0 

A quantity  of  ore,  greater  or  less  according  to  the  extent  of 
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the  operations  or  the  productiveness  of  the  mine,  is  brought  to 
the  surface.  The  working  expenses  or  actual  cost  of  production 
being  deducted  from  the  gross  receipts,  the  sum  left  represents 
that  which  is  realized  for  the  proprietors. 

It  is  what  has  been  gained  from  the  year’s  operations,  that 
which  comes  in  to  the  proprietors,  and  so  falls  readily  within  the 
terms  “income  derived  from  the  mine  or  mineral  work.” 

There  appears  no  good  reason  for  doubting  that  such  was  the 
intention  of  the  Legislature,  for,  however  true  it  may  be  that  the 
effect  of  continuing  the  working  of  the  mine  is  to  gradually  ex- 
haust the  product,  and  so  end  the  income  derivable  therefrom, 
that  has  for  many  years  been  recognized  as  the  inevitable  result 
of  mining  operations,  without  at  all  altering  the  view  long  enter- 
tained that  the  investors  in  properties  of  this  nature  are  not  at 
liberty  to  regard  for  assessment  purposes  the  annual  gains  or 
income  in  the  light  of  replacement  of  capital.  And  more  especially 
so  when,  as  in  this  case,  they  have  been  treated  as  properly  the 
subject  of  dividends. 

The  application  for  leave  to  appeal,  or,  as  it  must  now  be  deemed, 
the  appeal,  should  be  dismissed. 

Garrow  and  Maclaren,  JJ.A.,  concurred. 

Meredith,  J.A.: — The  general  rule  is  that  “all  real  property 
in  this  Province”  shall  be  assessed  at,  and  taxed  upon,  “its  actual 
value”:  the  Assessment  Act,  secs.  5 and  36.  But  mineral  lands 
are  expressly  excepted  from  the  general  rule,  and  a special  manner 
of  taxing  them  is  thus  provided: — “(3).  In  estimating  the  value 
of  mineral  lands,  such  lands  and  the  buildings  thereon  shall  be 
valued  and  estimated  at  the  value  of  other  lands  in  the  neigh- 
bourhood for  agricultural  purposes,  but  the  income  derived  from 
any  mine  or  mineral  work  shall  be  subject  to  taxation  in  the  same 
manner  as  other  incomes  under  this  Act”:  sec.  36,  sub-sec.  3. 
The  words  “in  the  same  manner”  have  not  reference  to  the  mere 
method  of  procedure  in  the  taxation  of  other  incomes,  but  have 
reference  to  the  substance  as  well  as  the  form:  the  mode  of  pro- 
cedure is  the  same  in  regard  to  all  taxation  under  the  Act.  So 
that  mineral  lands  are,  except  as  to  their  value  for  agricultural 
purposes,  taken  out  of  the  category  of  “real  property”  and  put 
into  that  of  “incomes;”  and  the  question  is,  how  is  such  an,  or 
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some  analogous,  income  to  be  taxed  under  the  Act?  The  Act 
does  not  otherwise  provide  for  the  taxation  of  “ income  derived 
from  any  mine  or  mineral  work,”  nor  for  the  taxation  of  income 
from  any  closely  analogous  source.  The  income  of  a person  de- 
rived from  his  skill  and  ability,  and  health  and  strength,  stands 
upon  quite  a different  footing:  only  very  indirectly,  and  unascer- 
tainably  in  amount,  can  any  capital  in  money  be  said  to  be  in- 
volved. The  cases  of  incorporated  companies  carrying  on  busi- 
ness for  profit,  and  made  liable  to  a “ business  assessment,”  are 
much  more  analogous,  for  they  are  also  to  be  taxed  in  respect  of 
income  derived  from  their  businesses  in  excess  of  their  business 
assessments ; and  in  such  cases  it  is  quite  obvious  that  capital  would 
be  excluded  in  ascertaining  the  income:  the  income  of  a company 
carrying  on  business  would,  therefore,  seem  to  be  the  guide  in 
such  a case  as  this,  though  that  in  turn  leads  to  some  uncertainty 
and  some  inequality;  for  instance,  if  the  mine  be  owned  and  worked 
by  an  individual,  who  purchased  the  land  as  mere  wild  land  at 
even  a price  less  than  its  value  for  agricultural  purposes,  and 
has  no  capital  in  money  embarked  in  the  enterprise,  how  are  his 
profits  to  be  ascertained?  Again,  a landowner  may  expend  the 
whole  wealth  of  a mine  in  buildings  and  other  improvements  upon 
land,  and  yet  their  actual  value  as  part  of  the  land  must  be  assessed 
and  taxed.  Mines  are  exceptional  property,  and  so  it  may  have 
been  necessary  to  deal  with  them  exceptionally;  but  it  is  difficult 
to  say  that  in  “The  Assessment  Act”  they  have  been  dealt  with 
in  an  exceptionally  satisfactory,  or  even  clear,  manner. 

For  practical  purposes  the  income  and  capital  of  a mining 
company,  such  as  this,  are  substantially  inseparable.  The  capital 
has  gone  into  the  purchase  of  the  mine,  and  is  represented  largely 
by  the  minerals  in  it.  The  outcome  of  the  mine  becomes  the 
income  of  the  shareholders;  and,  after  deducting  the  outgo  in 
producing  and  disposing  of  it  and  the  other  expenses  of  the  com- 
pany, it  is  divided  among  the  shareholders,  as  if  pure  profit,  in  the 
way  of  dividends,  until  the  whole  wealth  of  the  company  is  dis- 
persed, and  nothing  but  a “dry  hole”  may  be  left  to  represent 
the  nominal  capital,  however  great  it  may  have  been.  To  the 
shareholders,  so  far  as  payment  to  them  of  profits  and  repayment 
of  capital  go,  this  is  an  entirely  satisfactory  method  of  conducting 
the  affairs  of  the  company,  and  bringing  it  to  a substantial  end; 
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but  when  it  comes  to  a question  of  taxation  of  income  a very  different 
question  arises,  and  a different  treatment  of  income  and  capital 
may  be  necessary,  if  full  effect  is  to  be  given  to  the  enactment  in 
question,  and  its  obvious  purpose  of  relieving  mineral  lands  from 
the  taxation  generally  imposed  upon  real  property. 

But  in  this  particular  case  the  company  has  chosen  to  treat 
as  pure  income  the  net  outcome  of  the  mine,  and  to  disperse  it, 
by  way  of  dividends,  as  such;  and  that,  of  course,  they  might 
accurately  and  properly  do,  yet  having  value  in  the  mine  to  cover 
abundantly  the  whole  amount  of  capital  stock.  Whether  they 
can  devise  any  means  by  which  any  possibility  of  capital  being 
treated  by  them,  and  taxed  by  others,  as  income,  can  be  avoided, 
need  not  be  discussed.  The  sum  in  question  must,  therefore,  be 
treated  as  income,  and  was  rightly  taxed. 

The  cases  in  England  do  not  govern;  they  were  decided  under 
enactments  quite  different  from  that  upon  which  this  case  depends ; 
indeed,  according  to  those  cases,  so  different  as  to  require  a con- 
struction of  the  word  profits  the  opposite  of  that  which  the  enact- 
ment in  question  expressly  requires  in  regard  to  the  word  income — 
“in  the  same  manner  as  other  incomes.”  The  views  which  I 
have  expressed,  therefore,  seem  to  me  to  be  entirely  in  accord 
with  them. 

Nor  can  I perceive  how  “The  Supplementary  Revenue  Act, 
1907,”  7 Edw.  VII.  ch.  9 (0.),  can  in  any  way  govern  the  ques- 
tion in  this  case.  It,  however,  shews  that  at  the  time  it  was  passed 
the  Legislature  knew  how  to  prevent  any  allowance  or  deduction 
being  made  for  capital  invested  when  ascertaining  the  “profits” 
of  a mine  for  the  purpose  of  taxation  for  provincial  purposes,  for 
they  there  exercised  that  knowledge  in  provisions  of  which  there 
is  no  sort  of  counterpart  in  “The  Assessment  Act.” 

I would,  therefore,  refuse  this  application,  or,  treating  it  as  an 
appeal,  dismiss  it. 

Osler,  J.A.,  concurred  in  the  result. 


A.  H.  F.  L. 
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[BOYD,  C.] 

McNichol  v.  McPherson  et  al. 


Execution — Fi.  Fa.  Lands — Sale  by  Sheriff — Action  to  Set  aside — Purchase  by 

Execution  Creditor — Agreement  for  Re-sale — Irregularities — Inadequacy  of 

Price — Sheriff — N egligence — Remedy. 

A firm  of  solicitors,  defendants  in  this  action,  recovered  judgment  against 
the  plaintiff  for  $97,  and  placed  in  the  hands  of  the  sheriff  a fi.  fa.  lands, 
under  which  the  plaintiff’s  life  estate  in  land  said  to  be  worth  $3,500  was 
sold,  subject  to  certain  charges,  for  $70,  to  one  of  the  solicitors,  who  had 
previously  made  an  arrangement  with  their  co-defendant,  wife  of  the  plain- 
tiff, to  allow  her  the  benefit  of  the  purchase.  In  an  action  to  set  aside  the 
sale  or  to  declare  the  defendants  trustees  for  the  plaintiff : — 

Held,  that  the  execution  creditor  had  the  right  to  purchase,  and  was  not 
affected  by  any  irregularities  or  omissions  on  the  sheriff’s  part;  nor  could 
a sale  under  process  of  law  be  successfully  attacked  for  mere  inadequacy  of 
price,  unless,  perhaps,  it  was  so  grave  and  extreme  as  to  compel  a con- 
clusion of  fraud  or  malversation. 

Where  the  conveyance  has  been  executed  by  the  sheriff,  the  fact  that  the  pur- 
chaser has  entered  into  a binding  agreement  to  sell  at  an  advance  to  another, 
does  not  afford  ground  for  invalidating  the  deed. 

Semble,  that  the  sheriff  (since  deceased)  might  have  been  guilty  of  negligence 
in  disposing  of  the  property;  and,  if  there  were  evidence  to  support  an 
action  against  his  estate  or  his  sureties,  such  an  action  would  not  be  barred 
by  this  action. 

Action  by  John  McNichol  against  G.  G.  McPherson  and  John 
A.  Davidson,  members  of  a firm  of  solicitors,  and  G.  G.  McPherson 
individually,  and  Mary  McNichol,  wife  of  the  plaintiff,  to  have  it 
declared  that  a pretended  sale  of  the  lands  of  the  plaintiff,  under 
an  execution  issued  by  the  defendants  the  solicitors  against  the 
lands  of  the  plaintiff,  by  the  sheriff  to  the  defendant  G.  G.  McPher- 
son, was  unconscionable,  invalid,  and  void  as  against  the  plaintiff, 
and  an  alleged  resale  or  transfer  to  the  defendant  Mary  McNichol 
unsubstantial,  untenable,  and  void  as  against  the  plaintiff;  and 
for  possession  and  mesne  profits;  or,  in  the  alternative,  to  have 
it  declared  that  the  defendants  G.  G.  McPherson  and  Mary  McNichol 
held  the  land  in  trust  for  the  plaintiff,  subject  to  the  payment 
of  the  execution,  if  valid  as  an  incumbrance  or  otherwise  tenable 
against  the  plaintiff. 

The  action  was  tried  before  Boyd,  C.,  without  a jury,  at  Guelph, 
on  the  12th  November,  1907. 

H.  B.  Morphy,  for  the  plaintiff. 
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G.  G.  McPherson,  K.C.,  defendant  in  person  and  for  the  defen- 
dant firm. 

J . C.  Makins,  for  the  defendant  Mary  McNichol. 

November  16.  Boyd,  C.: — No  evidence  has  been  given  to 
support  the  allegation  in  the  plaintiff’s  claim  that  the  plaintiff 
reposed  confidence  in  the  defendants  the  solicitors  respecting  the 
land  in  question,  or  that  the  said  solicitors  intervened  in  any  way 
to  influence  the  action  of  the  sheriff  in  taking  proper  steps  to  adver- 
tise and  sell  the  interest  of  the  plaintiff  in  the  lands  in  question 
under  the  execution  in  his  hands  at  the  suit  of  the  said  defendants 
the  solicitors.  As  far  as  the  evidence  shews,  the  sheriff  took  his 
own  course  in  the  execution  of  the  writ,  and  at  the  appointed  time 
sold  the  property  seized  to  the  defendant  McPherson  for  the  sum 
of  $70.  There  was  an  arrangement  between  the  said  solicitors  and 
the  other  defendant,  wife  of  the  plaintiff,  that  if  they  became  pur- 
chasers they  would  allow  her  the  benefit  of  the  transaction,  if  she 
so  desired,  on  paying  or  securing  to  them  the  full  amount  of  their 
account  for  costs  against  the  plaintiff.  This  is  the  only  matter 
brought  out  in  the  evidence  affecting  the  defendants  in  regard  to 
the  sale.  Evidence  was  also  given  to  shew  that  the  sale  price 
was  far  less  than  the  real  value  of  what  was  sold. 

The  history  of  the  transaction  is  this.  The  defendant  Mary 
McNichol  sued  the  plaintiff  for  alimony  several  years  ago,  and 
the  defendants  the  solicitors  then  acted  for  the  husband,  and  had 
against  him  an  unsatisfied  claim  for  costs.  The  alimony  action 
was  not  prosecuted  at  length,  owing  to  an  arrangement  by  which 
(among  other  things)  the  husband  leased  the  land  in  question  to 
his  wife  for  seven  years  at  a nominal  rent.  She  accepted  this  in 
lieu  of  alimony,  and  has  since  then  lived  on  the  land  and  brought 
up  a numerous  family  of  small  children,  most  of  whom  are  now 
of  age.  At  the  end  of  the  seven  years,  in  February,  1906,  the 
husband  demanded  possession  from  the  wife,  and  she  objected  to 
going  off  the  land,  but  asked  him  to  return  and  maintain  his  family. 
That  he  refused  to  do,  and  till  this  action  she  remained  unmolested 
on  the  land  with  four  infant  children,  the  eldest,  a girl,  being  sixteen 
years  of  age.  They  have  worked  the  place  as  well  as  they  could, 
and  lived  on  the  proceeds.  In  September,  1905,  the  defendants 
the  solicitors  recovered  judgment  against  the  husband  for  their 


XV.] 


ONTARIO  LAW  REPORTS. 


395 


costs,  to  the  amount  of  $97,  and  duly  placed  in  the  sheriff’s  hands 
an  execution,  which  attached  upon  the  interest  of  the  plaintiff, 
and  under  which  the  sale  took  place  in  October,  1906.  It  appears 
that  the  sheriff  advertised  the  sale  in  the  official  Gazette  and  in 
a local  paper,  but  what  other  steps  he  took  does  not  appear.  The 
sheriff  died  pending  this  action,  and  the  plaintiff  made  no  attempt 
to  prove,  from  his  books  or  otherwise,  what  had  been  done  by  him 
before  the  sale. 

It  also  appears  that  in  October,  1906,  the  plaintiff  made  appli- 
cation, by  other  solicitors,  to  have  determined  by  the  Court  cer- 
tain questions  arising  as  to  the  estate  of  the  plaintiff  in  the  land 
in  question  under  the  will  of  Colin  McNichol,  in  which  proceeding 
costs  of  the  various  parties  interested  were  taxed  at  the  sum  of 
about  $200,  and  were  made  a charge  upon  the  said  lands.  By 
the  said  will  the  plaintiff  has  a life  estate  in  the  land,  and  the  wife 
has  also  a life  estate  after  the  death  of  her  husband,  with  the  re- 
mainder in  fee  as  the  plaintiff  may  appoint,  and,  in  default  of 
appointment,  to  persons  named. 

By  the  pleading  complaint  is  made  that  this  land,  worth  as 
alleged  $3,500,  was  sold  for  $70.  But  the  interest  sold  was  not 
the  fee  simple,  which  the  plaintiff  had  not,  but  only  his  life  estate. 
Evidence  was  given  that  the  land  would  rent  for  $150  per  year, 
but  based  on  the  supposition  that  it  was  in  good  condition.  And 
evidence  was  given  that  the  average  chance  for  life  of  a person 
aged  fifty-nine  (said  to  be  the  plaintiff’s  age)  would  be  about  four- 
teen years.  However,  the  evidence  as  to  the  fair  value  of  the  life  estate 
was  vague  and  unsatisfactory,  first  because  the  two  witnesses 
who  spoke  had  not  been  on  the  land,  and  it  appeared  that  it  could 
not  be  very  well  worked  during  the  occupation  of  the  wife  and 
children,  and  that  it  would  not  pay  to  call  in  a hired  man  to  assist 
them;  and,  again,  because  the  habits  of  the  plaintiff  were  probably 
not  such  as  to  ensure  an  average  length  of  life.  In  addition  to  this, 
and  as  affecting  the  saleability  of  the  interest,  there  was  the  charge 
for  costs,  $200,  and  the  possession  of  the  wife,  and  her  claim  to 
be  supported  if  she  were  dispossessed  of  the  land. 

As  to  the  law  applicable  to  these  circumstances,  it  is  clear  that 
the  defendants,  as  execution  creditors,  had  the  right  to  purchase 
to  protect  their  claim.  The  mere  fact  that  there  was  no  greater 
audience  at  the  sale  than  the  wife  and  the  purchaser  was  a matter 
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which  appealed  to  the  sheriff’s  discretion  in  proceeding  with  the 
sale;  if  he  thought  that  a fair  price  (under  such  an  enforced  sale) 
was  not  being  offered,  he  had  the  power  to  withdraw  the  property 
and  postpone  the  sale.  In  the  absence  of  evidence,  I must  assume 
that  he  did  his  duty  according  to  the  best  of  his  judgment,  and 
took  the  risk  of  being  called  to  account  if  he  acted  negligently. 
I cannot  say  he  acted  recklessly — he  may  well  have  thought  that, 
having  regard  to  the  situation,  a fair  sum  was  being  offered — it 
was  certainly  not  a nominal  but  a substantial  sum  for  what  was 
in  essence  a precarious  property,  depending  on  the  length  of  the 
husband’s  life.  The  sale  is  under  process  of  law,  and  is  conducted 
by  an  officer  of  the  law,  and  the  execution  creditor  has  the  right 
to  purchase,  and  is  not  affected  by  any  irregularities  or  omissions 
on  the  sheriff’s  part:  Stratford  v.  Twynam  (1822),  Jac.  418,  followed 
in  McDonald  v.  Cameron  (1867),  13  Gr.  84,  100. 

In  these  sales  under  process  of  law,  mere  inadequacy  of  con- 
sideration or  price  does  not  count,  unless,  perhaps,  it  is  so  grave 
and  extreme  as  to  compel  a conclusion  of  fraud  or  malversation: 
Laing  v.  Matthews  (1867),  14  Gr.  36,  38. 

Where  the  conveyance  has  been  executed  by  the  sheriff,  and 
where  the  purchaser  has  entered  into  a binding  agreement  to  sell 
at  an  advance  to  another  person,  I find  no  authority  to  justify 
interference  to  invalidate  the  deed — though,  it  may  be,  the  sheriff 
has  laid  himself  open  to  the  charge  of  negligence,  in  disposing  of 
the  property.  I do  not  say  that  any  such  evidence  has  been  given 
in  this  case  inculpating  the  deceased  officer.  If  such  evidence 
can  be  given,  this  action  will  not  bar  a direct  attack  upon  his 
sureties  or  his  estate:  Watson  v.  McDonell  (1843),  6 O.S.  450. 

The  action  must  stand  dismissed  with  costs  (one  set),  and 
declaration  that  the  interest  sold  is  to  be  vested  in  the  wife  of  the 
plaintiff,  subject  to  the  charge  for  costs  of  construing  the  will  and 
to  the  payment  of  her  note  held  by  the  defendants  the  solicitors. 
It  is  for  $142,  I think,  which  includes  all  the  defendants’  costs 
against  the  husband’s  interest  and  sheriff’s  fees,  etc. 


E.  B.  B. 
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[DIVISIONAL  COURT.] 

Plenderleith  v.  Parsons. 


Costs — Taxation — Redemption  Action — Taking  Mortgage  Accounts  in  Master's 

Office. 

The  procuring  of  a copy  of  evidence  taken  in  the  Master’s  office  for  use  on 
the  argument  before  the  Master  may  be  taxed  and  allowed  in  proper  cases. 
Re  Robinson  (1895),  16  P.R.  423,  discussed. 

Per  Riddell,  J.:  The  following  items  in  a defendant’s  bill  are  taxable  in 
reference  to  taking  of  mortgage  accounts  in  the  Master’s  office: 

(1)  Attendance  by  the  other  party’s  solicitor  on  inspection  of  productions; 

(2)  Counsel  fee  advising  on  evidence; 

(3)  Letter  to  client  to  call  after  service  of  notice  of  intention  to  cross-examine 
on  affidavit; 

(4)  Attending  and  copying  entries  in  books  of  account  produced; 

(5)  Attendance  of  clients  going  over  accounts  and  surcharge  of  plaintiff  and 
considering  and  advising  on; 

(6)  Attendance  of  plaintiff’s  solicitor  going  over  accounts  and  discussing 
and  making  list  of  such  as  can  and  cannot  be  agreed  upon  and  admitted; 

(7)  The  issue  of  a new  subpoena  for  witnesses  to  be  examined  upon  a day 
subsequent  to  that  for  which  they  were  originally  subpoenaed  and  brought 
into  the  Master’s  office; 

(8)  Attendance  by  client  and  advising  after  arrangement  made  to  proceed 
with  case  on  a certain  day; 

(9)  Perusal  of  accounts  and  considering  and  taking  instructions  for  supple- 
mental accounts; 

(10)  Counsel  fee  on  reference. 

This  was  an  appeal  by  the  plaintiff  from  so  much  of  the  judg- 
ment of  Riddell,  J.,  in  Chambers,  delivered  on  an  appeal  from  the 
taxing  officer  as  allowed  the  costs  of  procuring  copies  of  the  evi- 
dence taken  before  the  Master  in  Ordinary,  under  the  circum- 
stances therein  set  out.  The  action  was  one  for  redemption  of  a 
mortgage  on  certain  lands  forming  part  of  the  estate  of  Mary  Ann 
Plenderleith,  deceased. 

The  motion  before  Riddell,  J.  was  made  on  July  4th,  1907. 

H.  E.  Irwin , K.C.,  for  the  defendant. 

T.  Hislop,  for  the  plaintiff. 

July  8.  Riddell,  J.  : — Appeal  and  cross-appeal  from  taxa- 
tion by  Mr.  Thom. 

This  was  an  action  resulting  in  a judgment  for  redemption 
which  involved  the  taking  of  the  mortgage  accounts  in  the  office 
of  the  Master  in  Ordinary. 

Considerable  oral  evidence  was  given,  beginning  November  13th, 
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1905,  and  continuing  November  14th,  December  8th,  February  5th, 

1906,  and  February  7th,  all  before  the  Master  in  Ordinary;  while  the 
evidence  of  one  witness  was  taken  at  her  house  November  22nd, 
1905,  before  Mr.  Bastedo,  appointed  for  that  purpose  by  the  Master. 

In  all,  evidence  was  taken  down  in  shorthand,  which,  upon 
being  extended,  fills  193  pages  of  typewriting.  I cannot  say  that 
the  defendant  is  responsible  for  any  unnecessary  or  improper 
evidence.  At  the  close  of  the  sitting  of  February  5th,  Mr.  Irwin, 
counsel  for  the  defendant,  said  : “ Might  I suggest  to  your  Honour 
that  a day  be  fixed  now  with  reference  to  the  time  when  Mr. 
Bastedo  may  be  able  to  produce  extended  notes  of  the  evidence. 
I think  it  is  absolutely  necessary  in  view  of  the  importance  of 
some  of  the  points.” 

“The  Master  : Very  good.  I will  adjourn  it  until  this  day 
fortnight.” 

No  objection  was  raised  by  counsel  for  the  plaintiff.  The 
evidence  was  ordered,  and,  according  to  the  usual  practice  in 
the  Master  in  Ordinary’s  office,  one  copy  was  furnished  for  the 
Master  in  Ordinary,  and  one  for  the  counsel  ordering  the  copy, 
a charge  of  five  cents  per  folio  being  made  to  cover  both. 

The  defendant  inserted  in  his  bill  an  item  : 

“Attending  to  pay  for  notes  of  evidence  and  paid  .50. . . $29.25” 

This  was  disallowed  by  Mr.  Thom,  and  the  defendant  appeals. 

It  was  stated  before  me  that  the  taxing  officer  rejected  the 
item  because  he  considered  that  the  case  of  Re  Robinson  (1895), 
16  P.R.  423,  prevented  him  allowing  such  an  item  in  any  case  in 
the  Master  in  Ordinary’s  office.  I offered  to  counsel  for  the  plain- 
tiff that  if  I considered  that  such  a charge  might  be  made,  I would 
refer  the  matter  back  to  Mr.  Thom,  and  allow  him  to  dispose 
of  it.  Such  a course  was  objected  to,  and  I now  proceed  to 
dispose  of  the  appeal  upon  that  point. 

The  case  of  Re  Robinson , 16  P.R.  423,  did  not,  I think,  decide 
what  has  been  suggested.  The  judgment  of  Street,  J.  (with  whom 
Mr.  Justice  (now  Chief  Justice)  Falconbridge  concurred),  at  p.  428, 
says  : “The  question  we  have,  however,  to  determine,  is  whether 
in  every  appeal  from  a Master  there  is  a primd  facie  right  to  order 
and  charge  for  a copy  of  the  depositions  before  him,  and  we  must 
hold  there  is  not,  and  that  such  a charge  should  only  be  allowed 
where  it  is  shewn  to  be  necessary  in  the  client’s  interests.  If 
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there  had  been  no  appeal,  the  solicitor  would,  we  think,  have 
found  it  hard  to  justify  the  expense  of  these  copies  as  a charge 
against  his  client,  without  special  instructions  to  obtain  them. 
. . . The  original  depositions  were  accessible,  and  might  in 

this  case,  as  they  frequently  have  been  in  others,  have  been  used 
by  counsel  upon  the  argument,  and  we  think,  under  the  circum- 
, stances  of  this  case,  that  course  should  have  been  adopted.  We 
think  in  this  case,  therefore,  that  the  discretion  of  the  taxing 
officer  has  been  wrongly  exercised  in  the  wholesale  allowance  of 
these  copies.”  It  is  quite  apparent  that  the  learned  Judge  was 
not  laying  down  any  general  rule,  but  considering  the  circum- 
stances of  the  particular  case  before  the  Court — an  extraordinary 
■case  in  some  respects — and  it  is  to  be  noted  that  there  the  deposi- 
tions were  taken  in  longhand,  and  were  accessible  to  the  solicitor, 
a practice  which  does  not  obtain  in  the  Master  in  Ordinary’s  office 
in  Toronto. 

Armour,  C.J.,  says,  at  p.  430:  “A  copy  of  the  evidence  taken 
before  the  Master  from  time  to  time  was  from  time  to  time  obtained 
by  the  solicitor  of  each  party  from  the  Master,  for  which  the 
Master  was  entitled  by  the  tariff  to  charge  at  the  rate  of  ten  cents 
.a  folio,  and  the  amount  paid  by  each  party  to  the  Master  for  such 
<jopy  was  $67.80,  or  $135.60  in  all.  The  copies  of  evidence  so 
obtained,  as  and  when  obtained,  and  for  the  purpose  for  which 
they  were  obtained,  were  not  properly  chargeable  by  the  solicitors 
.against  their  clients,  and  should  have  formed  no  part  of  the  party 
and  party  costs,  for  the  counsel  fee  allowed  to  the  solicitor  in- 
cludes such  notes  of  the  evidence  as  he  may  require  to  take  as 
the  case  proceeds.” 

This  must  be  read  in  connection  with  the  facts  of  the  case. 
Where,  as  in  Re  Robinson,  the  evidence  was  taken  in  longhand, 
what  is  said  by  the  learned  Chief  Justice  may  still  be  law,  but  I 
do  not  hesitate  to  say  that  where  the  evidence  is  taken  in  short- 
hand it  is  impossible  for  any  counsel  that  I know  of  to  take  “such 
notes  of  the  evidence  as  he  may  require  as  the  case  proceeds.” 
Crede  experto.  And  this  is  a fortiori  if  the  evidence  deals  with 
a number  of  small  items,  and  still  more  so  if  the  evidence  has 
been  taken  from  time  to  time  over  an  extended  period.  One  may 
read  a hurried  and  abbreviated  note  an  hour  or  a day  after  it  is 
made,  but  when  it  “has  got  cold”  fail  to  make  head  or  tail  of  it. 
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No  general  rule  can  be  deduced  from  Re  Robinson,  at  least 
where  the  evidence  is  not  taken  in  longhand. 

I have  examined  the  proceedings  before  the  master  and 
availed  myself  of  such  information  as  could  be  furnished  me  by 
the  stenographer  in  the  office  of  the  Master  in  Ordinary.  From 
such  inquiry  I am  of  opinion  that  the  evidence  was  properly 
ordered,  and  that  the  costs  thereby  incurred  “were  necessary 
and  proper  for  the  attainment  of  justice  and  defending  the  rights 
of  the”  defendant. 

I see  no  good  reason  why  such  evidence  should  not  be  allowed 
(under  the  practice  in  vogue)  in  the  Master’s  office — as  it  may  be 
to  counsel  under  other  circumstances  : see  Gage  v.  Canada  Pub- 
lishing Co.  (1883),  19  C.L.J.  175,  3 C.L.T.  267,  a judgment  of 
Proudfoot,  J.,  after  consultation  with  Boyd,  C. 

The  price  seems  to  be  right. 

The  appeal  of  the  defendant  will  be  allowed  with  costs,  which 
may  at  his  option  be  added  to  his  claim. 

The  plaintiff  also  appeals,  his  appeal  covering  some  30  items 
in  all. 


1.  Attended  by  plaintiff’s  solicitor  on  inspection  by  him  of 

our  productions $4.00 

Of  this  $2.00  was  allowed. 

The  objection  is  based  upon  the  case  of  Brown  v.  Sewell  (1880), 
16  Ch.D.  517.  There  the  Court  of  Appeal  pointed  out  that  “ under 
the  old  practice  in  the  Court  of  Chancery,  the  strict  rule  was  that 
the  inspecting  party  was  entitled  to  have  the  documents  ordered 
to  be  produced  deposited  at  the  record  and  writ  clerk’s  office, 
and  it  afterwards  grew  to  be  the  practice,  as  a matter  of  indulgence 
and  convenience  to  the  producing  party,  to  allow  the  documents 
to  be  produced  at  the  office  of  his  own  solicitor”  : per  Jessel, 
M.R.,  at  p.  518.  It  was  added  : “ There  would  have  been  no 
costs  of  production  allowed  at  the  record  and  writ  clerk’s  office, 
and  it  was  well  settled  in  the  Court  of  Chancery  that  the  producing 
party  could  not  make  his  opponent  pay  more  costs,  because,  for 
his  own  convenience,  he  waived  his  strict  right  to  have  the  docu- 
ments deposited.” 

After  considering  the  former  practice  in  the  courts  of  common 
law,  the  Master  of  the  Rolls  adds  : “As  to  the  inspecting  party’s 
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costs  of  inspection,  the  practice  in  Chancery  is  quite  settled  that 
he  cannot  get  them  from  his  adversary.” 

Cotton,  L.J.,  says,  at  p.  520  : “ There  is  nothing  in  the  Judica- 
ture Act  or  the  new  rules  to  alter  this  practice,  and  in  my  opinion 
it  ought  not  to  be  departed  from.”  Lush,  L.J.,  points  out,  at 
p.  521,  that  at  the  common  law  “it  became  the  practice  to  order 
production  at  the  office  of  the  producing  party’s  solicitor,  . . . 

and  therefore  the  costs  of  such  an  inspection  were  allowed  at  the 
common  law.” 

In  respect  to  this  decision,  it  is  to  be  observed  that  at  that 
time  there  was  no  tariff  item  allowing  costs  for  attending  on  such 
inspection  : see  Wilson’s  Judicature  Act,  2nd  ed.  (1878),  pp.  459- 
462.  Nor  in  England  is  there  now  : McKenzie’s  Yearly  Practice 
(1907),  pp.  1076  et  seq.  In  the  former  tariff  there  is  a fee  allowed 
for  attendance  to  inspect  or  produce  for  inspection  documents 
referred  to  in  any  pleading  or  affidavit  pursuant  to  notice  under 
Order  xxxi.,  R.  14,  our  C.R.  469  (1)  : see  Form  60;  Wilson’s 
Judicature  Act,  2nd  ed.,  p.  459;  and  Mackenzie’s  Yearly  Practice 
(1907),  at  p.  1077. 

There  is  no  such  item  as  our  No.  90,  which  allows  costs  for 
“an  inspection  of  documents  when  produced  under  order.”  The 
English  case,  therefore,  does  not  govern — the  amount  is  right 
when  reduced  to  $2.00,  as  it  has  been  by  the  taxing  officer. 

4.  Counsel  fee  advising  on  evidence.  It  is  argued  that  such 
a fee  cannot  be  allowed  upon  taking  accounts  in  the  Master’s  office. 
Fees  for  counsel  are  allowed  for  counsel  attending  on  reference 
to  the  Master  : item  155;  and  I am  unable  to  understand  why, 
that  being  so,  tariff  item  157*  does  not  apply  to  justify  the  taxing 
officer  in  allowing  a fee  advising  on  evidence.  If  I am  permitted 
to  appeal  to  my  own  experience,  I would  say  that  the  taking  of 
accounts  requires  as  close  a scrutiny  of  evidence  and  winnowing 
out  of  the  immaterial  as  any  part  of  a counsel’s  practice. 

8.  A charge  of  $10.00  for  attending  on  return  of  motion  reduced 
by  the  taxing  officer  to  $2.00  is  justified  by  item  91. 
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*(COUNSEL  FEES.) 

157.  On  settling  pleadings,  interrogatories,  special  cases,  issues  or  petitions' 
and  advising  on  evidence  in  contested  cases,  in  the  discretion  of  the 
taxing  officer  not  exceeding $5.00 
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9.  “ Letter  to  client  to  call *.  .50  .02” 

It  is  claimed  that  the  client  would  have  had  to  call  in  any  case, 

and  that  the  solicitor  should  have  waited  for  him  to  come  in.  I 
do  not  think  so.  Then  it  is  said  that  the  charge  should  be  in- 
cluded in  the  instructions  given  when  client  did  call.  I think 
not;  and  the  quotation  from  Cameron  on  Costs,  p.  118,  does  not 
assist. 

10.  Attending  all  day  making  copy  of  entries  in  Howard’s 

booksf  $10.00 

Attending  completing  copy  of  entries  in  book  in  Master 

in  Ordinary’s  office $10.00 

Reduced  by  the  taxing  officer  to  $10.00. 

Brown  v.  Sewell,  16  Ch.  D.  517,  is  cited  as  against  this  charge, 
but  I am  unable  to  see  the  relevancy  of  that  case  here.  This  was 
allowed  at  so  much  per  folio,  and  is  justified  by  item  57. J 

13.  It  is  said  that  five  items  here  are  not  allowable  by  the  tariff. 
I need  not  refer  specially  to  the  tariff  items,  but  the  objection  is 
baseless. 


14.  Attended  by  defendants  going  over  account  and  sur- 

charge of  plaintiff,  considering  and  advising  on  (two 

hours)  . . . , $5.00 

Reduced  to  $4.00  by  the  taxing  officer.  Is  properly  allowed. 

15.  Feb.  3.  Attended  by  plaintiff’s  solicitor,  going  over 

account  thoroughly,  and  discussing  and  making  list  of 
such  as  cannot  be  agreed  upon  and  arranged  that  same 
be  presented  to  Master  in  Ordinary,  and  evidence  and 
argument  confined  thereto $5.00 

16.  Feb.  6.  Attended  by  T.  Hislop,  going  over  accounts, 

when  he  admits  certain  of  accounts  and  initials  them.  $1.00 


*This  was  a letter  to  client  to  call  on  the  solicitor  after  the  latter  had 
received  notice  that  the  plaintiff  proposed  to  cross-examine  the  defendant 
on  his  affidavits  filed  pending  the  reference. 

fHoward  was  the  solicitor  who  had  had  charge  of  the  estate  of  Mary 
Ann  Plenderleith,  and  the  books  were  those  in  which  he  made  entries  in 
reference  to  that  estate. 

t (COPIES.) 

57.  Of  pleadings,  brief  and  other  documents,  when  no  other  provision  is 
made,  and  copies  properly  allowable. 
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Allowed  by  taxing  officer  at  $5.00  in  all.  Are  proper  charges 
under  item  142.* 

17.  Subpoena.  It  is  argued  that  once  a subpoena  has  been 
procured  in  any  action,  no  second  subpoena  should  be  obtained, 
and  Rule  480  is  appealed  to  to  support- that  contention.  Counsel 
for  the  plaintiff,  upon  the  argument,  stated  that  it  was  his- prac- 
tice, after  having  used  a subpoena  for  one  day,  to  alter  it  for  use 
in  the  same  action  if  he  required  to  subpoena  witnesses  for  a 
subsequent  occasion.  I hope  that  he  is  singular  in  that  practice. 
Once  a subpoena  has  been  used  to  bring  the  witnesses  who  are 
required  to  be  sworn  at  any  sittings  of  the  Court,  whether  at  nisi 
prius  or  in  the  Master  in  Ordinary’s  office,  it  is  proper  and 
I think  necessary,  to  procure  a new  subpoena  for  the  witnesses  to 
be  examined  upon  a subsequent  day.  I am  not  now  discussing  cases 
in  which  it  is  known  in  advance  and  before  the  first  sittings  that 
a certain  witness  will  be  required  at  a particular  later  day,  or 
even  at  any  time  in  the  future.  In  that  case  the  witness  may  be 
subpoenaed  before  the  first  sittings,  and  told  that  he  will  be 
needed  upon  the  day  certain,  or  that  he  will  be  notified  of  the 
day  upon  which  he  will  be  needed.  I am  not  deciding  that  such 
a subpoena  and  notice  would  be  effective,  but  simply  that  it 
would  not  be  improper.  But  after  the  first  day  of  the  sittings, 
it  would  be  irregular  to  alter  the  date  in  the  subpoena,  and  a 
witness  served  with  a subpoena  on  its  face  for  a day  then  past 
could  not  be  compelled  to  obey  the  subpoena. 

This  objection  is  overruled. 

19.  Mar.  13.  Attending  at  Master  in  Ordinary,  and  arranging 

for  case  to  proceed  on  Friday,  23rd  inst $1.00 

Allowed  by  taxing  officer  at  $0.50,  and  not  further  objected 
to.  I insert  it  to  explain  the  following,  which  is  objected  to  as 
“not  taxable.” 

“Attended  by  client  and  advising $0.50” 

See  tariff  item  106  ;f  and  in  lieu  of  a letter. 
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*142.  When  it  has  been  satisfactorily  proved  that  proceedings  have  been 
taken  by  solicitors  out  of  court  to  expedite  proceedings,  save  costs  or  com- 
promise actions,  an  allowance  is  to  be  made  therefor  in  the  discretion  of  the 
taxing  officer. 

t ( ATTEN  DAN  CES .) 

106.  Every  other  necessary  attendance. 
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21.  Attending  to  leave  authorities  with  Master  in  Ordinary.  $0.50 
Tariff  item  106.  It  is  argued  that  this  is  included  in  the  counsel 

fee,  but  I think  not.  It  is  not  usual  for  counsel  to  perform  this 
service,  and  the  office  boy  must  be  made  to  earn  his  salary. 

22.  Received  letter  from  Mr.  Hislop  with  agreement  and 

affidavit  filed  with  Master. 


Perusing  and  considering $2.00 

Allowed  at  $1.00,  and  properly  so  by  tariff  item  89.*  It  was 
argued  by  Mr.  Hislop  that  it  wasn’t  much  of  an  affidavit  anyway, 
and  didn’t  need  perusal.  I cannot  think,  however,  that  any 
solicitor  would  be  justified,  upon  receiving  an  affidavit  by  and 
from  the  solicitor  on  the  other  side,  in  saying,  “Oh,  well,  this  is 
another  of  that  man’s  affidavits.  I shall  just  toss  it  into  the  waste 
paper  basket.”  It  might,  indeed,  turn  out  that  that  would  be  the 
proper  destination  for  it,  but  it  would  scarcely  be  considered  safe 
for  any  solicitor  to  take  that  for  granted. 

23.  Letter  to  Master  with  objection  to  reception  of  evidence 

in  affidavit  filed  by  plaintiff $1.00 

Allowed  by  taxing  officer  at  $0.50. 

Letter  to  Mr.  Hislop,  with  copy  of  letter  to  Master. . . $1.00 

Allowed  by  taxing  officer  at  $0.50.  Said  to  be  useless  and 
unnecessary.  I do  not  so  find. 

24.  Perusal  accounts,  considering  and  taking  instructions 

for  supplementary  accounts $5.00 

Allowed  by  taxing  officer  at  $2.00,  is  covered  by  item  38. f 

25.  Perusing  accounts  and  finally  settling  and  preparing  new 

mortgage  account $5.00 

Allowed  by  taxing  officer  at  $1.00.  Not  too  much  I think. 

26.  No  counsel  fees,  it  is  argued,  should  have  been  allowed  on 
the  reference,  as,  it  is  said,  no  important  point  or  matter  was 
involved.  I am  unable  to  agree.  I think  that  the  taxing  officer 


* (PERUSALS.) 

89.  Of  affidavits  and  exhibits  of  a party  adverse  in  interest,  filed  or  pro- 
duced on  any  application,  when  perusal  is  necessary. 

t (INSTRUCTIONS.) 

38.  For  such  other  important  step  or  proceeding  in  the  suit  as  the  taxing 
officer  is  satisfied  warrants  such  a charge. 
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rightly  exercised  the  discretion  given  him  by  the  rules,  and  that 
the  provisions  of  tariff  items  155  and  156*  were  rightly  applied. 

On  all  the  points  taken,  this  appeal  fails,  and  it  will  be  dis- 
missed with  costs.  These  costs  the  defendant  may,  if  so  advised, 
add  to  the  mortgage  claim. 

Since  the  above  was  written  I have  had  the  advantage  of  a 
conference  with  my  Lord  the  only  surviving  Judge  of  those  who 
constituted  the  Court  which  decided  the  case  of  Re  Robinson ; and 
I am  by  him  authorized  to  say  that  I have  correctly  interpreted 
that  case,  and  that  the  Court  never  intended  to  lay  down  the  rule 
that  copies  of  depositions  in  the  Master’s  office  could  in  no  case 
be  allowed  on  taxation  between  party  and  party  or  otherwise. 

The  appeal  to  the  Divisional  Court  was  argued  on  October 
28th,  1907,  before  Mulock,  C.J.  Ex.D.,  and  Britton  and 
Clute,  JJ. 

T.  Hislop,  for  the  plaintiff,  contended  that  the  costs  of  pro- 
curing copies  of  the  evidence  before  the  Master  should  not  have 
been  allowed  without  a special  order  of  the  Court,  or  special  direc- 
tion of  the  Master  : Con.  Rule  675,  676;  that  the  ordinary  judg- 
ment for  costs  to  be  taxed  does  not  cover  extraordinary  and  un- 
usual costs  such  as  these  : Ashworth  v.  Outram  (1878),  9 Ch.D. 
483.  He  also  cited  Re  Robinson,  16  P.R.  423;  Gordon  on  Costs, 
p.  228,  and  cases  there  cited;  Osmund  v.  Mutual  Cycle  and  Manu- 
facturing Supply  Co.,  Ltd.,  [1899]  2 Q.B.  488,  at  pp.  495-6;  In  re 
De  Nicols,  De  Nicols  v.  Curlier,  [1906]  W.  N.  192;  In  re  Blyth  and 
Fanshawe  (1882),  10  Q.B.D.  207. 

Per  Curiam. — These  authorities  go  to  shew  only  that  primd 
facie  these  costs  should  not  be  allowed. 

H.  Irwin,  K.C.,  for  the  defendant,  contended  that  the  evidence 
was  necessary,  and  that  not  through  any  failure  of  his  client  to 
file  proper  accounts,  but  that  four-fifths  of  it  was  occasioned  by 
a point  raised  by  the  plaintiff  as  to  whether  the  mortgagee  must 

*(COUNSEL  FEES.) 

155.  On  attendance  on  reference  to  Master  . . when  counsel  necessary. 

156.  Fee  on  drawing  and  settling  allegations  in  precipe  for  revivor 
in  special  cases,  proper  for  opinion  of  counsel. 
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be  considered  to  be  in  possession  or  not,  as  to  which  he  did  not 
succeed. 

Hislop,  in  reply. 

Per  Curiam. — We  are  of  opinion  that  the  matter  of  costs  of 
procuring  copies  of  evidence  is  to  be  dealt  with  according  to  the 
facts  of  each  case.  If  it  was  reasonable  to  procure  the  copies, 
it  was  right  to  allow  them.  The  appeal  is  dismissed  with  costs. 

A.  H.  F.  L. 


[IN  THE  COURT  OF  APPEAL.] 

Rex  v.  Hill. 

Indian — Conviction  for  Unlawfully  Practising  Medicine — Ontario  Medical  Act 
— Application  to  Unenfranchised  Indians — Constitutional  Law — Stated 
Case — R.S.O.  1897,  ch.  91,  sec.  5. 

The  defendant,  an  unenfranchised  treaty  Indian,  residing  on  a reserve,  was 
convicted  for  having  practised  medicine  for  hire,  in  Ontario,  but  not  .upon 
the  reserve,  without  being  registered  pursuant  to  the  provisions  of  the 
Ontario  Medical  Act,  R.S.O.  1897,  ch.  176;  and  upon  a case  reserved  by 
the  convicting  magistrate  it  was  contended  that  that  Act  was  ultra  vires 
of  the  provincial  Legislature,  because  Indians  of  the  class  or  having  the 
status  of  the  defendant  are  wards  of  the  Dominion,  and  subject  in  all 
relations  of  life  only  to  federal  legislation,  under  sec.  91  (24)  of  the  British 
North  America  Act: — 

Held,  that  the  defendant  was  subject  to  the  provisions  of  the  Medical  Act, 
and  was  properly  convicted. 

Per  Osler,  J.A.: — Parliament  may  remove  an  Indian  from  the  scope  of  the 
provincial  laws,  but,  to  the  extent  to  which  it  has  not  done  so,  he  must 
in  his  dealings  outside  the  reserve  govern  himself  by  the  general  law  which 
applies  there. 

Semble,  also,  per  Osler,  J.A.,  that  the  question  was  not  one  proper  to  be 
raised  by  means  of  a special  case  stated  under  R.S.O.  1897,  ch.  91,  sec.  5. 
The  Medical  Act  does  not  in  terms  profess  to  be  applicable  to  Indians,  and 
the  question  was  really  whether  [it  could  be  interpreted  as  applicable 
to  them,  not  whether  it  was  ultra  vires  if  applicable  to  them. 

The  defendant,  George  W.  Hill,  of  the  township  of  Tuscarora, 
in  the  county  of  Brant,  was  on  the  17th  September,  1907,  con- 
victed before  John  Telford,  police  magistrate  for  Hanover  and 
justice  of  the  peace  for  the  county  of  Grey,  for  that  he,  the  said 
George  W.  Hill,  between  the  26th  January,  1907,  and  the  1st 
August,  1907,  at  the  town  of  Hanover,  in  the  county  of  Grey, 
did  unlawfully  practise  medicine  for  hire,  gain,  or  hope  of  reward, 
by  attending  upon  and  prescribing  for  Mrs.  John  Collinson  and  one 
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Miss  Supernaugh,  both  of  the  township  of  Bentinck,  in  the  county 
of  Grey,  without  being  registered  pursuant  to  R.S.O.  1897,  ch.  176, 
Charles  Rose  being  the  informant;  and  the  defendant  was  ad- 
judged for  his  offence  to  forfeit  and  pay  the  sum  of  $25,  to  be  paid 
and  applied  according  to  law,  and  also  to  pay  $16.45  for  costs; 
and  if  the  several  sums  were  not  paid  on  or  before  the  25th  Septem- 
ber, 1907,  the  defendant  was  adjudged  to  be  imprisoned  in  the 
common  gaol  at  Owen  Sound,  and  there  to  be  kept  for  ten  days, 
unless  these  sums  and  costs  should  be  sooner  paid. 

The  police  magistrate  stated  a case  for  the  consideration  of 
the  Court  of  Appeal. 

The  case  as  stated  set  forth  the  conviction,  and  proceeded  as 
follows : — 

“It  was  admitted  before  me,  on  the  part  of  the  informant, 
that  the  defendant,  George  W.  Hill,  was  an  unenfranchised  treaty 
Indian,  residing  on  the  Brant  and  Haldimand  reserve,  and  drawing 
interest  moneys,  besides  having  no  real  or  personal  property  sub- 
ject to  taxation  under  the  provisions  of  the  Indian  Act,  and  that 
the  informant  was  a white  man. 

“It  was,  on  the  other  hand,  admitted  by  the  defendant  that 
the  fact  of  practising  medicine  as  charged  in  the  information  was 
true. 

“The  question  reserved  then  by  me  for  the  consideration  of 
the  Court  is,  whether  I was  right,  under  the  circumstances,  in  con- 
victing the  defendant. 

“The  information,  conviction,  and  admissions  in  writing  made 
at  the  hearing  to  form  part  of  this  case.” 

In  a prefatory  statement  appearing  in  what  was  called  the 
“appeal  book,”  containing  the  stated  case,  etc.,  it  was  said  that 
the  case  was  stated  under  R.S.O.  1897,  ch.  91,  sec.  4,  and  that  it 
“raised  for  the  consideration  of  the  Court  the  constitutional  validity 
of  R.S.O.  1897,  ch.  176,  sec.  49.” 

The  statute  first  referred  to,  ch.  91,  is  “An  Act  respecting 
Appeals  to  the  Court  of  Appeal  on  Prosecutions  to  enforce  Penalties 
and  punish  Offences  under  Provincial  Acts.” 

Section  4 of  the  statute  provides  for  the  determination  upon 
demurrer  and  appeal  of  an  objection  to  a prosecution  on  the  ground 
of  the  constitutional  invalidity  of  the  statute  of  the  Province 
upon  which  the  prosecution  is  based. 
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Section  5 of  the  statute  is  as  follows:  “(1)  After  the  deter- 
mination by  a justice  of  any  information  or  complaint  which  he 
has  power  to  determine  in  a summary  way,  under  the  authority 
of  a statute  of  this  Province,  either  party  to  the  proceeding,  if 
dissatisfied  with  the  determination  as  being  erroneous  in  point 
of  law,  as  regards  the  constitutional  validity  of  the  statute,  may 
apply  in  writing,  within  ten  days  after  the  same,  to  the  said  justice, 
to  state  and  sign  a case  setting  forth  the  facts  and  the  grounds  of 
his  determination,  for  the  judgment  thereon  of  the  Court  of  Appeal. 

“ (2)  Such  party,  hereinafter  called  ‘the  appellant/  shall, 
within  three  days  after  receiving  such  case,  transmit  the  same  to 
the  Court  of  Appeal,  first  giving  notice,  in  writing,  of  such  appeal, 
with  a copy  of  the  case  so  stated  and  signed,  to  the  other  party  to 
the  proceeding  in  which  the  determination  was  given,  hereinafter 
called  ‘the  respondent.7  77 

Section  49  of  the  Ontario  Medical  Act,  R.S.O.  1897,  ch.  176, 
provides:  “It  shall  not  be  lawful  for  any  person  not  registered 
to  practice  medicine,  surgery  or  midwifery  for  hire,  gain,  or  hope 
of  rewTard;  and  if  any  person  not  registered  pursuant  to  this  Act, 
for  hire,  gain  or  hope  of  reward,  practices  or  professes  to  practise 
medicine,  surgery,  or  midwifery,  or  advertises  to  give  advice  in 
medicine,  surgery,  or  midwifery,  he  shall  upon  a summary  con- 
viction thereof  before  any  justice  of  the  peace,  for  every  such 
offence,  pay  a penalty  not  exceeding  $100  nor  less  than  $25. 7 7 

The  case  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  25th  November,  1907. 

J.  B.  Mackenzie,  for  the  defendant,  contended  that  sec.  49  was 
ultra  vires  of  the  Ontario  Legislature  if  it  was  to  be  regarded  as 
applying  to  an  Indian  in  the  position  of  the  defendant;  that  such 
an  Indian  is  not  a “person77  within  the  meaning  of  that  section; 
that  he  could  not  be  registered  under  the  Act.  He  referred  to 
Regina  v.  Wason  (1890),  17  A.R.  221;  Attorney-General  for  Ontario 
v.  Hamilton  Street  RAV.  Co.,  [1903]  A.C.  524;  Re  Metcalfe  (1889), 
17'O.R.  357;  Regina  v.  College  of  Physicians  and  Surgeons  of  Ontario 
(1879),  44  U.C.R.  564;  Tiorohiata  v.  Toriwaieri  (1891),  Montreal 
L.R.  7 S.C.  304;  Attorney-General  for  the  Dominion  of  Canada  v. 
Attorney s-Gener at  for  the  Provinces  of  Ontario,  Quebec,  and  Nova 
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Scotia,  [1898]  A.C.  715;  McKinnon  v.  Van  Every  (1870),  5 P.R. 
284;  Bryce  v.  Salt  (1885),  11  P.  R.  112. 

J.  W.  Curry,  K.C.,  for  the  informant.  There  is  nothing  in  the 
Indian  Act,  R.S.C.  1906,  ch.  81,  dealing  with  this  matter.  By 
sec.  111a  doctor  of  medicine  may  be  enfranchised.  The  Dominion 
Parliament  has  not  legislated  upon  the  subject.  Under  sec.  92  (15) 
of  the  British  North  America  Act,  this  is  within  the  jurisdiction 
of  the  Province:  Russell  v.  The  Queen  (1882),  7 App.  Cas.  829.  • 
There  is  no  reason  why  an  Indian  should  not  be  registered  under 
the  Medical  Act,  and  defendant,  not  being  registered,  cannot 
practise.  “Person”  is  not  limited  in  the  Provincial  Act,  and 
surely  includes  an  Indian. 

Mackenzie,  in  reply. 

December  23.  Osler,  J.A.: — The  case  purports  to  be  stated 
under  R.S.O.  1897,  ch.  91,  sec.  4.  Section  5 is  the  section  which 
should  have  been  referred  to.  It  purports  to  raise  for  the  con- 
sideration of  the  Court  the  question  of  the  constitutional  validity 
of  the  Ontario  Medical  Act,  R.S.O.  1897,  ch.  176.  It  states  that 
the  defendant  was  convicted  for  having,  at  the  town  of  Hanover, 
in  the  county  of  Grey,  practised  medicine  for  hire,  etc.,  without 
being  registered  pursuant  to  the  provisions  of  that  Act,  one  Charles 
Rose  being  the  informant,  and  that  it  was  admitted  by  the  in- 
formant that  the  accused  was  “an  unenfranchised  treaty  Indian, 
residing  on  the  Brant  and  Haldimand  reserve,  and  drawing  interest 
moneys,  besides  having  no  real  or  personal  property  subject  to 
taxation  under  the  provisions  of  the  Indian  Act,  and  that  the 
informant  was  a white  man.” 

The  contention  was  that  the  Ontario  Medical  Act  was  uncon- 
stitutional and  ultra  vires  the  provincial  Legislature,  because 
Indians  of  the  class  or  having  the  status  of  the  defendant  are 
wards  of  the  Dominion,  and  subject  in  all  relations  of  life  only  to 
federal  legislation,  under  sec.  91  (24)  of  the  British  North  America 
Act. 

I am  not  satisfied  that  the  question  argued  before  us  was  one 
proper  to  be  raised  by  means  of  a special  case  stated  under  R.S.O. 
1897,  ch.  91,  sec.  5.  No  one  doubts  the  constitutional  validity 
of  the  Ontario  Medical  Act.  It  does  not  in  terms  profess  to  be 
applicable  to  Indians.  The  question  is  whether  it  can  be  interpre- 
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ted  as  being  applicable  to  them  ( Monkhouse  v.  Grand  Trunk  R.W. 
Co.  (1883),  8 A.R.  637);  and  that  would  be  more  properly  raised 
by  appeal  in  the  ordinary  way  from  a conviction  based  on  the 
assumption  or  holding  that  it  was  so  applicable,  or  by  a motion 
to  quash  the  conviction,  or  by  an  appeal  under  sec.  3 of  ch.  91, 
founded  upon  a certificate  of  the  Attorney-General  that  the  decision 
of  the  magistrate  involved  a question  on  the  construction  of  the 
British  North  America  Act. 

I am,  however,  of  opinion  that  the  question  submitted  by  the 
magistrate  should  be  answered  in  the  affirmative,  and  that  the 
defendant  was  rightly  convicted. 

The  Indian  Act  does  not  profess  to  deal  with  all  the  rights  and 
obligations  of  an  Indian.  Nothing  forbids  him  to  acquire  real  and 
personal  property  outside  of  a reserve  or  special  reserve,  or  to  dis- 
pose of  it,  inter  vivos  at  all  events,  as  freely  as  persons  who  are  not 
Indians. 

Section  111  assumes  that  an  Indian  may  become  a member  of 
any  of  the  learned  professions,  and  I find  nothing  in  the  Act  to 
indicate  that,  except  where  provisions  are  made  which  expressly 
or  by  implication  declare  his  obligations  and  the  consequences 
which  attach  to  their  breach  or  otherwise  specially  deal  with  him, 
the  conduct  and  duty  of  an  Indian  in  his  relations  with  the  public 
outside  the  reserve  are  not  subject  to  the  control  of  the  provincial 
laws  in  the  same  manner  as  those  of  ordinary  citizens.  Parliament 
may,  I suppose,  remove  him  from  their  scope,  but,  to  the  extent 
to  which  it  has  not  done  so,  he  must  in  his  dealings  outside  the 
reserve  govern  himself  by  the  general  law  which  applies  there. 
He  is  no  more  free  to  infringe  an  Act  of  the  Legislature  than 
to  disregard  a municipal  by-law,  the  general  protection  of  both 
of  which  he  enjoys  when  he  does  not  limit  the  operations  of 
his  life  to  his  reserve,  but,  though  unenfranchised,  seeks  a wider 
sphere.  If  he  may  become  a doctor  of  medicine,  and  take  advan- 
tage of  the  Medical  Act  by  registering  under  it,  it  certainly  ought 
to  follow  that  he  cannot  become  a free  lance  and  practise  wherever 
he  pleases  without  regard  to  its  provisions. 

Maclaren,  J.  A.: — The  defendant  was  convicted  of  practising 
medicine  for  gain  in  this  Province  in  violation  of  R.S.O.  1897, 
ch.  176,  sec.  49,  without  being  registered.  Appeal  is  taken  on  the 
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ground  that,  being  an  unenfranchised  Indian  living  on  a reserve, 
the  Act  does  not  apply  to  him;  that  the  word  “person”  in  the 
section  in  question  does  not  include  an  Indian,  and  the  Legislature 
must  be  taken  to  have  so  intended  it;  and,  if  it  did  intend  to  in- 
clude Indians,  it  would  be  ultra  vires. 

This  claim  is  made  on  the  broad  ground  that  because  sec.  91 
of  the  British  North  America  Act  gives  to  the  Dominion  Parlia- 
ment exclusive  legislative  authority  over  “Indians  and  lands 
reserved  for  the  Indians,”  no  provincial  legislation  can  affect 
Indians  or  Indian  lands.  This  is  a somewhat  startling  discovery 
to  make  forty  years  after  the  passing  of  the  Act,  while  the  parties 
affected,  the  legal  profession,  and  the  Courts  have  been,  during 
all  these  years,  assuming  the  contrary  to  be  the  fact. 

If  the  claim  be  well  founded,  not  only  will  Indians  be  relieved 
from  all  prohibitions  and  restrictions  imposed  upon  the  people  of 
this  Dominion  by  the  legislation  of  the  respective  Provinces,  but 
they  will  not  be  able  to  claim  any  of  the  benefits  or  advantages 
conferred  by  such  legislation,  and  will  be  relegated,  save  as  to  the 
few  matters  legislated  upon  by  the  Dominion,  and  any  remnants 
of  old  legislation,  to  the  condition  and  rights  of  their  ancestors 
when  this  country  was  first  discovered.  They  would  also  be  shut 
out  even  from  a large  part  of  the  old  provincial  legislation  before 
Confederation,  for  it  is  well  known  that  the  Imperial  Government 
retained  in  its  own  hands  all  matters  relating  to  Indians  and  Indian 
lands  long  after  it  had  transferred  other  local  matters  to  the  pro- 
vincial authorities. 

Let  us  see  where  such  an  interpretation  of  the  British  North 
America  Act  would  land  us.  By  sub-sec.  7 of  sec.  91  the  Dominion 
is  given  exclusive  authority  to  legislate  respecting  the  “Militia.” 
It  would  be  somewhat  startling  to  hear  it  gravely  argued  that  no 
legislation  of  the  Province  can  apply  to  or  affect  militiamen.  By 
sub-sec.  25  the  subject  of  “Aliens”  is  assigned  exclusively  to  the 
Dominion.  According  to  the  argument  on  this  appeal,  no  pro- 
vincial legislation  applies  to  an  alien.  A militiaman,  or  an  alien, 
or  a member  of  any  of  the  other  classes  mentioned  in  sec.  91,  may 
violate  any  provincial  law  without  incurring  any  penalty,  and 
cannot  avail  himself  of  any  benefit  or  advantage  conferred  by 
provincial  legislation.  So  with  regard  to  banks,  bills  of  exchange, 
and  other  matters  assigned  exclusively  to  the  Dominion. 


C.A 

1907 

Rex 

v. 

Hill. 

Maclaren,  J.A. 


412 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1907 


Rex 

v. 

Hill. 

Maclaren,  J.  A. 


Perhaps  the  nearest  approach  to  the  present  claim,  and  yet  it 
falls  far  short  of  it,  was  the  one  against  the  Quebec  tax  upon  banks, 
etc.,  that,  because  the  Dominion  Parliament  had  exclusive  authority 
as  to  banks,  the  Province  had  no  right  to  tax  them,  because  they 
might  impose  a tax  so  heavy  as  to  crush  them  out  of  existence, 
and  so  nullify  the  Dominion  legislation.  This  was  disposed  of  in 
Bank  of  Toronto  v.  Lambe  (1887),  12  App.  Cas.  575,  where  it  was 
shewn  how  the  Dominion  and  the  Provinces  could  exercise  the 
powers  respectively  conferred  upon  them,  where  they  both  affect 
the  same  subject  matter,  and  the  tax  was  upheld. 

The  practising  of  medicine  in  this  case  was  not  on  an  Indian 
reserve,  but  in  another  part  of  the  Province,  and  the  patients  were 
not  Indians,  but  white  people,  and  it  is  not  pretended  that  there 
is  any  Dominion  legislation  giving  the  defendant  such  a right  or 
expressly  exempting  him  from  the  operation  of  the  provincial  law. 
It  is  not  argued  that  the  subject  of  the  practice  of  medicine  does 
not  belong  to  the  provincial  Legislature. 

Assuming  that  the  Legislature  in  enacting  the  clause  of  the 
Medical  Act  in  question  meant  to  include  an  Indian  in  the  word 
“person,”  when  it  prohibited  any  unregistered  person  from  prac- 
tising medicine  for  gain — and  Mr.  Mackenzie  admitted  such  inten- 
tion, but  argued  that  it  was  ultra  vires,  and  that  the  word  “person” 
in  the  section  could  not  legally  include  an  Indian,  for  the  reason 
above  given — assuming  that  such  was  the  intention  of  the  Legis- 
lature, the  true  way  of  determining  whether  the  legislation  is 
within  its  jurisdiction  is  to  ascertain  its  true  nature  and  character 
and  the  class  to  which  it  really  belongs:  Russell  v.  The  Queen , 7 
App.  Cas.  829,  at  p.  839. 

Applying  this  test,  can  any  one  say  that  the  Act  in  question 
is  anything  else  than  what  its  title  indicates,  “An  Act  respecting 
the  Profession  of  Medicine  and  Surgery?”  No  doubt,  like  other 
Acts,  it  incidentally  affects  persons  and  subjects  that  for  certain 
purposes  come  within  the  jurisdiction  of  the  Parliament  of  Canada, 
and  it  might  be  ultra  vires  if  the  principal  matter  of  the  Act  could 
be  brought  within  any  of  these  classes  of  subjects,  but  it  is  ad- 
mittedly within  the  scope  of  medicine  and  surgery,  which  are  pro- 
vincial subjects. 

The  question  of  legislation  being  passed  as  falling  under  one 
subject,  and  its  being  contended  that  it  really  comes  under  another, 
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has  frequently  come  before  the  Courts.  A very  recent  instance  is  the 
case  of  Grand  Trunk  R.W.  Co.  v.  Attorney-General  of  Canada,  in 
the  Privy  Council,  reported  in  [1907]  A.C.  65.  At  p..67  it  is  said: 
“The  construction  of  the  provisions  of  the  British  North  America 
Act  has  been  frequently  before  their  Lordships.  It  does  not  seem 
necessary  to  recapitulate  the  decisions.  But  a comparison  of  two 
cases  decided  in  the  year  1894 — viz.,  Attorney-General  of  Ontario 
v.  Attorney-General  of  Canada,  [1894]  A.C.  189,  and  Tennant  v. 
Union  Bank  of  Canada,  [1894]  A.C.  31 — seems  to  establish  these 
two  propositions:  First,  that  there  can  be  a domain  in  which  pro- 
vincial and  Dominion  legislation  may  overlap,  in  which  case  neither 
legislation  will  be  ultra  vires,  if  the  field  is  clear;  and,  secondly, 
that  if  the  field  is  not  clear,  and  in  such  a domain  the  two  legis- 
lations meet,  then  the  Dominion  legislation  must  prevail.” 

In  the  present  instance  it  is  conceded  that  the  field  is  clear, 
there  being  no  Dominion  legislation  on  the  subject;  it  is  also  con- 
ceded that  the  legislation  is,  as  it  purports  to  be,  really  on  the  sub- 
ject of  medicine  and  surgery,  which  is  a domain  within  the  pro- 
vincial jurisdiction. 

For  instances  in  the  Indian  Act  where  the  field  is  not  clear 
and  the  two  domains  meet,  see  sec.  26  of  R.S.C.  1906,  ch.  81,  where 
one  uniform  law  for  the  descent  of  property  is  enacted  for  the 
whole  Dominion,  differing  from  the  provincial  laws;  sec.  44,  pro- 
viding a separate  law  for  roads,  bridges,  etc.;  and  sec.  105,  as  to 
the  exemption  of  the  property  of  Indians  from  seizure  under  execu- 
tion. 

Under  the  circumstances,  I am  of  the  opinion  that  the  word 
“person”  in  sec.  49  of  the  Medical  Act  includes  an  Indian,  and  that 
the  answer  to  the  question  reserved  by  the  police  magistrate  should 
be  that  he  was  right  in  convicting  the  defendant. 

Meredith,  J.  A.: — It  is  difficult  to  take  very  seriously  the 
contention  made  in  the  defendant's  behalf  upon  this  reserved  case, 
for  it  amounts  to  this,  that  a Canadian  Indian  is  superior  to  all 
provincial  power,  that  he  is  not  amenable  to  any  provincial  legis- 
lation, but  may  utterly  disregard  all  provincial  laws,  and  laugh 
at  any  attempts  to  bring  him  within  them  or  enforce  them  against 
him,  though  they  would  be  binding  upon  those  of  every  other 
race,  colour,  or  class.  The  contention  bears  upon  its  face  its 
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refutation;  and  the  good  sense  of  the  Indian  has  hitherto,  so  far 
as  I am  aware,  prevented  the  serious  making  of  it;  and  he  has 
always  proved  himself  as  respectful  for,  and  obedient  to,  the  laws 
of  the  Province,  and  the  ordinances  of  the  local  municipalities 
authorized  by  such  laws,  as  any  other  class  of  its  inhabitants; 
and  no  one  has,  so  far  as  I am  aware,  ever  before  suggested  that 
he  may  treat  them  with  contempt  and  defy  those  who  are  charged 
with  their  enforcement. 

The  very  broad  contention  is  based  entirely  upon  the  very 
much  narrower  provision  contained  in  the  Imperial  legislation 
called  the  British  North  America  Act,  1867,  conferring  upon  Parlia- 
ment exclusive  legislative  authority  over  “ Indians  and  lands 
reserved  for  the  Indians,”  ignoring  the  exclusive  legislative  autho- 
rity conferred  upon  provincial  Legislatures,  in  the  same  enact- 
ment, which  includes,  among  other  subjects  more  or  less  applicable, 
the  imposition  of  punishment  by  fine,  penalty,  or  imprisonment 
for  enforcing  any  law  of  the  Province  made  in  relation  to  any 
matter  coming  within  its  exclusive  authority  therein  conferred. 

The  defendant  had  been  convicted  of  practising  medicine  con- 
trary to  the  provisions  of  a provincial  enactment  clearly  within 
the  exclusive  legislative  authority  of  the  Province;  not  practising 
it  upon  any  lands  reserved  for  the  Indians,  or  on  any  other  Indian; 
but  away  from  any  such  reservation,  and  on  those  who  are  not 
Indians.  That  enactment  is  not  one  respecting  Indians,  or  lands 
reserved  for  the  Indians,  but  is  in  name  and  in  fact  “An  Act  re- 
specting the  Profession  of  Medicine  and  Surgery”  in  the  Province; 
and,  if  it  be  considered  inapplicable  to  Indian  bands  or  Indian 
lands,  it  is  difficult  to  perceive  how  it  even  overlaps  the  exclusive 
field  of  federal  legislative  authority.  The  right  to  legislate  exclu- 
sively as  to  Indians  and  Indian  lands  cannot  give  the  power  to 
confer  on  Indians  all  or  any  provincial  rights  which  are  within 
the  exclusive  authority  of  the  Province. 

It  is  not  needful  to  say  what  would  have  been  the  result  if  the 
defendant  had  confined  his  practice  to  the  Indians,  nor  is  such 
a question  open  to  consideration  in  such  a case  as  this,  which  can 
be  stated  in  respect  of  the  “constitutional  validity”  of  a provincial 
statute  only,  not  its  construction;  it  is  enough  to  say  that  he  is 
clearly  amenable  to  the  provincial  law  in  respect  of  that  which  he 
did. 
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The  law  of  the  United  States  of  America  in  regard  to  legislation 
respecting  Indians  and  Indian  lands  seems  to  be  the  same  as  it 
is  here,  yet  I do  not  think  it  has  ever  been  held,  in  any  court  there, 
that  Indians,  when  off  their  reservations,  are  not  subject  to  State, 
or  Territory,  Laws;  some  of  the  cases  on  the  subject  are  collected 
in  the  article  on  Indians  in  the  Am.  & Eng.  Encyc.  of  Law,  2nd 
ed.,  p.  223,  note  1,  and  p.  224,  note  3,  and  also  in  the  Cyclopedia 
of  Law  and  Procedure,  under  the  same  title,  vol.  22,  p.  147,  note  100. 

The  defendant  has  not  been  convicted  of  a crime,  in  the  sense 
of  crimes  within  the  exclusive  legislative  authority  of  Parliament; 
but  punishment  has  been  inflicted  upon  him  for  a breach  of  a law 
of  the  Province  in  relation  to  a matter  within  the  exclusive  legisla- 
tive authority  of  the  Province:  see  Rex  v.  Horning  (1904),  8 O.L.R. 
215. 


C.  A. 
1907 
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Hill. 

Meredith,  J.  A. 


The  magistrate  held  that  the  defendant,  although  an  unen- 
franchised treaty  Indian,  was  a “ person7 ’ within  the  meaning  of 
that  word  as  used  in  the  section  of  the  enactment  under  which 
he  was  convicted — R.S.O.  1897,  ch.  176,  sec.  49 — and  so  he  was 
obliged  to  consider  the  question  as  to  the  “ constitutional  valid- 
ity ” of  the  enactment;  therefore  that  question  is  rightly  before 
us,  and,  as  I have  before  intimated,  such  questions  only  can  be 
■considered  upon  such  a stated  case  as  this. 


Moss,  C.J.O.,  and  Garrow,  J.A.,  concurred. 


E.  B.  B. 
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[IN  THE  COURT  OF  APPEAL.] 
Attorney-General  for  Ontario  y.  Woodruff  et  al. 

Revenue — Succession  Duty — Property  Transferred  in  Lifetime  of  Person 
Domiciled  in  Ontario — Foreign  Bonds — Foreign  Situs — Anticipation  of 
Death — Settlements — Succession  Duty  Act  and  Amendments. 

The  plaintiff  claimed  for  the  Crown  succession  duty  upon  moneys  and  securi- 
ties, the  subjects  of  two  settlements  made  respectively  in  1894  and  1902 
by  a testator  who  died  in  October,  1904,  domiciled  in  Ontario. 

In  1894  the  testator  had  a quantity  of  debentures  of  municipal  corporations 
in  the  United  States,  which  had  always  been  retained  and  managed  for 
him  in  the  United  States  by  his  agents  there.  The  documents  had  been 
kept  by  the  testator  in  a leased  vault  in  New  York.  The  testator  pro- 
cured each  of  his  four  sons  to  execute  a trust  deed  in  favour  of  a New 
York  trust  company  whereby  these  debentures  were  transferred  (in  four 
portions)  to  the  company  in  trust  to  manage,  invest,  etc.,  and  to  pay 
over  the  income  to  each  son  during  his  life,  and  upon  his  death  in  trust 
for  his  children.  The  testator  went  to  New  York,  obtained  the  deben- 
tures from  the  vault,  separated  them  into  four  parcels,  and  delivered 
them  with  the  trust  deeds  to  the  company.  The  interest  was  from  time 
to  time  remitted  by  the  company  to  the  sons,  and  the  sons  transferred 
the  cheques  therefor  to  the  testator,  who  gave  each  of  the  sons  $750  half- 
yearly,  and  retained  the  balance: — 

Held,  Meredith,  J.A.,  dissenting,  that  the  effect  of  this  first  settlement, 
made  in  the  State  of  New  York,  of  property  then  locally  there,  where 
it  had  ever  since  remained,  the  testator  having  completely  parted  with 
the  legal  title  to  the  property,  which  thereupon  became  at  once,  and  re- 
mained, vested  in  the  trustees  residing  there,  where  the  trusts  were  and 
were  intended  to  be  carried  into  execution,  was  to  give  the  property 
settled  a permanent  foreign  situs,  to  remove  it  completely  from  the  con- 
trol of  the  law  of  the  domicile  of  the  testator,  and  to  render  it  in  future 
subject  only  to  the  law  of  the  State  of  New  York;  and  for  this  reason, 
and  for  the  additional  reason  that  the  Succession  Duty  Act,  as  it  stood 
when  that  settlement  was  made,  did  not  include  or  affect  such  a settle- 
ment, the  property  settled  was  not  subject  to  succession  duty. 

The  settlement  of  1902  comprised  certain  cash  on  hand  in  New  York  and 
other  property  of  a character  similar  to  that  in  the  previous  settlement, 
locally  situated  wholly  in  the  United  States.  The  debentures  were  kept 
in  the  same  vault,  of  which  the  testator  had  the  key.  When  about  to  make 
this  settlement,  the  testator  wrote  to  his  New  York  agents  authorizing 
them  to  transfer  his  account  from  his  name  to  the  names  of  three  of  his 
sons,  adding,  “I  wish  to  have  my  affairs  in  good  shape,  as  I have  not  been 
feeling  very  well  of  late ; ” and  shortly  afterwards  executed  a document 
whereby  he  purported  to  transfer  to  his  four  sons  the  cash  and  deben- 
tures, in  trust  for  his  wife,  and  after  her  death  to  be  divided  equally  be- 
tween the  four  sons,  subject  to  a charge  for  the  education  of  two  grand- 
children. This  settlement  was  made  at  a city  in  Ontario,  where  the  testa- 
tor, his  wife,  and  three  of  his  sons  resided.  The  agents  transferred  the 
account  to  the  names  of  the  three  sons,  and  notified  them  and  the  testator 
that  they  had  done  so;  and  it  was  arranged  that  access  to  the  vault  in 
which  the  debentures  were  kept  could  be  secured  only  by  the  three  sons 
and  the  wife,  and  thereafter  the  annual  receipts  for  the  rent  of  the  vault 
were  given  in  the  name  of  the  wife.  No  remittance  of  income  to  Ontario 
was  ever  made  by  the  New  York  agents  under  the  second  settlement, 
nor  any  other  definite  action  of  any  kind  taken  by  the  trustees  to  realize 
or  get  in  the  trust  property  in  the  lifetime  bf  the  testator: — 

Held,  that  the  property  settled  was  subject  to  succession  duty. 

Construction  of  the  Succession  Duty  Act  and  amendments. 

Judgment  of  Falconbridge,  C.J.K.B.,  affirmed  as  to  the  first  settlement 
and  reversed  as  to  the  second. 
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Action  by  the  Attorney-General  for  the  Province  of  Ontario 
against  Alfred  S.  Woodruff  and  others,  the  executors  and  bene- 
ficiaries under  the  will  of  Samuel  D.  Woodruff,  deceased,  for  a 
declaration  that  the  defendants  the  executors,  on  their  application 
to  the  surrogate  court  of  the  county  of  Lincoln  for  letters  probate 
of  the  will  of  the  deceased,  had  wrongfully  omitted  from  the  inven- 
tory attached  to  the  affidavit  of  value  and  relationship,  filed  upon 
such  application,  certain  assets  of  the  testator  which  were  subject 
to  succession  duty  within  the  provisions  of  the  Succession  Duty 
Act,  and  that  these  assets  were  liable  to  payment  of  succession 
duty,  and  for  judgment  for  the  amount  of  such  duty. 

The  plaintiff  by  his  statement  of  claim  alleged,  inter  alia, 
that  the  deceased  died  at  St.  Catharines  on  the  28th  October, 
1904,  leaving  a will,  dated  the  18th  January,  1896,  and  a codicil 
dated  the  7th  January,  1903,  and  the  defendants  Alfred  S.  Wood- 
ruff, Hamilton  K.  Woodruff,  and  Welland  D.  Woodruff,  were  the 
executors  named  in  the  will,  and  they  and.  the  other  defendants 
were  beneficiaries  thereunder;  that  the  defendant  Jane  C.  Wood- 
ruff was  the  widow  of  the  deceased,  and  the  defendants  Alfred  S. 
Woodruff,  Hamilton  K.  Woodruff,  Welland  D.  Woodruff,  and 
Thomas  Adam  Woodruff  were  his  sons,  and  the  infant  defendants 
were  his  grandchildren  and  the  children  of  the  defendant  Alfred 
S.  Woodruff,  and  the  defendants  were  the  only  persons  interested 
in  the  estate  of  the  testator  under  the  terms  of  the  will  and  codicil ; 
that  the  defendants  the  executors,  in  their  affidavit  of  value  and 
relationship  accompanying  their  petition  for  probate,  swore  that 
the  total  value  of  the  property  to  which  the  testator  was  entitled 
at  the  time  of  his  decease  was  $20,806.89;  that  on  the  15th  March, 
1905j  the  defendant  Hamilton  K.  Woodruff  registered  in  the 
registry  office  for  the  county  of  Lincoln  a conveyance  bearing  date 
the  17th  January,  1894,  whereby  the  testator,  for  an  expressed 
consideration  of  $15,000,  purported  to  convey  in  fee  simple  to 
Hamilton  K.  Woodruff  his  homestead  property  in  the  city  of  St. 
Catharines,  subject  to  the  life  estate  therein  of  the  defendant  Jane 
C.  Woodruff;  that  the  testator  continued  in  the  sole  occupation 
and  enjoyment  of  the  homestead  premises  up  to  the  time  of  his 
decease,  and  the  plaintiff  charged  that  the  same  was  wrongfully 
omitted  from  the  inventory  of  property;  that  the  executors  also 
wrongfully  omitted  from  the  inventory  certain  assets  of  the  de- 
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ceased,  consisting  of  bonds,  debentures,  shares,  or  other  securities 
for  money,  amounting  in  value  to  about  $600,000,  which  stood  in 
the  name  of  the  deceased  or  of  some  person  in  his  behalf,  and 
which  were  deposited  in  the  State  of  New  York. 

The  defendants  denied  that  the  deceased  was  possessed  at  the 
time  of  his  death  of  any  property  save  what  was  set  forth  in  the 
affidavits  and  exhibits  filed  upon  the  application  of  the  executors 
for  probate;  they  said  that  the  deceased  did  not  make  any  gift 
to  any  of  the  defendants,  or  any  other  person,  in  contemplation 
of  death,  or  made  or  intended  to  take  effect  in  possession  or  enjoy- 
ment after  his  death  to  any  person  in  trust  or  otherwise,  or  by 
reason  whereof  any  person  should  become  beneficially  entitled  in 
possession  or  expectancy  to  any  property  or  the  income  thereof, 
nor  did  he  make  any  gift  to  any  of  the  defendants,  or  any  other 
person,  by  way  of  transfer,  delivery,  declaration  of  trust,  or  other- 
wise, which  was  not  made  bond  fide  twelve  months  before  his  death, 
including  any  property  taken  under  any  gift,  whenever  made,  of 
which  property  possession  and  enjoyment  was  not  assumed  by 
the  donees  immediately  upon  the  gift,  and  thenceforward  retained 
to  the  entire  exclusion  of  the  donor  or  any  benefit  to  him,  by  con- 
tract or  otherwise;  they  admitted  that  the  deceased  continued  to 
reside  with  his  wife,  the  defendant  Jane  C.  Woodruff,  in  the  family 
residence  situate  on  Ontario  street,  St.  Catharines,  after  he  had 
conveyed  the  same  to  his  son  Hamilton  K.  Woodruff,  subject  to 
a life  estate  therein  to  his  said  wife,  and,  if  this  Court  should  deter- 
mine that  by  reason  of  such  continued  residence  therein  the  property 
would  be  liable  to  duty,  if  the  Succession  Duty  Act  applied  to  his 
estate,  they  said  that  the  same  was  not  of  the  value  of  more  than 
$20,000  at  the  outside,  and  that  should  that  amount  be  added  to 
the  value  of  the  estate  of  the  deceased  at  the  time  of  his  death 
the  total  value  of  such  estate  would  be  greatly  under  the  sum  of 
$100,000,  and  the  whole  of  it  passed  under  the  terms  of  his  will 
to  the  class  of  persons  mentioned  in  sub-sec.  3 of  sec.  3 of  the  Act 
in  force  at  the  date  of  the  death  of  the  deceased,  and  therefore 
the  same  did  not  apply  to  his  estate;  and  they  said  that  the  Succes- 
sion Duty  Act,  and  amendments  thereto,  and  especially  in  so  far 
as  they  purport  to  impose  a tax  upon  property  locally  situate 
outside  of  the  Province  of  Ontario,  were  beyond  the  powers  of 
the  Legislature  of  Ontario. 
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The  action  was  tried  before  Falconbridge,  C.J.K.B.,  without 
a jury,  at  St.  Catharines  and  Toronto,  on  the  29th  October,  1906, 
and  the  4th  and  5th  January,  1907. 

E.  E.  A.  DuVernet  and  J.  H.  Ingersoll,  for  the  plaintiff. 

Wallace  Nesbitt , K.C.,  and  H.  H.  Collier , for  the  adult  defen- 
dants. 

Frank  Ford , for  the  infant  defendants. 

January  5.  Falconbridge,  C.J.  (at  the  conclusion  of  the 
argument): — I do  not  think  that  during  the  course  of  a rather 
long  and  very  active  judicial  career  I have  ever  listened  with  more 
interest  and  pleasure  to  legal  arguments  than  I have  experienced 
in  the  presentation  of  the  case  yesterday  and  to-day. 

Very  important  matters  of  principle  are  debated,  and  the 
action  itself  involves  a large  amount  of  money,  but  I have  a view 
in  the  case,  and  I do  not  know  that  it  is  necessary  for  me  to  reserve 
judgment  merely  for  the  sake  of  writing  a long  opinion. 

It  is  a fortunate  thing  that  I directed  the  argument  that  has 
been  presented  to  be  taken  down  by  the  stenographer.  It  will 
not  only  be  useful  for  the  counsel  of  the  parties  hereafter,  but  I 
shall  be  able,  in  dealing  with  the  case  and  the  points  generally, 
to  refer  to  the  arguments  that  are  presented  and  say  to  what  extent 
they  embody  the  conclusions  at  which  I have  arrived. 

I am  not  going  to  pass  on  the  constitutionality  of  the  Act, 
because  I think  the  matter  can  be  disposed  of  upon  other  grounds. 

There  are  various  opinions  as  to  the  propriety  and  justice  of 
these  Succession  Duties  Acts.  I have  had  the  privilege  of  hearing 
two  eminent  members  of  our  own  profession,  one  upon  the  Bench 
and  the  other  not  a member  of  the  judiciary,  criticize  these  Acts 
as  “ legalized  robbery.”  It  is  unnecessary  to  say  that  both  these 
gentlemen  were  persons  whose  estates  might  happen  to  be  affected 
by  the  operation  of  the  Act.  Other  people,  on  the  principle, 
cantabit  vacuus  coram  latrone  viator , do  not  view  them  in  exactly 
the  same  way. 

That,  of  course,  is  not  material  to  the  investigation  here,  be- 
cause we  have  to  administer  the  law  as  we  find  it.  But  there  is 
this  undoubted  principle  laid  down,  to  adopt  the  language  just 
cited  to  me  of  that  very  eminent  Judge,  Lord  Justice  A.  L.  Smith, 
that  where  the  Crown  attempts  to  make  out  a claim  of  this  sort, 
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it  must  make  its  title  : Attorney-General  v.  Beech,  [1898]  2 Q.B- 
147,  150.  In  other  words,  it  must  shew  clearly  and  explicitly 
that  it  has  the  right,  and  that  the  tax  is  expressly  imposed. 

I think  that  the  arguments  presented  against  the  working 
out  of  the  Act  are  unanswerable. 

Dealing  now  with  the  second  and  third  clauses — not  the  home- 
stead— I do  not  think  their  provisions  would  extend  to  this  parti- 
cular property  situated  in  the  State  of  New  York,  transferable  by 
delivery,  actually  transferred  in  New  York,  and  governed  by  the 
laws  ofth  at  State — even  if  it  were  intended,  I think  it  cannot  be 
worked  out  under  the  Act,  and  the  Act  is  defective,  for  the 
reasons  pointed  out  in  the  clear-cut  argument  of  counsel  for  the 
defendants. 

It  is,  I should  think,  undoubtedly  a casus  omissus.  I do  not 
think  it  is  necessary  to  elaborate  the  matter  further. 

It  is  practically  conceded  that  with  reference  to  the  home- 
stead, the  Attorney-General  must  succeed.  The  plaintiff  will  have 
leave,  if  he  thinks  proper,  for  whatever  it  is  worth,  to  add  the 
United  States  Trust  Company  as  a party  defendant,  with  what- 
ever that  may  involve,  in  the  way  of  new  pleadings  or  new 
argument. 

The  finding,  therefore,  of  the  Court  will  be  that  the  homestead 
property  of  the  testator  was  wrongfully  omitted  from  the  affidavit 
of  value,  and  that  the  other  assets  and  property  were  not  wrong- 
fully, but  rightfully,  omitted. 

The  result  is  that  the  Crown  so  far  takes  nothing  under  the 
Act,  and,  therefore,  although  the  plaintiff  has  succeeded  on  one 
minor  point,  the  defendants  are  entitled  to  their  costs.  The 
battle  has  not  raged  at  all  over  that  portion  of  the  field,  as  to  the 
homestead,  but  with  reference  to  the  other  two  questions. 

That,  therefore,  will  be  the  judgment  of  the  Court,  with  thirty 
days’  stay. 

I should  have  said,  perhaps,  in  the  view  I have  taken  of  the 
case,  that  the  intentions  and  motives  of  the  testator  and  his  sons 
(the  testator  at  any  rate)  are  not  in  issue. 


The  plaintiff  appealed  from  this  judgment,  and  his  appeal  was 
heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  and  Mere- 
dith, JJ.A.,  on  the  13th  and  14th  May,  1907. 
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E.  E.  A.  DuVernet  and  J.  H.  lngersoll,  for  the  appellant.  The 
securities  transferred  by  the  testator  to  his  sons  were  municipal 
debentures  of  various  municipalities  in  the  United  States,  payable 
to  bearer.  They  were  never  brought  within  Ontario,  but  were 
always  kept  by  the  testator  in  New  York,  in  the  safety  vaults  of 
the  Mercantile  Trust  Company.  Coupons  as  they  became  due 
were  detached  by  the  testator  and  deposited  for  collection  with 
his  bankers  at  New  York.  In  1894  the  testator  transferred  $213,000 
worth  of  the  bonds;  and  in  August,  1902,  he  transferred  to  them 
all  his  remaining  bonds,  to  the  amount  of  $443,257.43.  The  divi- 
dends and  income  cheques  upon  the  securities  covered  by  the 
transfers  of  1894  were  forwarded  from  New  York  payable  to  the 
sons,  who  indorsed  them  over  to  the  .testator,  who  gave  thereout 
to  each  of  them  $750  semi-annually.  We  contend  that  these 
bonds  were  voluntarily  transferred  by  the  testator  by  gift  in  con- 
templation of  death,  or  were  made  and  intended  to  take  effect 
in  possession  and  enjoyment  after  such  death,  within  the  meaning 
of  sec.  4 of  the  Act,  and  the  property  remained  part  of  his  estate, 
and  subject  to  duty.  The  trial  Judge  adopted  the  contention  of 
counsel  for  the  defendants  that  sec.  4,  as  amended  by  1 Edw.  VII. 
ch.  8,  sec.  6,  and  2 Edw.  VII.  ch.  12,  sec.  6,  did  not  apply  to 
foreign  personal  property  of  the  nature  and  locality  of  the  bonds 
in  question,  and  that,  even  if  the  Act  did  apply,  it  was  unworkable, 
as  no  rate  of  taxation  was  mentioned,  nor,  if  imposed,  could  the 
tax  be  realized.  It  was  argued  for  the  defendants  that  the  tax 
is  imposed  on  the  property  and  not  on  the  person,  and,  the  execu- 
tors not  being  liable  because  the  property  had  not  been  trans- 
mitted to  them,  there  was  no  person  who  could  be  held  liable,  and 
the  bonds  could  not  be  sold,  because  they  were  in  another  country. 
The  trial  Judge  erred  in  his  construction  of  the  Act,  inasmuch  as 
he  assumes  that  the  bonds  were  not  part  of  the  testator’s  estate 
and  not  dutiable  under  the  Act  on  account  of  their  foreign  loca- 
tion. Such  construction  is  contrary  to  the  express  language  of 
the  statute:  see  1 Edw.  VII.  ch.  8,  sec.  6,  and  2 Edw.  VII.  ch.  12, 
sec.  6 (2).  The  duty  is  placed  upon  the  succession  to  the  property, 
and  the  tax  itself  is  in  the  nature  of  an  impost  or  license  upon  the 
devolution  of  the  estate,  which  is  governed  by  the  law  of  the  domi- 
cile of  the  deceased,  namely,  in  Ontario.  The  trust  deed  of  1894 
was  a voluntary  gift  made  in  contemplation  of  the  death  of  the 
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grantor,  or  made  or  intended  to  take  effect  in  possession  or  enjoy- 
ment after  such  death,  in  trust  for  the  defendants,  or  by  reason 
whereof  the  defendants  would  become  beneficially  entitled  in  pos- 
session or  expectancy  to  the  property  mentioned  in  such  deed 
within  the  meaning  of  sec.  4,  sub-sec.  1 (6),  of  the  Act.  After  the 
amendment  of  1 Edw.  VII.  ch.  8,  sec.  6,  and  2 Edw.  VII.  ch.  12, 
sec.  6 (2),  the  Act  applied  to  property  of  a personal  or  movable 
nature  locally  situate  outside  of  Ontario,  and  property  of  the 
nature  of  bonds,  included  in  the  instrument  made  in  August, 
1902,  was  transferred  to  the  defendants  by  a gift  made  in 
contemplation  of  death,  contrary  to  sec.  4,  sub-sec.  1,  clause  (6). 
The  instrument  made  in  August,  1902,  purporting  to  be  a transfer 
of  the  bonds  to  the  amount  of  $443,257.43,  was  testamentary  in 
its  nature,  and  was  intended  to  take  effect  as  a will,  and  did  not 
in  fact  become  operative  until  the  death  of  the  deceased,  nor  was 
the  bond  fide  possession  or  enjoyment  of  the  property  assumed 
immediately  upon  the  gift  by  the  donees  and  thenceforward  re- 
tained to  the  entire  exclusion  of  the  donor  or  of  any  benefit  to 
him  by  contract  or  otherwise:  Attorney-General  v.  Worrall,  [1895] 
1 Q.B.  99;  Attorney-General  v.  Gosling , [1892]  1 Q.B.  545.  If  the 
judgment  means  that  the  transfers  do  not  fall  within  clauses  (c), 
{d),  and  (e)  of  sec.  4 (1),  because  the  words  “any  property”  are 
not  followed  by  the  words  “situated  as  aforesaid,”  as  in  sub-sec.  (5), 
this  construction  of  the  section  is  too  narrow.  “Property”  in 
the  Act  refers  to  property  situate  within  the  Province,  and  all 
movable  or  personal  property  locally  situate  out  of  the  Province, 
and  such  is  the  meaning  of  the  word  “property”  in  the  sub-section 
following.  Should  it  be  held  that  the  amendments  of  1 Edw.  VII. 
ch.  8,  sec.  6,  and  2 Edw.  VII.  ch.  12,  sec.  6 (2),  do  not  apply  to 
any  gifts  or  property  of  a personal  or  movable  nature  locally  situate 
outside  of  Ontario  made  by  the  deceased  in  his  lifetime,  within  the 
meaning  of  clauses  (6),  (c),  (d),  and  (e)  of  sec.  4,  sub-sec.  1,  of  the 
Act,  then  we  say  that  the  property  was  situate  in  Ontario  by 
virtue  of  the  fiction  of  law  mobilia  sequuntur  personam,  and  the 
defendants,  the  donees  under  the  transfer  of  1902,  and  beneficiaries 
mentioned  in  his  will,  are  liable  to  the  tax  on  the  property  as  they 
would  be  in  the  case  of  any  gifts,  in  contravention  of  the  Act,  of 
property  actually  within  Ontario,  and  that  the  amendments  are 
mere  surplusage  and  unnecessary  on  account  of  the  kind  of  property 
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mentioned  therein  following  the  domicile  of  the  deceased  by  virtue 
of  the  above-mentioned  fiction  of  law:  In  re  Emin  (1830),  1 Cr. 
& J.  151;  Thomson  v.  Advocate-General  (1842),  12  Cl.  & F.  1;  Dos 
Passos  on  Inheritances,  2nd  ed.,  secs.  6,  8,  13,  14,  and  29,  and 
ch.  4,  secs.  44,  46;  Cooley  on  Taxation,  3rd  ed.,  p.  26;  Harding  v. 
Commissioners  of  Stamps  for  Queensland,  [1898]  A.C.  769;  Re 
Renfrew  (1898),  29  O.R.  565;  Blackwood  v.  The  Queen  (1882), 
8 App.  Cas.  82,  93,  96.  The  trial  Judge  erred  in  holding  that,  in 
case  of  transfers  before  death,  the  Act  is  ineffective.  This  reason- 
ing is  based  upon  the  omission  in  sec.  4 of  words  of  the  English  Acts 
that  the  property  transferred  is  deemed  to  be  part  of  the  succession. 
As  the  tax  is  placed,  it  is  said,  on  the  property  passing  under  the 
will  or  intestacy,  the  contention  is  that  it  is  not  imposed  on  trans- 
fers made  before  death,  because  such  property  has  passed  out  of 
the  deceased  and  no  longer  forms  part  of  the  estate,  and  does  not 
devolve  upon  his  death  either  by  will  or  inheritance.  The  effect 
of  sec.  4 is,  however,  that  the  property  transferred  as  therein  men- 
tioned stills  forms  part  of  the  estate  so  far  as  liability  to  duty  is 
concerned.  Section  4 expressly  makes  the  property  transferred 
thereunder  liable  to  duty;  in  other  words,  the  property  still  forms 
part  of  the  estate,  and  is  deemed  to  pass  as  part  thereof  at  the- 
time  of  death,  and  the  executors  are  bound  to  include  such  trans- 
fers in  the  aggregate  value  of  the  estate  and  pay  the  duty  as  they 
have  assets  in  hand.  Another  remedy  is  also  provided  by  sec.  5 (3)» 
of  the  Act  and  62  Viet.  (2)  ch.  9,  sec.  1,  by  making  each  person: 
to  whom  the  property  has  been  transferred  accountable  personally 
for  the  succession  duty.  The  sons  of  the  testator,  three  of  whom 
are  the  executors,  are  the  persons  to  whom  the  property  has  been 
transferred,  and  they  are  personally  liable.  The  duty  is  not  a tax 
on  property,  but  a tax  on  the  devolution  or  succession,  and  the 
duty  is  paid  by  the  persons  beneficially  entitled  by  virtue  of  the 
deceased’s  will  or  the  transfer  made  by  him  in  his  lifetime,  and 
they,  being  residents  in  the  Province,  are  liable  for  the  duty  under 
sec.  5 (3)  and  sec.  14:  In  re  Foster,  [1897]  1 Ch.  484.  They  also 
referred  to  Lyall  v.  Lyall  (1872),  L.R.  15.  Eq.  1;  Attorney-General 
v.  Campbell  (1872),  L.R.  5 H.L.  524;  Re  Roach  (1905),  10  O.L.R. 
208;  Attorney-General  v.  Lee  (1904-5),  9 O.L.R.  9,  10  O.L.R.  79; 
Attorney-General  v.  Lovitt  (1902),  35  N.S.R.  223;  S.C.,  sub  nom. 
Lovitt  v.  Attorney-General  (1903),  33  S.C.R.  350;  The  King  v. 
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Lovitt  (1906),  1 E.L.R.  513;  Mayor , etc.,  of  Canterbury  v.  Wyburn r 
[1895]  A.C.  89;  In  re  Piercy,  [1895]  1 Ch.  8$. 

Wallace  Nesbitt,  K.C.,  and  H.  H . Collier,  K.C.,  far  the  adult 
defendants.  The  gifts  were  complete  and  effectual.  The  testator 
did  everything  necessary  to  transfer  the  property:  Milroy  v.  Lord 
(1862),  4 De  G.F.  & J.  264.  In  the  case  of  the  transfer  of  1894 
he  made  a binding  arrangement  with  the  trusts  company,  for  valu- 
able consideration,  followed  by  manual  delivery  to  the  company 
of  the  four  sets  of  debentures  intended  for  his  sons.  These  gifts 
were  bond  fide.  The  evidence  of  the  sons  is  uncontradicted.  There 
was  no  restriction  in  the  gifts;  no  retention  of  any  benefit  by  the 
donor.  The  sons,  no  doubt,  turned  over  the  income  cheques  to 
Their  father,  but  they  all  swear  that  they  were  not  bound  to  do 
so  and  made  no  agreement  to  do  so.  The  expression  “or  other- 
wise” following  the'  word  “contract”  in  clause  (c),  sub-sec.  1, 
sec.  4,  of  the  Act,  should  be  given  the  usual  construction.  There 
must  be  something  in  the  nature  of  a contract  or  agreement  made 
between  the  donor  and  donee  providing  for  the  retention  of  a 
benefit  by  the  former  in  order  to  bring  the  gift  within  the  language 
of  the  statute:  In  re  Clark,  [1898]  2 Q.B.  330;  Owners  of  Cargo  on 
Board  S.  S.  Waikato  v.  New  Zealand  Shipping  Co.,  [1898]  1 Q.B.  645, 
[1899]  1 Q.B.  56.  The  English  cases  such  as  Attorney-General  v. 
Earl  Grey,  [1898]  2 Q.B.  534,  Earl  Cowley’s  Estate,  [1898]  1 Q.B. 
355,  and  Attorney-General  v.  Worrall,  [1895]  1 Q.B.  99,  dealing 
with  the  same  clause  in  the  English  Act,  were  all  based  upon  bind- 
ing agreements.  The  property  transferred  in  1902  was  not  the 
subject  of  a grant,  bargain,  or  gift  “intended  to  take  effect  in  pos- 
session or  enjoyment  after”  the  death  of  the  grantor,  he  having 
entirely  divested  himself  of  all  control  over  the  property  and  put 
it  absolutely  out  of  his  power  to  deal  with  it  in  any  manner.  No 
part  of  the  property  transferred  in  1902  or  the  income  was  ever 
brought  into  Ontario.  Nor  was  there  any  grant,  bargain,  or  gift 
“made  in  contemplation  of  the  death  of  the  grantor”  in  1902. 
The  deceased  lived  two  years  and  upwards  after  the  transaction 
took  place,  and,  while  his  right  arm  was  affected  as  the  result  of 
a stroke  experienced  in  1898,  he  was  otherwise  as  capable  of  pur- 
suing his  ordinary  mode  of  life  as  a man  at  his  age  might  well 
expect  to  be.  The  stroke  which  resulted  in  his  death  in  October, 
1904,  was  unconnected  with  that  of  1898,  and  there  was  no  evidence 
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that  he  had  it  in  contemplation  as  a probable  contingency  in  August, 
1902:  see  Re  Roach , 10  O.L.R.  208;  27  Am.  & Eng.  Encyc.  of 
Law,  2nd  ed.,  p.  344.  Neither  the  transfer  of  1894  nor  that  of 
1902  can  be  brought  within  the  language  of  clause  (e),  sub-sec.  1, 
.see.  4.  The  English  cases  shew  the  view  adopted  by  the  Courts, 
and  are  all  based  upon  the  assumption  that  there  must  be  a reserva- 
tion of  a benefit  in  some  binding  form  and  which  can  be  enforce- 
able by  the  donor  or  settlor.  Moreover,  apart  from  authority, 
the  express  language  of  this  clause  points  to  a reservation  con- 
tained in  the  deed  or  instrument  under  which  the  property  passes. 
It  is  not  suggested  by  the  Crown  that  any  of  the  other  clauses  of 
sub-sec.  1,  sec.  4,  can  be  invoked  to  render  liable  to  duty  proper- 
ties transferred  in  either  of  the  periods.  The  latter  part  of  clause  (a) 
from  the  words  “and  all  movable  or  personal  property  locally 
situate  out  of  this  Province/7  to  the  end  of  the  clause,  was  added 
by  1 Edw.  VII.  ch.  8,  sec.  6,  and  it  applies  only  where  property 
passes  by  will  or  intestacy,  and  also  where  the  owner  was  domiciled 
in  the  Province  at  the  time  of  his  death.  Here  the  deceased  was 
not  the  owner  at  the  time  of  his  death  of  the  property  sought  to 
be  brought  in  by  the  Crown.  The  words  “all  property  situate  as 
aforesaid/7  with  which  clause  ( b ) begins,  have  reference  to  the 
opening  words  of  clause  (a),  “All  property  situate  within  this 
Province/7  even  if  it  cannot  be  argued  that,  since,  as  the  two 
clauses  originally  stood,  the  expression  was  expressly  confined  to 
the  Province,  the  addition  of  the  latter  part  of  clause  (a)  did  not 
enlarge  the  meaning  of  the  expression  “situate  as  aforesaid.77 
The  words  “all  property77  must  receive  some  restricted  meaning. 
They  obviously  do  not  include  real  estate  situate  abroad.  As 
observed  in  Blackwood  v.  The  Queen , 8 App.  Cas.  82,  at  p.  96,  it 
might  be  legitimate  to  tax  a person  in  respect  of  his  foreign  real 
estate,  yet  no  Legislature  has  yet  attempted  to  directly  impose 
a tax  on  real  estate  as  such,  situate  in  a foreign  country.  The 
words  “all  property77  refer  to  property  situate  in  the  Province. 
Any  other  interpretation  would  be  forced  and  require  the  reading 
in  of  some  such  expression  as  “that  is  to  say,  if  real  estate  within 
this  Province,  or  if  movable  or  personal  property  locally  situate 
out  of  the  Province.77  A strict  interpretation  of  the  taxing  Act 
is  to  be  adhered  to  by  the  Courts,  as  pointed  out  by  A.  L.  Smith, 
L.J.,  in  Attorney-General  v.  Beech,  [1898]  2 Q.B.  147,  at  p.  150. 
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The  movable  or  personal  property  locally  situate  out  of  the  Province 
was  intended  to  be  taxed  only  if  brought  into  the  Province  by  the 
executors  or  administrators,  otherwise  it  was  needless  to  retain 
the  first  part  of  clause  9 (a),  sub-sec.  1,  sec.  4,  after  the  amend- 
ment of  1 Edw.  VII.  ch.  8,  adding  the  latter  part  of  clause  (a). 
The  words  “any  property”  which  open  clause  (c)  must  also  receive 
a restricted  interpretation.  The  guide  adopted  in  Wallace  v. 
Attorney-General  (1865),  L.R.  1 Ch.  1,  8,  is  said  to  be  to  “consider 
the  duty  as  imposed  only  on  those  who  claim  title  by  virtue  of  our 
law.”  The  law  governing  both  the  transfers  of  1894  and  1902  would 
be  the  law  of  New  York  State.  The  Courts  there  would  be  appealed 
to  by  the  transferees  to  obtain  possession  of  the  property.  For 
the  purpose  of  succession  and  enjoyment  the  law  of  the  testator’s 
domicile  governs  his  foreign  personal  estate,  yet  for  the  purpose 
of  legal  collection  and  administration,  as  distinguished  from  dis- 
tribution, these  assets  are  governed  by  the  law  of  the  situs:  Black- 
wood v.  The  Queen , sujpra.  The  transfers  of  1894  were  made  in 
New  York  and  intended  by  the  donor  to  be  carried  out  according 
to  New  York  law.  The  property  transferred  in  1902  was  also 
transferred  in  New  York,  where  the  final  acts  to  complete  the 
gifts  took  place:  Attorney-General  v.  Jewish  Colonization  Associa- 
tion, [1901]  1 Q.B.  123;  In  re  Cigala’s  Settlement  Trusts  (1878), 
7 Ch.D.  351,  354.  The  scheme  of  the  Act  is  to  tax  the  property 
itself.  It  imposes  a charge  on  the  corpus  of  the  estate  before  dis- 
tribution: see  Attorney-General  v.  Newman  (1899),  31  O.R.  340, 
at  p.  345,  affirmed  (1901),  1 O.L.R.  511;  Hanson,  5th  ed.,  p.  2. 
The  whole  scheme  of  the  Act  indicates  that  the  wTord  “pro- 
perty,” except  where  it  is  used  with  expressions  shewing  that 
foreign  property  is  included,  refers  only  to  property  within  the 
Province.  The  provisions  of  the  Act,  secs.  6 and  7,  directing  the 
surrogate  registrar  and  the  sheriff  to  take  proceedings  to  value 
property  subject  to  the  payment  of  duty,  are  applicable  only  to 
property  so  situate,  or  to  property  in  the  hands  of  the  executor 
or  administrator  when  brought  into  the  Province  for  distribution: 
see  Re  Renfrew,  29  O.R.  565.  If  it  is  contended  that  the  Legis- 
lature has  attempted  to  place  a tax  on  foreign  property  as  such 
without  reference  to  its  transmission  by  will  or  intestacy  from 
a person  domiciled  in  Ontario,  such  legislation  is  ultra  vires : Bank 
of  Toronto  v.  Lambe  (1887),  12  App.  Cas.  575,  584,  585;  Re  Renfrew, 
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29  O.R.  565.  The  situs  of  the  bonds  in  question  was  foreign: 
Inland  Revenue  Commissioners  v.  Muller  & Co.’s  Margarine  Limited, 
[1901]  A.C.  217,  228-235;  Commissioner  of  Stamps  v.  Hope,  [1891] 
A.C.  476,  480,  481;  27  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  p.  635. 
If  the  tax  is  upon  the  succession  it  is  indirect,  and  for  that  reason 
also  ultra  vires,  under  the  British  North  America  Act:  Attorney- 
General  v.  Reed  (1884),  10  App.  Cas.,  141,  143.  The  legislation 
is  also  extra-territorial,  and,  therefore,  not  within  the  sphere  of 
the  Ontario  Legislature:  Macleod  v.  Attorney-General  for  New 
South  Wales,  [1891]  A.C.  455.  They  referred  also  to  Crossman  v. 
The  Queen  (1886),  18  Q.B.D.  256;  Attorney-General  v.  Lord  Sudeley, 
[1895]  2 Q.B.  526;  Mallott  v.  Wilson,  [1903]  2 Ch.  494;  Dicey  on 
Conflict  of  Laws,  last  ed.,  pp.  318-323;  Receiver-General  v.  Schofield 
(1900),  35  N.B.R.  67;  Henty  v.  The  Queen,  [1896]  A.C.  567;  Col- 
quhoun  v.  Brooks  (1889),  14  App.  Cas.  493. 

Frank  Ford,  for  the  infant  defendants.  In  the  Act  as  originally 
drawn,  no  attempt  was  made  to  tax  foreign  personalty,  except 
where  converted  and  brought  into  the  jurisdiction,  and  the  Act 
so  stood  at  the  date  of  the  death.  Section  12  of  the  Act  of  1899 
was  the  result  of  Re  Renfrew,  supra.  No  attempt  is  made  there 
or  in  any  statute  to  sweep  in  foreign  property  transferred  in  the 
lifetime  of  the  deceased.  By  1 Edw.  VII.  ch.  8,  sec.  6,  a clause 
was  added  to  clause  (a);  that  would  be  applicable  to  this  case 
if  there  was  no  actual  transfer.  If  so,  that  particular  part  of  the 
statute  would  be  ultra  vires.  Property  transferred  in  the  lifetime 
of  the  deceased  is  not  to  be  taken  into  consideration  in  estimating 
the  aggregate  value  of  the  estate.  See  Hanson’s  Death  Duties, 
pp.  92,  556.  The  tax  is  upon  the  property;  not  upon  the  succes- 
sion. Section  4 is  the  only  taxing  section,  and  that  makes  it  clear 
that  it  is  only  property  that  is  taxed:  see  also  sec.  14.  Re  Bolster 
(1905),  10  O.L.R.  591,  approving  three  earlier  cases,  shews  that 
the  ultimate  incidence  is  on  the  property.  The  person  who  pays 
is  the  person  who  takes.  See  also  Inland  Revenue  Commissioners 
v.  Muller  & Co.’s  Margarine  Limited,  [1901]  A.C.  217,  223,  228; 
Hardcastle  on  Statute  Law,  3rd  ed.,  p.  2405;  Hanson,  p.  271. 

DuVernet,  in  reply,  referred  to  Foote’s  Private  International 
Law,  3rd  ed.,  pp.  298-300;  Liquidators  of  the  Maritime  Bank  v. 
Receiver-General  of  New  Brunswick,  [1892]  A.C.  437,  442;  Clement 
on  the  Canadian  Constitution,  2nd  ed.,  p.  251;  Lefroy  on  Legis- 
lative Power  in  Canada,  p.  732. 
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December  31.  Garrow,  J.A. : — Appeal  by  the  plaintiff  from 
the  judgment,  at  the  trial,  of  Falconbridge,  C.J.,  in  favour  of  the 
defendants. 

The  action  was  brought  to  obtain  a declaration  that  the  defen- 
dants had  wrongfully  omitted  from  the  inventory  of  the  estate 
of  the  late  Samuel  D.  Woodruff,  domiciled  at  the  city  of  St.  Catha- 
rines, Ontario,  who  died  on  the  28th  October,  1904,  at  St.  Catharines, 
certain  assets  of  his  estate,  subject  to  succession  duty,  and  for  a 
judgment  for  such  duty. 

Three  transactions  were  originally  in  question,  namely,  the 
homestead  property  in  St.  Catharines,  the  settlement  of  1894,  and 
that  of  August,  1902.  The  testator  had  in  his  lifetime  executed 
a conveyance  of  the  homestead  to  his  son  the  defendant  Hamilton 
K.  Woodruff,  subject  to  a life  interest  in  his  wife.  As  to  this  the 
Crown  succeeds  by  the  judgment  now  in  appeal,  but  fails  as  to 
the  settlements. 

The  judgment  of  the  learned  Chief  Justice  proceeds,  as  I under- 
stand it,  wholly  on  the  construction  of  the  Succession  Duty  Act, 
as  it  stood  at  the  death  of  the  testator,  which  he  apparently  con- 
sidered insufficient  to  affect  the  property  covered  by  the  settle- 
ments, locally  situated  as  it  was  at  the  death  outside  of  this  Pro- 
vince. 

The  first  settlement  was  made  in  the  month  of  January,  1894. 
The  testator  at  that  time  had  a quantity  of  bonds  or  debentures 
of  municipal  corporations  in  the  United  States,  which  had  always 
been  retained  and  managed  for  him  in  the  United  States  by  his 
agents  there.  The  documents  themselves  had  been  kept  by  the 
testator  in  a leased  vault  of  the  Mercantile  Safe  Deposit  Company 
in  the  city  of  New  York.  Desiring  to  make  the  settlement,  he 
obtained  from  the  United  States  Trust  Company,  carrying  on  busi- 
ness in  New  York  city,  a form  of  trust  deed,  which  he  prepared 
and  had  executed  in  duplicate  by  his  four  sons,  Alfred  S.,  Hamilton 
K.,  Welland  DeV.,  and  Thomas  A.  The  trust  deeds  are  all  similar 
in  form.  The  son  is  in  each  the  party  of  the  first  part,  and  the 
United  States  Trust  Company  is  the  party  of  the  second  part,  and 
the  party  of  the  first  part  thereby,  after  a short  recital  stating  a 
desire  “to  create  a trust  fund,  assigned  and  set  over  to  the  party 
of  the  second  part  for  the  benefit  of  the  persons  thereinafter  named, 
in  consideration  of  the  premises  and  of  one  dollar  of  lawful  money 
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of  the  United  States  of  America,”  certain  specified  bonds,  in  trust 
to  manage,  invest,  and  re-invest,  etc.,  and,  after  deducting  all 
proper  charges  and  expenses,  to  pay  over  the  interest,  income, 
and  profits  to  the  party  of  the  first  part  during  his  natural  life, 
and  upon  his  death  in  trust  for  his  child  or  children. 

With  these  four  deeds  executed  and  in  his  possession,  the 
testator,  accompanied  by  his  son  Hamilton  K.,  proceeded  to  New 
York  city.  There  the  securities  were  obtained  by  the  testator 
from  the  safe  deposit  company’s  vault  and  separated  into  four 
parcels,  containing  the  securities  specifically  named  and  appro- 
priated in  the  several  trust  deeds,  and  these  four  parcels,  with 
the  accompanying  and  appropriate  trust  deeds,  were  then  taken 
to  the  trust  company  and  delivered  to  them,  where  they  have 
ever  since  remained.  The  interest  on  the  trust  securities  has 
been  from  time  to  time  remitted  by  the  trustees  to  the  sons,  and 
the  sons  usually  transferred  the  cheques  for  such  interest  to  the 
father,  who  gave  each  of  the  sons  back  his  own  cheque  for  $750, 
half-yearly,  and  retained  the  balance.  This,  it  is  said  by  the  sons, 
was  not  done  in  pursuance  of  any  agreement  or  understanding, 
expressed  or  implied,  between  the  father  and  the  sons,  but  was 
purely  voluntary  on  their  part : a statement  which,  if  it  was  mate- 
rial, I would,  in  view  of  their  acts  extending  over  so  many  years, 
find  it  difficult  to  accept.  But  for  reasons  hereinafter  appearing 
the  question  of  fact  is  not,  in  my  opinion,  material. 

The  second  settlement  was  made  in  the  year  1902.  The  property 
then  settled  consisted  also  of  personal  property  locally  situated 
wholly  in  the  United  States.  One  item  was  a cash  balance  owing 
to  the  testator  of  $17,600  by  his  agents  in  New  York  city,  and  the 
other  items  were  municipal  bonds  and  debentures  of  United  States 
corporations  of  the  same  character  as  those  included  in  the  first 
settlement,  amounting  in  all  to  $443,257.  These,  too,  had  never 
been  in  this  Province,  but  had  always  been  held  and  managed  for 
the  testator  by  his  agents  in  New  York  city.  The  bonds  and 
debentures  were  also  kept  in  the  vault  of  the  same  safe  deposit 
company,  of  which  vault  the  testator  kept  the  key.  When  about 
to  make  this  settlement,  the  testator  wrote  to  Shepard  & Co.,  his 
agents,  a letter,  dated  the  31st  July,  1902,  in  which  he  said:  “I 
hereby  authorize  you  to  transfer  my  account  from  my  name  to 
that  of  Alfred  S.  Woodruff,  Hamilton  K.  Woodruff,  and  Welland 
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D.  Woodruff,  jointly.  1 wish  to  have  my  affairs  in  good  shape,  as 
I have  not  been  feeling  very  well  of  late.”  And  on  the  following 
5th  August  he  executed  an  instrument,  not  under  seal,  addressed 
to  and  executed  by  his  four  sons,  Alfred  S.,  Hamilton  K.,  Welland 
D.,  and  Thomas  A.,  in  which  he  expressed  that  he  handed  over 
to  them  all  his  personal  property  outside  of  St.  Catharines,  in 
trust  for  his  wife,  the  defendant  Jane  C.  Woodruff,  and  after  her 
death  to  be  divided  equally  between  the  four  sons,  subject  to  the 
payment  of  $2,500  for  the  education  of  each  of  two  named  grand- 
children. This  settlement  was  made  and  executed  at  St.  Catha- 
rines, where  the  testator,  his  wife,  and  all  the  sons  but  Thomas 
resided.  Thomas,  at  the  time  of  both  settlements,  was  a resident 
of  the  city  of  Chicago,  in  the  United  States,  where  he  still  resides. 

This  document  was  followed  a few  days  later  by  a more  formal 
one,  which  enumerates  the  several  securities.  Pursuant  to  the 
letter  of  the  31st  July,  Shepard  & Co.  transferred  the  current 
account  to  the  three  named  sons  (Thomas  was  not  included), 
and  notified  the  testator  and  them  that  he  had  done  so.  The 
vault  in  the  safe  deposit  company’s  premises  where  the  securities 
were  kept,  to  which  by  the  lease  the  testator,  or  his  wife,  or  his 
son  Hamilton,  or  his  son  Alfred,  had  access,  was,  under  instruc- 
tions from  the  testator  in  a letter  to  the  safe  deposit  company, 
dated  the  23rd  August,  1902,  let  or  otherwise  so  arranged  that  in 
future  access  to  it  could  only  be  secured  by  the  sons  Alfred,  Hamil- 
ton, and  Welland  (Thomas  again  omitted),  and  their  mother,  Jane 
Caroline  Woodruff,  and  thereafter  the  annual  receipts  for  the  rent 
of  the  vault  were  given  in  the  name  of  the  mother.  And  these 
several  matters  constitute  the  second  settlement. 

So  far  as  appears,  no  remittance  of  income  to  Ontario  was  ever 
made  by  the  New  York  agents  under  the  second  settlement,  nor 
other  definite  action  of  any  kind  taken  by  the  trustees  to  realize 
or  get  in  the  trust  property  in  the  lifetime  of  the  testator. 

By  the  second  settlement  the  testator  had  parted  with  prac- 
tically all  his  estate,  yet  he  continued  to  be  assessed  down  to  his 
death,  without  appealing,  for  the  large  sum  of  $15,000  for  income. 
He  also  continued  to  occupy,  with  his  wife,  the  homestead,  although 
he  had  conveyed  it  to  his  son  in  the  month  of  January,  1894,  re- 
taining, however,  the  conveyance  in  his  safe.  He  had  executed 
his  wall  dated  the  18th  January,  1896,  disposing  with  great  par- 
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ticularity  of  an  apparently  large  estate,  and  on  the  7th  January, 
1903,  after  both  settlements  had  been  made,  he  made  a codicil 
to  his  will,  merely  altering  the  fifth  clause,  a comparatively  trifling 
bequest  of  his  household  effects,  horses,  cows,  carriages,  etc.  The 
executors  named  in  the  will  are  the  three  sons,  Alfred,  Hamilton, 
and  Welland,  to  whom  the  bank  account  in  New  York  was  trans- 
ferred. 

The  testator  was  bom  in  the  month  of  March,  1819,  and  was, 
therefore,  a very  old  man  at  his  death.  He  had  had  a stroke  of 
paralysis ‘in  the  month  of  May,  1898,  from  which  he  never  fully 
recovered,  and  he  died  from  the  effects  of  a second  stroke. 

Under  all  these  circumstances,  the  proper  inference  of  fact  as 
to  the  second  settlement  is  either  that  it  was  made  in  contem- 
plation of  the  death  of  the  testator,  or  was  made  or  intended  to 
take  effect  in  possession  or  enjoyment  only  after  his  death. 

The  remaining  question  is,  does  the  Act  apply  to  both  or  to 
either  settlement? 

The  Succession  Duty  Act,  R.S.O.  1897,  ch.  24,  as  amended  by 
62  Viet.  (2)  ch.  9,  1 Edw.  VII.  ch.  8,  and  2 Edw.  VII.  ch.  12,  sec.  6, 
provides,  so  far  as  the  present  inquiry  is  concerned,  that  the  Act 
shall  apply  to  the  estates  of  persons  dying  on  or  after  the  1st  July, 
1892,  unless  otherwise  expressed.  The  word  “property”  (sec.  2) 
shall  include  real  and  personal  property  of  every  description. 
Then  follow  certain  exemptions;  after  these,  by  sec.  4 (1),  it  is 
enacted  that  the  following  property  shall  be  subject  to  a succession 
duty  to  be  paid  for  the  use  of  the  Province,  over  and  above  the 
fees  payable  under  the  Surrogate  Courts  Act:— (a)  All  property 
situate  within  this  Province  . . . whether  the  deceased  person 

owning  or  entitled  thereto  was  domiciled  in  Ontario  or  not;  and 
all  movable  or  personal  property  locally  situate  out  of  this  Pro- 
vince and  any  interest  therein  where  the  owner  was  domiciled  in 
this  Province  at  the  time  of  his  death,  whether  such  property 
passes  by  will  or  intestacy;  ( b ) all  property  situate  as  aforesaid 
. . . which  shall  be  voluntarily  transferred  ...  in  con- 

templation of  the  death  of  the  grantor  ...  or  made  or  in- 
tended to  take  effect  in  possession  or  enjoyment  after  such  death; 
(c)  . . . any  . . . property  taken  under  any  gift,  when- 

ever made,  of  which  property  bond  fide  possession  and  enjoyment 
shall  not  have  been  assumed  by  the  donee  immediately  upon  the 
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gift  and  thenceforward  retained  to  the  entire  exclusion  of  the- 
donor,  or  of  any  benefit  to  him  by  contract  or  otherwise;  ( e ) any 
property  passing  under  any  past  or  future  settlement  . . . 

whereby  an  interest  in  such  property  ...  is  reserved  either 
expressly  or  by  implication  to  the  settlor.  Sub-sections  3,  4,  5, 
6,  7 of  sec.  4 have  to  do  with  the  aggregate  value  (which  by  62  Viet, 
ch.  9,  sec.  12,  is  to  include  the  value  of  property  situate  within 
and  without  Ontario),  rates,  and  further  exemptions  not  now  in 
question. 

Sub-section  8 provides  that  where  any  portion  of  the  estate 
of  a deceased  person,  whether  domiciled  within  or  without  Ontario, 
at  his  death,  is  brought  into  Ontario  by  the  executors  or  adminis- 
trators of  his  estate  to  be  administered  or  distributed  in  this  Pro- 
vince, the  same  shall  be  liable  to  the  duty;  but  if  any  succession 
or  legacy  duty  or  tax  has  been  paid  elsewhere,  an  allowance  there- 
for shah  be  made,  and  the  difference,  if  any,  only  be  payable. 

Sub-section  9 provides  for  the  case  of  an  executor  or  adminis- 
trator for  the  purpose  of  evading  the  duty  distributing  the  estate 
without  bringing  it  into  this  Province,  and  makes  him  personally 
liable,  but  exempts  from  the  duty  payments  made  to  persons 
domiciled  without  the  Province  out  of  assets  situate  without  the 
Province. 

Section  5 (1)  directs  the  executor  or  administrator  applying  for 
probate  or  administration  to  file  with  the  surrogate  registrar  an 
itemized  inventory  of  all  the  property  of  the  deceased  person,  and 
shewing  also  its  market  value,  and  the  names  of  the  persons  to 
whom  it  will  pass  under  the  will  or  intestacy,  and  their  relation- 
ship, if  any,  to  the  deceased  person. 

Sub-section  3 provides  that  where  property  passes  on  the 
death  of  the  deceased,  and  no  executor  or  administrator  can  be 
made  accountable  for  succession  duty,  every  person  to  whom  any 
property  so  passes  for  any  beneficial  interest  in  possession,  and 
also  to  the  extent  of  the  property  actually  received  or  disposed  of 
by  him,  every  trustee,  etc.,  and  every  person  in  whom  the  same 
is  vested  by  alienation  or  other  derivative  title,  shall  be  account- 
able for  the  succession  duty  . . . and  shall  deliver  and  verify 

an  account  of  the  property.  Sections  6,  7,  8,  9,  10,  and  1 1 provide 
for  valuations,  payment  of  duties  on  future  estates,  commutations, 
etc.,  and  are  of  no  present  interest. 
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Section  12  (1)  provides  for  the  time  when  the  duty  shall  become 
payable,  and  gives  a lien  upon  the  property  for  the  duty  and  interest 
until  payment;  62  Viet.  ch.  9,  before  referred  to,  gives  the  addi- 
tional remedy  of  an  action  in  the  High  Court  for  the  amount  of 
the  duty  payable  under  the  Act,  and  confers  upon  that  Court  the 
power  (sec.  8)  of  declaring  a lien  for  such  duty  upon  property 
transferred  by  the  deceased  person  in  his  lifetime  falling  within 
the  Act.  But  this  does  not  assist,  because  it  is  jdear  that  what 
may  be  recovered  in  an  action  is  simply  the  duty  otherwise  im- 
posed by  the  statute.  The  property,  in  other  words,  must  first 
be  liable,  or  there  is  no  personal  liability. 

There  is,  of  course,  no  legislative  power  to  tax  or  affect  by 
taxation  what  is  in  law  foreign  property:  see  per  Lord  Westbury 
in  Attorney-General  v.  Campbell , L.R.  5 H.L.  524,  at  p.  530. 

The  property  to  be  affected  must  be  either  actually  or  con- 
structively situate  in  Ontario,  when  the  actual  or  constructive 
succession  occurs,  or  no  duty  is  payable,  or  in  the  case  of  property 
falling  within  the  provision  of  sub-sec.  8 of  sec.  4,  which  is  wide 
enough  to  include  the  proceeds  of  real  estate  as  well  as  personal 
property,  it  must,  to  become  liable,  be  either  brought  into  Ontario 
for  administration  or  distribution,  or  wilfully  kept  without  to 
evade  the  duty. 

I do  not  understand  the  decision  in  Attorney-General  v.  Newman, 
31  O.R,.  340,  affirmed  in  this  Court  1 O.L.R.  511,  to  have  done 
more  than  make  the  rule  of  law  mobilia  sequuntur  personam  sub- 
servient to  the  express  language  of  the  statute  under  which  the 
property  there  in  question  was  held  to  be  liable.  That  was  the 
case  of  a foreigner,  who  died  leaving  large  sums  on  deposit  in 
Canadian  banks,  and  the  argument  for  the  defendants,  in  their 
effort  to  escape  from  the  duty,  was  that  by  the  application  of  this 
rule  the  property  followed  the  foreign  domicile  and  could  not  be 
taxed  in  this  Province.  But  this  argument  was,  I think,  fully 
met  by  the  express  language  of  sec.  4,  sub-sec.  1 (a),  which  in  the 
case  of  property  actually  situate  in  Ontario  was  made  taxable, 
whether  the  owner  resided  within  or  without  Ontario.  The  rule 
is  not  of  universal  application,  of  course,  but  it  cannot  be  left  out 
of  consideration  where  no  statutory  provision  is  in  the  way.  And 
none  seems  to  be  in  the  way  of  applying  it  in  the  case  of  a person 
dying  in  Ontario  having,  at  his  death,  movable  and  personal  pro- 
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perty  elsewhere.  Such  property  would  by  force  of  the  rule  be, 
prima  facie  at  least,  included  in  the  very  wide  definition  of  “ pro- 
perty ” contained  in  sec.  2,  even  without  the  aid  of  the  amend- 
ment to  sec.  4 (1)  (a).  But  with  the  aid  of  that  amendment,  the 
rule  and  the  statute  agreeing,  the  case  for  the  Crown  becomes  as 
plain  as  it  appeared  to  be  in  the  Newman  case,  apart,  of  course, 
from  the  circumstance  of  the  settlements,  with  which  I will  deal 
presently.  That  is  to  say,  if  the  testator  had  owned  at  his  decease 
the  property  covered  by  the  settlements,  it  would  have  clearly 
fallen  within  the  express  words  of  the  statute  as  amended,  and 
have  been  liable  to  the  duty,  and  the  question  of  actual  situs  wTould 
have  been  of  no  importance. 

But  the  settlements  create  a different  situation,  in  which  the 
question  of  situs,  at  least  in  the  case  of  the  first  settlement,  does 
become  important. 

The  first  settlement  was  made  in  the  State  of  New  York,  of 
property  then  locally  there,  where  it  has  ever  since  remained. 
By  it  the  testator  completely  parted  with  the  legal  title  to  the 
property,  which  thereupon  became  at  once,  tand  has  since  re- 
mained, vested  in  the  trustee  residing  there,  where  the  trusts  are 
and  were  intended  to  be  carried  into  execution.  The  clear  effect 
of  this  was,  in  my  opinion,  to  give  the  property  covered  by  that 
settlement  a permanent  foreign  situs,  to  remove  it  completely 
from  the  control  of  the  law  of  the  domicile  of  the  settlor,  and  to 
render  it  in  future  subject  only  to  the  law  of  the  State  of  New  York. 
And  it  is  an  additional  circumstance  not  without  importance  that 
the  Succession  Duty  Act,  as  it  stood  when  that  settlement  was 
made,  did  not  include,  or  in  terms  affect,  such  a settlement,  the 
clauses  under  which  it  is  now  sought  to  reach  it  having  only  been 
introduced  two  years  later:  see  59  Viet.  ch.  5 (1896).  And  upon 
these  grounds  I think  the  judgment  as  to  the  first  settlement 
should  be  affirmed. 

I am,  however,  of  a different  opinion  in  the  case  of  the  second 
settlement.  It  was  made  in  Ontario,  where  the  majority  of  the 
trustees  reside,  where  the  trusts  were  intended  to  be  carried  into 
execution,  and  where,  also,  nearly  all  the  beneficiaries  reside,  and 
where  the  succession,  actual  or  constructive,  took  place.  And 
these  or  some  of  them  are,  it  seems  to  me,  the  determining  factors : 
see  In  re  Cigala's  Settlement  Trusts,  7 Ch.D.  351;  Attorney-General 
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v.  Felce  (1894),  10  Times  L.R.  337;  Attorney-General  v.  Jewish 
Colonization  Association,  [1901]  1 Q.B.  123;  Wallace  v.  Attorney- 
General,  L.R.  1 Ch.  1;  Attorney-General  v.  Campbell,  L.R.  5 H.L. 
524;  Hanson’s  Death  Duties,  4th  ed.,  p.  42. 

The  property  settled  consisted  of  debts  or  choses  in  action, 
and,  as  such,  may  be  said  to  have  for  some  purposes  a local  situs, 
for  instance,  in  the  case  of  a refusal  to  pay,  action  to  compel  pay- 
ment would  necessarily  be  taken  in  the  foreign  state-  or  country. 

But,  as  the  authorities  to  which  I have  referred  shew,  that  is 
unimportant. 

The  bonds  and  debentures,  which  are  negotiable,  can  be  taken 
possession  of  at  once,  and  transported  to  Ontario  without  incon- 
venience— indeed,  may  even  be  said  to  be  now  in  the  actual  posses- 
sion of  the  trustees,  inasmuch  as  they  are  in  a security  vault  in 
the  city  of  New  York,  of  which  they,  or  some  of  them,  hold  the  key; 
and  sooner  or  later  must  all  either  in  specie  or  otherwise  be  brought 
into  this  Province  for  the  purposes  of  the  trust.  That,  it  is  to  be 
presumed,  was  the  intention  of  the  settlor,  and  his  intention  has, 
I think,  a controlling  effect  upon  any  question  of  situs,  if  that 
question  was  otherwise  material. 

A difficulty,  it  is  suggested,  arises,  caused  by  the  absence  from 
the  statute,  as  it  stood  at  the  death  of  the  testator,  of  the  words 
used  in  the  English  Acts  from  which  ours  is  taken,  and  used,  also, 
in  the  statute  as  it  now  stands  (see  7 Edw.  VII.  ch.  10,  sec.  6,  sub- 
sec. 2 ( b )),  that  property  falling  within  the  several  sub-clauses  of 
sec.  4 (1)  shall  be  deemed  to  pass  at  the  death  of  the  deceased. 

The  statute  throughout  only  directly  affects  “ property,”  and 
not  persons.  The  property  included  in  -the  second  settlement 
falls,  as  I have  before  pointed  out,  within  clause  ( b ) of  sec.  4 (1), 
and  the  language  of  that  section  alone  seems  to  be  sufficient  with- 
out the  aid  of  any  presumption  as  to  when  the  actual  succession 
is  to  be  deemed  to  have  taken  place.  It  begins  by  saying,  “Save 
as  aforesaid  (exemptions),  the  following  property  shall  be  subject 
to  a succession  duty  . . . ;”  then  follow  the  sub-clauses  (a) 

to  ( h ).  This  seems  to  expressly  charge  the  “property”  in  (6) 
transferred  in  contemplation  of  death,  or  the  “property”  trans- 
ferred, but  the  transfer  intended  only  to  take  effect  in  possession 
or  enjoyment  after  the  settlor’s  death. 

But,  if  there  is  any  doubt  about  it,  and  I have  none,  the  whole 
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scope  and  purpose  of  the  Act  requires  that  some  such  presumption 
as  that  now  expressed  in  the  clause  to  which  I have  referred,  in 
7 Edw.  VII.  ch.  10,  should  be  made,  otherwise  no  sensible  effect 
could  be  given  to  these  clauses.  And  to  make  such  presumption 
in  furtherance  of  the  clear  object  and  intention  of  the  Legislature 
would  in  no  way,  in  my  opinion,  offend  against  the  rule  of  strict 
construction  usually  applied  to  taxing  Acts. 

For  these  reasons  I think  the  appeal  should  be  allowed  as  to 
the  second  settlement,  and  dismissed  as  to  the  first. 


Moss,  C.J.O.,  Osler  and  Maclaren,  JJ.A.,  concurred. 


Meredith,  J.A.: — The  two  gifts  in  question  were  testamentary 
in  this  sense,  that  neither  was  to  take  effect  in  enjoyment  until  the 
testator’s  death : until  that  event  should  happen  he  was  to  receive, 
and  in  fact  did  receive,  the  whole  income  and  benefit  from  the 
whole  of  the  property  just  as  if  the  gift  had  been  made  by  will  only; 
the  retention  of  a certain  sum  each  year  by  his  sons  was  but  the 
continuance  of  the  yearly  allowance  which  he  had  theretofore 
given  to  them,  and  so  adds  to,  rather  than  detracts  from,  the 
evidence  of  such  testamentary  character.  It  may  very  well  be 
that  the  gifts  were  not  testamentary  in  this  sense,  that  they  were 
irrevocable — that  they,  in  substance,  were  an  irrevocable  will. 
The  whole  circumstances  of  the  case  make  all  this  appear  to  me 
to  be  very  plain.  There  is  no  other  reasonable  way  of  accounting 
for  the  conduct  of  the  parties,  especially  of  the  shrewd  testator, 
in  regard  to  the  income  from  the  property  after  the  making  of  the 
gifts  until  his  death:  and  such  a transaction  is  easily  accounted 
for,  the  motive  is  plain;  it  was  intended  to  avoid  the  possibility 
of  an  exaction  of  succession  duties  which  would  make  so  large  an 
inroad  upon  the  property.  That  such  were  the  nature  and  pur- 
poses of  the  transactions,  according  to  at  least  a tacit  agreement 
between  all  the  parties  to  them,  I can  have  no  manner  of  doubt: 
and  if  such  were  their  nature  and  effect,  the  estate  ’is  subject  to 
succession  duties  based  upon  the  value  of  the  property  in  ques- 
tion: see  sec.  4,  sub-sec.  (6)  and  ( e ),  of  the  Act,  as  amended. 

Why  the  Act  should  be  considered  ultra  vires  of  the  Legis- 
lature, in  any  respect  in  which  it  affects  this  case,  I am  unable  to 
perceive.  Why  might  not  the  Legislature  impose  a succession  tax 
upon  such  property  as  that  in  question?  Wherein  is  there  any 
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restriction?  If  the  Legislature  might  properly  enact  that  property 
passing  under  the  will  of  a person  domiciled  in  the  Province  should 
pay  a tax,  why  might  it  not  enact  that  the  tax  should  also  be  paid 
where  the  title  passed  in  the  testator’s  lifetime,  but  the  enjoyment 
of  the  gift  did  not  until  after  his  death;  and  also  in  any  case  in 
which  the  testator  retained  any  benefit  from  the  property  after 
making  the  gift?  And  what  difference  can  it  make  that  such 
property  as  that  in  question  happened  at  the  moment  to  be  in 
a foreign  country?  Its  home  was  with  the  testator,  in  this  Pro- 
vince. Much  ingenuity  will  often  be  exercised  to  avoid  this  tax, 
and,  indeed,  any  tax;  and  so  much  care  has  to  be  taken,  and  many 
safeguards  placed,  to  prevent  escape  from  it,  if  it  is  to  be  effectual 
and  to  fall  alike  upon  all — those  who  endeavour  to  evade  it  as 
well  as  those  who  do  not  but  submit  complainingly  or  uncom- 
plainingly. 

Nor  can  I perceive  any  great  difficulty  in  the  way  of  enforcing 
payment  of  the  tax,  though,  if  there  were,  we  should  not  now  be 
directly  concerned  in  that  question.  The  Legislature  has  declared 
the  enactment  to  be  remedial  legislation,  and  the  Courts  must 
treat  it  as  such,  whatever  may  be  any  individual  predilections  or 
prejudices  respecting  it. 

And,  apart  from  the  general  consideration  of  the  question,  the 
testator’s  representatives  are  seeking  probate  of  his  will,  and  why 
might  not  provincial  legislation  require  that  the  tax  in  question 
should  be  paid  before  that  is  granted? 

I am  quite  unable  to  find  any  substantial  difference  in  the 
material  purposes  or  effect  of  the  two  transactions  now  in  question, 
or,  indeed,  between  them  and  the  transaction  respecting  the  home- 
stead; and  I am  unable  to  perceive  how  the  plaintiff  is  entitled 
to  succeed  as  to  any  one  of  them,  if  not  as  to  all. 

I would  allow  the  appeal. 
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[DIVISIONAL  COURT.] 

D-C.  Tinsley  y.  Toronto  R.W.  Co. 

1907 

Street  Railways — Accident — Contributory  Negligence — Nonsuit. 

Dec.  16. 

The  plaintiff,  intending  to  take  a street  car  going  westerly,  so  as  to  reach 
his  house,  on  arriving,  shortly  after  midnight,  at  the  southerly  side  of  the 
street  on  which  the  particular  car  line  was,  saw  a car  coming  westerly 
about  300  feet  off,  and  without  again  looking  for  the  car,  he  attempted 
to  cross  over  the  street  in  a westerly  diagonal  direction,  so  as  to  reach 
a street  corner,  where  he  expected  the  car  would  stop,  it  being,  as  he  said, 
the  usual  practice  for  all  cars  to  stop  there,  though  it  appeared  there  was 
no  rule  requiring  them  to  do  so,  and  because  he  saw  two  persons  standing 
at  the  corner  apparently  waiting  for  the  car,  and  who  had  signalled  it  to 
stop,  but  of  this  he  was  not  aware.  The  car,  however,  ran  past  the  corner, 
knocking  down  the  plaintiff  and  severely  injuring  him.  The  motorman 
had  seen  the  plaintiff  when  the  car  was  about  150  feet  off.  It  was  claimed 
that  the  motorman  was  intoxicated  and  incapable  of  knowing  what  he 
was  doing,  and  that  the  car  was  going  at  an  excessive  rate  of  speed.  The 
place  was  well  lighted  and  nothing  to  obstruct  the  view: — 

Held,  that  the  accident  was  attributable  to  the  plaintiff’s  own  want  of  care 
in  attempting  to  cross  over  the  street  as  he  did,  and  that  the  case,  there- 
fore, should  have  been  withdrawn  from  the  jury. 

Magee,  J.,  dissented  on  the  ground  that  it  was  a question  for  the  jury. 
Judgment  of  Britton,  J.,  at  the  trial  reversed. 

This  was  an  action  tried  before  Britton,  J.,  and  a jury,  at 
Toronto,  on  October  1st,  1907.  It  was  brought  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  through  the  alleged  negligence 
of  the  defendants. 

J.  H.  Denton,  for  the  plaintiff. 

D.  L.  McCarthy,  for  the  defendants. 

The  plaintiff,  who  resided  in  the  western  part  of  the  city  of 
of  Toronto,  had  been  down  town,  and  was  returning  home  early 
on  the  morning  of  the  1st  January,  1907,  at  about  12.40  o’clock. 
On  his  way  up  he  had  got  on  University  street  (which  imme- 
diately adjoins  the  Queen  street  avenue  on  the  east)  from  the 
street  just  south  of  College  street.  He  then  went  north  on  Uni- 
versity street,  intending  to  take  a College  street  car  going  west.  When 
he  got  to  the  south  side  of  College  street  he  looked  to  the  east,  and 
saw  a car  coming  westerly,  about  one  hundred  yards  off,  and  wish- 
ing to  take  this  car,  he  attempted  to  cross  over  College  street  in  a 
diagonal  direction  westerly,  so  as  to  reach  the  north-east  corner  of 
College  street  and  Queen’s  Park  avenue,  where,  he  said,  the  car 
usually  stopped,  and  where,  he  presumed,  it  would  then  stop,  as 
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he  saw  two  persons  standing  on  the  corner  waiting  for  the  car. 
The  car,  however,  ran  past  the  corner,  and  struck  the  plaintiff,  so 
severely  injuring  him  that  he  was  rendered  unconscious.  The 
next  he  knew  of  it  was  when  he  found  himself  laid  up  in  bed.  He 
was  so  dazed  that  he  had  very  little  recollection  of  what  had  taken 
place. 

Mr.  Shepherd  and  his  wife  were  the  persons  who  were 
standing  on  the  corner  waiting  for  the  car.  Mr.  Shepherd  was 
called  as  a witness  for  the  plaintiff.  He  said  he  saw  the  car  for 
some  distance  before  it  reached  the  corner,  and  as  it  approached 
he  got  off  the  sidewalk,  where  he  was  standing,  and  went  out 
towards  the  track,  and  signalled  the  car  to  stop,  but  his  signal 
was  disregarded,  and  the  car  ran  past  the  comer,  striking  and 
injuring  the  plaintiff. 

It  did  not  appear  that  the  plaintiff  had  seen  the  witness  signal. 
It  was  proved  that  the  corner  in  question  was  well  lighted  by  an 
electric  light. 

The  motorman  admitted  he  saw  the  plaintiff  crossing  the 
street  when  the  car  was  about  150  feet  away. 

Evidence  was  also  given  for  the  plaintiff,  but  which  was 
denied  by  the  defendants,  that  the  car  was  running  at  an  exces- 
sive rate  of  speed,  namely,  at  twenty  miles  an  hour ; and  that 
the  motorman  was  under  the  influence  of  liquor  at  the  time,  and 
therefore  unable  to  properly  manage  the  car. 

At  the  close  of  the  plaintiff’s  case  a nonsuit  was  moved  for  on 
behalf  of  the  defendants,  which  was  renewed  at  the  close  of  the 
whole  case,  but  which  was  overruled,  the  ground  being  that  the 
plaintiff,  by  his  own  conduct  by  attempting  to  cross  in  front  of 
the  car  without  looking  to  see  where  the  car  was,  was  the  author 
of  his  own  injury. 

The  learned  Judge,  in  his  charge  to  the  jury,  pointed  out  that 
the  grounds  of  negligence  relied  on  by  the  plaintiff  were:  the  too 
high  rate  of  speed;  not  stopping  at  the  corner,  and  not  slowing 
up  when  approaching  the  corner;  and  that  the  motorman  was 
not  in  a proper  condition  for  the  safe  running  of  the  car. 

He  left  certain  questions  to  the  jury,  which,  with  the  answers 
thereto,  were  as  follows  : — 

1.  Q-  Were  the  defendants  guilty  of  negligence  which  occa- 
sioned the  accident;  and,  if  so,  what  was  that  negligence  ? A. 
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Yes;  not  stopping  on  signal;  not  having  the  ear  under  control 
when  approaching  the  comer. 

2.  Q.  Was  the  plaintiff  negligent  and  did  his  own  conduct 
cause  the  accident?  A.  No. 

The  jury  assessed  the  damages  at  $800,  for  which  judgment  was 
entered  for  the  plaintiff. 

From  this  judgment  the  defendants  appealed  to  the  Divisional 
Court. 

On  December  5th,  1907,  the  appeal  was  heard  before  Boyd, 
C.,  Magee  and  Mabee,  JJ. 

D.  L.  McCarthy,  for  the  appellants.  There  was  no  evidence 
of  negligence  on  the  part  of  the  defendants  to  submit  to  the  jury. 
There  was,  however,  clearly  such  contributory  negligence  on  the 
plaintiff’s  part  as  would  prevent  his  recovery.  The  evidence  shews 
that  when  the  plaintiff  reached  College  street  he  saw  the  car  coming 
westward,  about  100  yards  off.  He  then  attempts  to  cross  the 
street  without  again  looking  to  see  where  the  car  was,  his  excuse 
being  that  he  thought  it  would  stop  there,  it  being  the  custom  for 
cars  going  west  to  stop  at  that  corner,  and  also  because  he  saw 
two  persons  standing  at  the  corner  waiting  for  the  car.  There  is, 
however,  no  rule  requiring  the  cars  to  stop  at  this  corner  unless 
to  let  persons  off  or  on,  and  this  is  especially  so  with  the  night  cars,, 
while  the  fact  of  the  two  persons  standing  at  the  corner  did  not 
necessarily  prove  that  they  wanted  to  get  on  and  that  the  car 
would  stop  there,  and  the  plaintiff  does  not  say  that  he  saw  them 
signal  the  car  to  stop.  Had  he  looked  for  the  car  while  crossing, 
he  would  have  seen  it  would  be  impossible  for  him  to  cross  in 
safety.  The  learned  trial  Judge  should,  therefore,  have  acceded 
to  the  motion  made  by  the  defendants,  and  nonsuited  the  plaintiff. 
The  case  of  Allen  v.  North  Metropolitan  Tramways  Co.  (1888), 
4 Times  L.R.  561,  is  a very  strong  case  in  favour  of  the  defendants. 
There  the  plaintiff  was  struck  by  a tram-car  on  a bridge.  He 
had  not  looked  for  the  car,  because  he  expected  the  car  to  stop, 
as  he  understood  it  was  customary  for  cars  to  do  so.  It  was  held 
that  this  was  no  excuse;  that  it  did  not  relieve  him  from  the  duty 
of  looking  out.  In  Skelton  v.  London  and  North-Western  R.W.  Co. 
(1867),  L.R.  2 C.P.  631,  where  there  were  several  lines  of  railways 
and  gates  on  either  side  of  a level  crossing,  which  it  was  the  rule 
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to  keep  shut  when  a train  was  approaching,  and  the  plaintiff, 
finding  the  gates  opened,  attempted  to  cross  the  track  without 
looking,  and  was  struck  by  an  apprfiaching  train,  it  was  held  that 
the  neglect  of  the  duty  to  keep  the  gate  closed  did  not  relieve  the 
plaintiff  from  keeping  a look-out.  So  in  Stubley  v.  London  and 
North-Western  R.W.  Co.  (1865),  L.R.  1 Ex.  13,  where  there  was 
a dangerous  level  crossing  and  no  watchman  to  warn  persons  about 
to  cross,  it  was  held  that  this  did  not  relieve  the  plaintiff  from 
looking  out  for  an  approaching  train.  So  also  in  Davey  v.  London 
and  South-Western  R.W.  Co.  (1883),  12  Q.B.D.  70,  where,  not- 
withstanding the  view  was  obstructed  until  within  about  six  feet 
of  the  track,  and  no  warning  given  of  an  approaching  train,  the 
same  duty  was  held  to  be  imposed.  The  Judge  must  decide  whether 
or  not  there  is  reasonable  evidence  to  submit  to  the  jury:  Jackson 
v.  Metropolitan  R.W.  Co.  (1877),  3 App.  Cas.  193.  The  cases  in 
our  courts  are  all  to  the  same  effect:  O’ Hearn  v.  Town  of  Port 
Arthur  (1902),  4 O.W.R.  209;  Gosnell  v.  Toronto  R.W.  Co.  (1895), 
24  S.C.R.  582;  Gosnell  v.  Toronto  R.W.  Co.  (No.  2)  (1904),  4 O.W.R. 
213; • Gallinger  v.  Toronto  R.W.  Co.  (1904),  4 O.W.R.  522;  Bell  v. 
Toronto  R.W . Co .,  not  reported;  Hill  v.  Toronto  R.W.  Co.  (1907), 
9 O.W.R.  988.  The  American  cases  are  even  stronger  than  ours: 
McCullough  v.  Minneapolis,  St.  Paul,  &c.  R.W.  Co.  (1894),  101 
Mich.  234;  Ries  v.  St.  Louis  Transit  Co.  (1903),  179  Mo.  1;  Lynch  v. 
Third  Avenue  R.W.  Co.  (1903),  88  N.Y.  App.  Div.  604.  The  case  of 
Preston  v.  Toronto  R.W . Co.  (1906),  13  O.L.R.  369,  is  distinguishable, 
as  the  plaintiff  was  unable  to  avoid  the  car.  It  is  for  the  Judge  to 
say  whether  or  not  there  is  reasonable  evidence  to  submit  to  the 
jury:  Jackson  v.  Metropolitan  R.W.  Co.,  3 App.  Cas.  193. 

J.  H.  Denton,  for  the  respondent.  The  corner  in  question  was, 
undoubtedly,  one  of  the  places  where  it  was  customary  for  all  cars 
to  stop,  but,  in  any  event,  it  was  the  duty  to  do  so  when  any  one 
wanted  to  get  off  or  on  the  car.  The  plaintiff  saw  Mr.  Sheppard 
and  his  wife  waiting  for  the  car,  and  it  is  proved  that  the  signal 
was  given  to  stop  the  car,  and  the  only  question  is,  did  the  motor- 
man  see,  or  should  he  have  seen,  the  signal.  He  admits  he  saw 
the  plaintiff  when  he  was  150  feet  off,  and  made  no  attempt  to 
stop  the  car  or  warn  the  plaintiff.  The  reason  he  did  not  do  so 
was  that  he  was  under  the  influence  of  liquor,  and  did  not  know 
what  he  was  doing.  There  is  also  no  doubt  but  that  the  car  was 
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going  at  an  excessive  rate  of  speed,  and  this  is  important  in  con- 
sidering the  question  whether  the  motorman  had  the  car  under 
proper  control.  There  was  abundant  evidence  of  negligence  on 
the  defendants’  part.  Then  was  there  evidence  of  such  negligence 
on  the  plaintiff’s  part  as  would  prevent  his  recovering.  The 
plaintiff  was  rightly  on  the  street  and  had  the  right  to  cross  it,  and 
not  only  was  it  the  duty  of  the  motorman  to  keep  a look-out,  but, 
under  the  circumstances,  to  stop  at  this  corner,  and  the  plaintiff 
might  .reasonably  presume  he  would  do  so,  and  that  he  could  safely 
cross  the  street  in  front  of  the  car.  The  case  of  Cranch  v.  Brooklyn 
Heights  R.W.  Co.  (1905),  107  N.Y.  App.  Div.  341,  where  the  cases 
are  collected,  is  strongly  in  point  in  favour  of  the  plaintiff.  In 
that  case  it  was  held  that  where  it  is  shewn  that  it  was  customary 
to  stop  as  here,  the  plaintiff  would  not  be  chargeable  with  con- 
tributory negligence  because  he  assumed  the  car  would  stop.  In  every 
case  it  is  a question  for  the  jury  whether  or  not  the  plaintiff  acted 
reasonably  under  the  circumstances:  Dublin,  Wicklow  and  Wex- 
ford R.W.  Co.  v.  Slattery  (1878),  3 App.  Cas.  1155.  In  Preston  v. 
Toronto  R.W.  Co.,  13  O.L.R.  369,  it  was  held  that  where  .there 
is  evidence  of  negligence  on  the  defendants’  part  by  reason  of  the 
failure  to  take  reasonable  precaution  to  prevent  accidents  by 
ringing  the  gong,  etc.,  the  case  must  be  submitted  to  the  jury, 
notwithstanding  there  may  have  been  acts  on  the  plaintiff’s  part 
from  which  the  jury  might  infer  negligence  on  his  part  by  putting 
himself  in  a position  of  peril.  The  same  principle  is  laid  down 
in  Vallee  v.  Grand  Trunk  R.W.  Co.  (1901),  1 O.L.R.  224;  Sims  v. 
Grand  Trunk  R.W , Co.  (1905),  10  O.L.R.  330;  Gosnell  v.  Toronto 
R.W.  Co.,  24  S.C.R.  582.  The  case  of  Allen  v.  North  Metropolitan 
Tramways  Co.,  4 Times  L.R.  561,  wrhich  was  strongly  relied  upon,  is 
quite  distinguishable.  There  there  was  no  rule  requiring  the  car  to 
stop,  or  anything  to  shew  that  it  usually  stopped  there.  In  Skelton 
v London  and  N orlh-W estern  R.W.  Co.,  L.R.  1 Q.B.  631,  notwith- 
standing that  the  gates  were  up,  the  plaintiff  knew  that  the  lines 
were  not  clear.  In  Stubley  v.  London  and  North-Western  R.W. 
Co.,  L.R.  1 Ex.  13,  the  place  itself  was  dangerous.  It  was  not  a 
thoroughfare  as  here.  In  Davey  v.  London  and  South-Western 
R.W.  Co.,  12  Q.B.D.  70,  the  accident  was  solely  caused  by  the 
plaintiff’s  own  negligence.  In  all  the  cases  relied  on  by  the  defend- 
ants there  were  special  circumstances  which  cast  a duty  on  the 
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plaintiff  to  take  extra  precautions.  Under  the  circumstances  the 
case  was  properly  submitted  to  the  jury. 

December  16.  Boyd,  C.  : — The  jury  have  found  that  the 
company  was  guilty  of  negligence  (1)  for  not  stopping  when  sig- 
nalled, and  (2)  for  not  having  the  car  under  control  when  approach- 
ing crossings.  They  exculpate  the  plaintiff,  and  give  $800  damages. 

Upon  a consideration  of  the  evidence  it  appears  to  be  very 
plain  that  the  plaintiff  walked  into  a place  of  danger.  Anyone 
who  seeks  to  cross  a track  directly  or  diagonally  in  front  of  a coming 
car  must  use  ordinary  vigilance.  Here  this  plaintiff  saw  the  car 
speeding  towards  the  corner  of  College  street  and  University  avenue 
when  it  was  300  feet  away,  as  he  estimates.  He  was  seen  to  be 
stepping  off  the  curb  and  heading  across  the  street  diagonally 
from  the  south  when  the  car  was  about  150  feet  off,  as  Shepherd 
says;  and  so  both  moved  on,  he  across  the  street  and  the  car  on 
the  track,  till  he  was  struck  by  the  foremost  end  of  the  car.  This 
occurred  at  one  in  the  morning,  when  the  view  was  unobstructed 
all  along  College  street  to  Yonge,  and  the  car  was  moving  rapidly 
(as  all  night  cars  run),  with  head  light  flashing,  and  full  of  people. 
The  plaintiff  admits  having  an  unobstructed  view  of  the  car,  and, 
indeed,  says  it  was  in  full  view  as  he  passed  diagonally  across  the 
street,  getting  closer  to  the  track  where  he  was  struck.  He  says 
he  had  to  go  thirty  feet  and  another  thirty  feet  after  he  saw  the 
car  (sixty  feet),  and  it  was  in  full  view  of  him  all  the  time.  The 
car  he  could  see  and  he  could  hear,  as  it  made  a noticeable  rumbling 
noise  quite  apparent.  He  makes  no  point  as  to  the  speed  of  the 
car;  he  says  he  cannot  tell  whether  it  was  going  fast  or  slow.  He 
could  have  halted,  he  could  have  turned  aside,  even  at  the  last 
moment,  and  avoided  the  impact.  The  car,  coming  at  the  pace 
it  did,  must  keep  straight  on,  and  could  not  slow  up  instanter,  as 
the  man  might  have  done.  Why  did  he  act  so  heedlessly?  No 
excuse  given  except  this,  that  he  saw  two  people  waiting  for  the 
car  at  the  street  corner,  and  he  thought  it  was  going  to  stop.  It 
was  argued  as  if  the  evidence  reported  him  as  having  himself  sig- 
nalled to  stop.  That  is  not  in  the  stenographic  report  before  us; 
all  that  appears  is  that  Shepherd  at  the  corner  gave  a signal  to  stop 
(which  the  motorman  says  he  did  not  see).  The  plaintiff  did  not 
give  a signal,  and  does  not  say  that  he  saw  any  signal  given  by  the 
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other.  There  was  no  rule,  custom  or  practice  as  to  slowing  down 
or  stopping  at  crossings  on  these  night-runs,  unless  on  the  require- 
ment of  persons  getting  on  or  getting  off  the  cars;  so  that  the 
situation  comes  to  this:  he  thought,  or  inferred,  or  supposed  that 
the  car  was  about  to  slow  up  or  stop  at  the  crossing,  but  his 
senses,  sight  and  hearing  would  inform  him  that  the  car  was  not 
slowing;  against  what  he  saw  and  heard,  or  might  have  seen  and 
heard  (for  he  was  in  possession,  he  says,  of  all  his  faculties)  he 
acted  on  an  assumption — in  other  words,  he  took  chances  of  getting 
over  ahead  of  the  rapidly  moving  car  and  failed.  Can  he  be  said 
to  be  acting  with  due  care?  Was  his  conduct  not  (to  put  it  in 
the  mildest  way)  heedless?  Was  he  not  the  victim  of  his  own 
disregard  of  consequences?  Did  he  not  in  a very  distinct  way 
contribute  to  his  own  hurt?  It  is  not  needful  to  say  that  he  was 
most  to  blame;  if  he,  in  fact,  contributed  to  the  injury  he  cannot 
recover. 

Such  seems  to  me  to  be  the  proper  result  of  all  the  evidence 
given  on  his  behalf,  and  his  case  is  not  bettered  by  the  further 
evidence  given  for  the  defence. 

It  follows,  in  my  opinion,  that  the  action  should  have  been 
dismissed. 

As  to  authorities,  the  case  of  Allen  v.  North  Metropolitan  Tram- 
ways Co.  4 Times  L.R.  691,  appears  to  be  very  close  to  the  facts 
now  in  hand.  That  case  was  acted  on  by  the  Court  of  Appeal  in 
Follett  v.  Toronto  R.  W.  Co.  (1888),  16  A.  R.  346,  at  p.  353  (see 
also  Halifax  Electric  Tramway  Co.  v.  Inglis  (1900),  30  S.  C.  R. 
256,  at  p.  280).  My  brother  Mabee  has  gone  very  fully  into 
the  list  of  cases  which  throw  more  or  less  light  on  the  general 
subject  of  accident  in  crossing  before  running  cars,  and  I abstain 
from  citing  more. 

The  nearest  case  relied  on  by  the  plaintiff  is  Cranch  v.  Brooklyn 
Heights  R.W.  Co.,  107  N.Y.  App.  Div.  341.  It  is  distinguishable  in 
two  respects  : (1)  that  the  plaintiff  was  going  over  the  track  on 
a private  right  of  way,  seeking  the  station  to  take  a train  at  a 
highway  crossing,  and  it  was  held  that  the  plaintiff  need  not  in 
such  a place  use  the  same  circumspection  and  care  as  a traveller 
crossing  a railroad  track  on  a public  highway ; and  (2)  that 
the  company  by  its  manner  of  operating  the  line — i.e.,  being  in 
the  custom  of  stopping  at  the  station  — created  a condition  of 
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things  known  to  the  plaintiffs  for  sixteen  years,  which  justified 
the  belief  that  the  train  would  not  run  across  the  highway  with- 
out stopping.  To  counterbalance  the  New  York  case  I may  refer 
to  a New  Jersey  case,  Jewett  v.  Patterson  R.W.  Co.  (1898),  62  N.J. 
Law  424.  I follow  the  principle  of  decision  in  the  Allen  case.  I 
would  dismiss  the  action.  It  is  not  a case  for  costs. 

Magee,  J.  : — From  the  evidence  as  it  stood  at  the  close  of 
the  plaintiff’s  case  the  jury  might  have  found  that  the  plaintiff, 
when  going  about  12.45  a.m.  on  1st  January,  1907,  in  a north- 
westerly direction  across  the  intersection  of  College  street  and 
University  avenue,  was  struck  partly  from  behind  by  the  defen- 
dants’ car  going  west  on  their  north  track  on  College  street;  that 
the  plaintiff  was  at  the  time  hurrying  to  cross  the  north  track,  so 
as  to  take  passage  on  the  car;  that  the  car  had  been  and  was  then 
going  at  an  excessive  speed  of  eighteen  to  twenty  miles  per  hour, 
but  for  which  the  plaintiff  would  have  had  time  after  he  first  saw 
the  car  to  cross  the  track  in  safety;  that  the  motorman  was  notice- 
ably under  the  influence  of  intoxicating  liquor  when  placed  in 
charge  of  the  car  about  half  an  hour  previously;  that  it  was  his 
duty  under  the  company’s  rules  and  was  the  custom  of  all  cars  to 
stop  at  the  east  side  of  University  avenue, eastward  of  where  the  plain- 
tiff was  struck,  whenever  passengers  wished  to  get  off  or  on  the  car; 
that  the  motorman  could  see  two  intending  passengers  waiting 
to  get  on  the  car  there,  and  could  see  one  of  them  signalling  for 
him  to  stop;  that  the  plaintiff  had  seen  the  intending  passenger 
signal;  that  the  motorman  did  not  stop  or  slacken  speed;  that 
had  he  stopped  the  plaintiff  would  have  crossed  in  safety;  that 
in  the  direction  in  which  the  plaintiff  was  walking  he  would  have 
his  back  turned  partly  to  the  approaching  car,  and  would  be  going 
into  danger  if  he  or  the  car  did  not  stop  or  slacken  speed,  as  the 
motorman  could  see,  and  the  latter  had  no  reason  from  any  action 
of  the  plaintiff  to  know  or  believe  that  the  plaintiff  would  stop 
or  lessen  his  pace  or  change  his  course  or  was  aware  of  his  danger; 
that  it  was,  under  the  company’s  rules,  the  duty  of  and  was  usual 
for  the  motorman  to  ring  the  gong  whenever  necessary  to  attract 
attention,  and  it  was,  under  these  rules,  his  duty  to  slacken  speed 
and  get  his  car  under  control  whenever  there  was  reason  to  appre- 
hend danger;  that  he  did  not  do  any  of  these  things  nor  in  any 
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way  try  to  warn  the  plaintiff;  and  that  it  was  also  his  duty,  when 
approaching  a cross  street,  to  reduce  speed  and  keep  the  car  care 
fully  under  control  if  there  were  any  persons  standing  there  or  if 
there  was  likely  to  be  anybody  crossing  there;  and  that  it  was 
also  his  duty,  when  starting  after  a stop,  always  to  ring  the  gong 
to  warn  people  on  the  street;  and  that  in  none  of  these  respects 
to  the  extent  I have  stated  them  were  the  rules  suspended  at  night. 

On  the  other  hand,  the  evidence  for  the  plaintiff  also  shewed 
that  on  arriving  at  the  south  side  of  College  street,  about  twenty 
yards  east  of  University  avenue,  he  had  looked  for  and  seen  the 
approaching  car,  then  about  100  yards  distant;  that  he  then 
turned  in  the  diagonal  north-westerly  direction  and  hurried  to 
cross  College  street,  for  the  purpose  of  getting  on  the  car  by  its 
door  on  the  north  side;  that  his  course  would  take  him  across 
the  north  track  in  front,  that  is  west  of  where  the  car  would  usually 
stop;  that  he  made  no  signal  for  it  to  stop,  but,  as  he  stepped  off 
the  curb  to  cross  the  carriage  way  of  College  street,  he  saw  one  of 
the  intending  waiting  passengers  signal  to  the  car,  then  about 
fifty  yards  distant,  to  stop;  that,  although  he  had  seen  the  car 
at  first,  and  knew  it  was  approaching  University  avenue,  and  did 
not  know  at  what  speed  it  was  coming,  and  he  was  intending  to 
get  on  it,  and  had  to  cross  the  south  track  first,  he  did  not  at  any 
time  after  he  first  saw  the  car  look  towards  it  again,  or  do  any- 
thing to  ascertain  its  position,  and  he,  without  taking  any  pre- 
caution, stepped  upon  the  north  track,  in  front  of  the  car,  when  it 
was  moving  rapidly  only  a few  feet  from  him;  that  he  was  only 
thirty-one  years  of  age,  in  good  health,  and  in  possession  of  sight 
and  hearing,  and  capable  of  taking  care  of  himself;  that  the  street 
was  well  lighted  at  that  crossing,  the  car  had  the  usual  head  light, 
and  was  bright  with  inside  lights,  and  was  making  considerable 
noise,  and  could  readily  have  been  seen  and  heard  by  him  had 
he  exercised  his  faculties;  and  that  there  were  no  vehicles  or  traffic 
upon  the  street  to  distract  his  attention,  and  the  night  was  com- 
paratively mild  and  soft;  that  his  reason  for  undertaking  to  cross 
the  track  at  that  time  was  that  he  wished  to  get  on  the  car,  and 
he  thought,  when  he  saw  persons  waiting  for  it,  that  it  was  going 
to  stop,  and  he  thought  that  anyone  would  think  so.  He  had 
lived  most  of  his  life  in  Toronto,  and  might  be  presumed  to  know 
that  such  was  the  custom.  He  claimed  that  his  memory  was 
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affected  as  a result  of  his  injury,  and  the  jury  might  consider  that 
for  that  reason  he  was  not  able  to  give  so  full  an  account  of  the 
occurrence  and  what  led  to  it  as  would  otherwise  be  expected, 
and  that  in  that  respect  and  in  drawing  inferences  the  case  might 
to  some  extent  be  treated  as  if  the  injury  was  fatal,  and  the  injured 
man  was  not  here  to  tell  his  story. 

It  may  here  be  noted  that  by  clause  39  of  the  conditions  of 
the  defendants'  agreement  with  the  city  corporation,  made  bind- 
ing by  55  Viet.  ch.  99  (O.),  it  is  provided  that  cars  shall  only  be 
stopped  clear  of  cross  streets. 

Whether  the  plaintiff  in  a given  case  has  failed  to  prove  that 
the  conduct  of  the  defendant,  though  negligent,  was  a cause  of 
the  injury  is  one  question,  and  whether  it  has  been  shewn  that 
the  plaintiff  has  himself  contributed  to  that  injury  is  another 
question.  The  two  have  not  always  been  kept  distinct,  and  it  is 
often  very  difficult  to  keep  them  so.  But  before  a case  can  be 
withdrawn  from  the  jury  on  the  former  ground,  the  Judge  must 
decide  that  there  is  no  evidence  on  which,  if  believed,  the  jury 
might  reasonably  infer  negligence  of  the  defendant  to  which  the 
plaintiff's  injury  is  attributable;  while  before  he  withdraws  it  on 
the  latter  ground,  he  must  decide  that  on  the  evidence  and  the 
inferences  therefrom,  which  are  both  unquestioned  by  the  plaintiff, 
the  jury  must,  if  submitted  to  them,  find  contributory  negligence 
of  the  plaintiff:  Jackson  v.  Metropolitan  R.W.  Co.,  L.  R.  3 App. 
Cas.  197;  Bridges  v.  North  London  R.W.  Co.  (1872),  L.  R.  7 H.  L. 
213;  Dublin,  Wicklow  and  Wexford  R.  W.  Co.  v.  Slattery,  3 App. 
Cas.  1155. 

In  the  present  case  it  is  not  here  a question  of  new  trial,  but, 
as  in  the  Slattery  case,  of  the  right  of  the  defendants,  in  a case 
in  which  the  issues  were  to  be  tried  by  a jury,  to  have  judgment 
entered  for  them  irrespective  of  the  jury. 

On  the  first  ground  open  to  the  defendants,  that  there  was  not 
sufficient  evidence  to  go  to  the  jury  that  they  were  at  all  negligent, 
little  need  be  said.  There  was  evidence  from  which,  if  unanswered, 
the  jury  might  infer  negligence  in  placing  an  intoxicated  man  in 
charge  of  the  car,  in  excessive  speed,  and  failure  to  slow  the  car 
and  have  it  under  control  when  approaching  persons  on  the  street; 
in  failure  to  warn  the  plaintiff,  by  gong  or  otherwise,  when  seen 
going  apparently  unconsciously  into  danger;  in  failure  of  the 
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motorman  to  keep  watch  for  waiting  passengers  and  persons  on 
the  highway;  in  failure  to  apprise  one  lawfully  using  the  highway 
in  manifest  reliance  upon  the  motorman  stopping  in  accordance 
with  his  duty  and  constant  custom  that  he  was  departing  from 
such  custom;  and  in  the  motorman  neglecting  to  stop  for  pas- 
sengers, though  it  is  questionable  if  the  plaintiff  could  complain 
of  that,  except  in  so  far  as  a stoppage  would  have  prevented  the 
injury. 

The  fact  that  the  jury,  after  hearing  the  evidence  on  both 
sides,  did  not  infer  all  these  matters  of  negligence  does  not  help 
the  defendants  if  the  jury  might  have  inferred  them  on  the  evidence 
for  the  plaintiff. 

On  the  second  ground  here  open  to  the  defendants,  that  there 
was  not  sufficient  evidence  to  go  to  the  jury  that  any  negligence 
which  the  jury  might  infer  was  so  connected  with  the  plaintiff’s 
injury  that  it  could  be  attributed  to  such  negligence,  I think  the 
answer  must  be  that  there  was.  In  the  Slattery  case  Lord  Cairns, 
at  p.  1167,  after  referring  to  the  facts,  said  : “Now,  I cannot  say 
that  these  considerations  ought  to  have  been  withdrawn  from  the 
jury.  I think  they  should  have  been  submitted  to  the  jury,  in 
order  that  the  jury  might  say  whether  the  absence  of  whistling 
on  the  "part  of  the  train  or  the  want  of  reasonable  care  on  the  part 
of  the  deceased  was  the  causa  causans  of  the  accident.”  If  in 
his  Lordship  s statement  of  facts  preceding  these  words  we  sub- 
stitute a flurried  state  of  mind  not  to  miss  the  half-hourly  car  for 
a like  flurry  on  behalf  of  a friend,  and  a gong  for  a whistle,  and 
add  to  the  failure  to  look  for  the  train  before  stepping  on  the  track, 
a reasonable  belief  that  it  had  stopped,  I cannot  substantially 
distinguish  the  cases  : see  also  Green  v.  Toronto  R.W.  Co.  (1895), 
26  O.R.  319. 

The  case  of  Phillips  v.  Grand  Trunk  R.W . Co.  (1901),  1 O.L.R. 
28,  was  referred  to  as  shewing  that  the  defendants’  alleged  negli- 
gence there  in  running  an  engine  backwards  without  warning  to 
plaintiff  was  not  the  cause  of  the  injury,  but  the  plaintiff’s  negligence 
in  walking  along  the  track;  but  there  the  late  Mr.  Justice  Street 
said  if  the  plaintiff  had  been  crossing  the  track  it  would  have  to 
go  to  a jury. 

On  the  third  ground  here  open  to  the  defendants,  that  on  the 
evidence  for  the  plaintiff,  unquestioned  by  him,  the  jury  must 
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infer  contributory  negligence,  it  appears  to  me  the  defendants 
should  fail.  It  was  said  that  he  had  no  right  and  no  one  has  any 
right  to  rely  upon  the  cars  stopping  in  accordance  with  the  rules 
of  the  company  and  their  constant  custom,  and  that  it  is  such 
negligence  if  he  does  do  so,  and  suffers  injury  in  consequence,  as 
makes  him  the  author  of  his  own  wrong.  In  Toronto,  as  in  other 
large  cities,  there  are  points  of  congested  traffic  where  the  cars 
invariably  stop  at  intersections  of  streets  whereon  are  the  defen- 
dants’ lines.  Thousands  of  pedestrians  and  drivers,  relying  upon 
that  stoppage,  pass  and  repass  in  front  of  the  cars  with  safety. 
Unless  they  did  so,  the  streets  would  become  blocked.  If  a driver, 
whose  horses  and  waggon  are,  perhaps,  twenty  feet  long,  in  reliance 
upon  the  car  stopping  there,  starts  along  the  intersecting  street 
across  the  track,  and  the  rear  part  of  his  waggon  is  caught  by  a 
car  which,  in  defiance  of  rule  and  custom,  and  without  warning, 
keeps  on  its  course  without  stopping,  must  a jury  say  that  he  did 
not  act  reasonably  and  was  negligent.  I am  satisfied  no  jury  of 
of  reasonable  men  would  say  so.  And  yet  if  that  driver  would  be 
justified  in  his  confidence,  it  has  no  higher  basis  than  the  rue  and 
custom  of  the  defendants.  Had  it  not  been  for  that  he  would 
not  think  of  risking  himself  on  the  ordinary  rules  of  traffic  (not 
to  speak  of  the  right  of  way  given  street  cars)  in  front  of  a car 
which  would  so  manifestly  reach  him.  Almost  every  moment 
mothers  with  children  and  business  men  engaged  in  conversation 
act  upon  the  like  faith.  Then  if  he  or  they  would  be  entitled  to 
rely  upon  the  rule  and  custom,  why  shall  this  plaintiff  be  told  that 
he  must  not  ? Is  it  because  of  the  more  crowded  condition  of  the 
streets  in  the  one  place  than  in  the  other  ? There  are  all  degrees 
in  quantity  of  traffic,  and  where  is  the  line  to  be  drawn,  as  a matter 
of  law,  so  that  we  can  say  to  a jury  on  this  side  you  must  find  for 
the  defendant,  and  on  that  side  you  may  find  for  the  plaintiff.  I 
can  conceive  of  evidence  being  given  that  in  outer  districts  it  is 
not  customary  for  cars  to  adhere  closely  to  the  line  of  the  street 
for  a stopping  point,  and  that  they  may  sometimes  over-run  half 
the  width  of  the  street  or  more.  But  here  there  is  no  such  evi- 
dence, and  though  jurors  must  be  allowed  to  infer  that  street  cars, 
no  more  than  other  vehicles,  can  be  held  to  an  exact  line,  it  would 
be  a question  for  them  whether  it  had  been  reasonably  adhered 
to  and  whether  the  plaintiff  should  be  prepared  for  a particular 
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variation.  Here,  however,  on  the  evidence  for  the  plaintiff,  there 
was  no  intention  of  stopping,  and  the  stopping  place  had  been 
overshot  at  full  speed.  If,  then,  the  law  cannot  fix  the  degree 
of  traffic  under  which  a plaintiff  would  not  be  entitled  to  rely 
upon  the  defendants’  rule  and  constant  custom,  it  must  be  left 
to  the  jury  to  say  whether,  under  the  particular  circumstances  in 
each  case,  he  was  so  entitled.  If  it  does  not  depend  on  the  degree 
of  traffic,  then  upon  what  else  short  of  a warning  would  it  depend, 
and  here  there  was  no  warning.  It  must  depend  upon  the  fact 
of  the  rule  and  custom. 

The  case  of  Allen  v.  North  Metropolitan  Tramways  Co. 
4 Times  L.  R.  560,  was  referred  to,  where  a nonsuit, 
after  being  set  aside,  was  restored.  But  there  the  plain- 
tiff, being  on  a bridge,  had  started  across  two  or  three 
steps,  and  was  struck  by  a tramcar ; he  had  not  looked 
in  its  direction  at  all,  and  he  said  it  was  usual  for  the  tramcars  to 
stop  on  the  bridge,  and  he  expected  this  one  would  do  the  same. 
The  report  is  very  short,  and  it  does  not  appear  how  he  expected 
it  if  he  had  not  looked,  nor  on  what  part  of  the  bridge  it  usually 
stopped.  There  does  not  appear  to  have  been  any  rule  for  stopping 
nor  that  the  custom  was  invariable.  The  Court  held  that  he 
walked  into  the  tramcar.  Here  the  plaintiff  had  his  back  partly 
turned  to  the  car.  And,  which  strongly  differentiates  that  case 
from  this  as  to  the  right  to  go  to  the  jury,  there  was  no  chance 
for  the  driver  to  warn  or  avoid  him.  Here  the  jury  might  find 
that  the  motorman  could,  by  warning  the  plaintiff  or  retarding 
the  car,  have  avoided  the  accident  and  his  negligence  therein 
would  neutralize  the  plaintiff’s  negligence.  That  case,  in  the 
sudden  stepping  upon  the  track,  resembles  Danger  v.  London  Street 
R.W.  Co.  (1899),  30  O.R.  493,  and  O’Heam  v.  Town  of  Port  Arthur, 
4 O.L.R.  209. 

In  Gosnell  v.  Toronto  R.W.  Co.,  4 O.W.R.  213,  where 
the  plaintiff  said  he  relied  on  the  car  slackening  speed,  and  merely 
said  they  “generally  always”  did  so,  the  Judge  found  no  negligence 
in  the  motorman. 

In  Preston  v.  Toronto  R.  W.  Co.,  13  O.  L.  R.  369,  the  rule 
as  to  sounding  a gong  and  its  non-observance  were  a material 
element. 

In  North-Eastern  R.W.  Co.  v.  Wanless  (1874),  L.R.  7 H.L.  12, 
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the  plaintiff  was  held  excused  from  vigilance  by  the  rules  and 
customs  of  the  company  as  to  a gate  for  carriages  being  left  open, 
although  there  was  a separate  gate  for  foot  passengers,  which  it 
does  not  appear  was  open,  and  by  his  being,  in  consequence,  in 
a position  “more  or  less  embarrassing.” 

In  the  S lottery  case,  it  was  considered  by  most  of  their  Lord- 
ships  that  the  absence  of  the  usual  whistling  might  reasonably 
have  been  considered  by  “the  jury  to  have  influenced  the  course 
taken  by  the  deceased,  and  thus  caused  the  accident”:  Lord 
Penzance,  at  p.  1174;  and  his  Lordship  added  : “I  think  it  im- 
possible to  deny  this ; it  might  be  that,  being  accustomed  to 
the  station  ...  he  expected  the  whistle  as  usual,  and  not 
hearing  it,  did  not  think  the  train  was  coming;  or  it  might  be  that 
had  the  whistle  sounded  it  would  have  awakened  him  to  his  danger 
in  attempting  to  cross  the  line,  though  his  mind  was  so  occupied 
with  the  desire  of  getting  his  friends  across  to  where  he  stood  that 
he  failed  to  hear  the  sound  of  the  wheels,  and  did  not  look  up 
the  line,  as  he  ought  to  have  done,  to  see  if  a train  was  coming.” 

In  Skelton  v.  London  and  N.W.  R.W.  Co .,  L.R.  2 C.P.  631, 
the  plaintiff  relied  upon  the  fact  of  agate  being  usually  fastened 
by  the  company  when  their  line  was  not  clear,  but  it  was  shewn 
it  was  not  invariably  so,  and  that  the  deceased  knew  the  line  was 
not  clear. 

In  Cranch  v.  Brooklyn  Heights  R.W.  Co.,  107  App.  Div.  N.Y. 
341,  the  plaintiff  crossed  in  front  of  a train  which  she  believed  would 
stop  in  accordance  with  custom,  and  she  was  injured,  and  the 
verdict  in  her  favour  was  upheld  in  appeal.  Jenks,  J.,  in  delivering 
the  judgment  of  the  majority  of  the  Court,  said  at  p.  343  : “This 
case  may  be  discriminated  ...  in  that  the  evidence  in  this  case 
for  the  plaintiff  was  that  the  custom  was  practically  uniform.” 
. . . “There  is  evidence  that  the  plaintiff,  who  had  lived  in 

the  neighbourhood  for  sixteen  years,  and  had  taken  these  trains 
constantly,  believed  reasonably  that  it  was  the  uniform  custom 
of  all  trains  to  stop  before  coming  to  the  point  at  which  she  at- 
tempted the  crossing.” 

It  may  be  and  probably  is  the  fact  that,  the  plaintiff  knowing, 
as  he  thought,  that  the  car  would  stop,  his  mind  momentarily  and 
automatically,  if  I may  use  the  term,  dropped  any  care  upon  that 
subject,  and  became  set  for  the  instant  upon  the  necessity  of  getting 
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across  in  time  to  get  on  board  before  the  car  started  again. 
Momentary  forgetfulness,  though  a dangerous  doctrine  in  its 
application,  was,  as  in  other  cases,  held  not  to  be  necessarily  negli- 
gence in  Scriver  v.  Lowe  (1900),  32  O.R.  290,  and  was  considered 
a proper  matter  to  be  left  to  the  jury. 

Cases  are  many  in  which  the  necessity  for  care  in  crossing  the 
tracks  of  railways  is  dwelt  upon,  but  no  case  was  cited  in  which 
it  was  held  that  under  no  circumstances  is  that  care  excused.  I 
do  not  think  it  should  be  held  unreasonable  for  a jury  to  say  that 
it  would  be  excusable  from  a belief  created  by  the  rule  and  custom 
of  the  defendants  themselves  that  the  necessity  for  it  did  not 
exist.  Surely,  if  there  is  a departure  from  a well-known  practice, 
on  which  in  daily  life  men  are  wont  to  rely,  greater  care  is  required 
from  the  one  who  makes  the  departure,  and  knows  his  own  intent, 
than  from  the  one  who  does  not  know  that  intent. 

The  jury  here  have  found  in  favour  of  the  plaintiff.  If  their 
findings  were  moved  against,  would  they  be  interfered  with?  From 
the  decisions  in  such  cases  as  Preston  v.  Toronto  R.W.  Co.,  13 
O.L.R.  369,  Morrow  v.  Canadian  Pacific  R.W.  Co.  (1894),  21  A.R. 
149,  and  Gosnell  v.  Toronto  R.  W.  Co.  (1894),  21  A.  R.  553,  and 
24  S.C.R.  582,  I do  not  think  they  would. 

I think  the  case  could  not  have  been  withdrawn  from  the  jury, 
and  therefore  the  judgment  should  stand. 

Mabee,  J.  : — The  plaintiff’s  case  is  that  on  the  evening  of 
December  31st  last,  or,  perhaps,  just  past  midnight,  at  the  south- 
east comer  of  University  and  College  streets,  he  saw  a car  about 
one  hundred  yards  to  the  east,  travelling  west  along  College;  he 
also  saw  a lady  and  gentleman  standing  at  the  north-east  comer 
of  College  and  the  entrance  to  the  park,  the  place  one  would  stand 
who  intended  taking  a westbound  car  on  College.  The  plaintiff, 
desiring  to  take  this  car,  crossed  College  diagonally  to  reach  the 
point  where  he  expected  the  car  to  stop.  It  did  not  stop,  but 
struck  him  and  inflicted  serious  injury.  The  plaintiff  says  : “I 
thought  the  car  was  going  to  stop;  naturally  anybody  would  when 
they  saw  the  man  waiting  for  the  car,  they  would  think  the  car 
was  going  to  stop.” 

There  was  a clear  view  to  the  east,  an  electric  light  at  the  corner, 
no  other  car  or  vehicle  in  sight,  and  nothing  to  attract  the  plaintiff’s 
attention  from  his  situation  in  crossing  the  street  with  the  car 
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approaching.  He  says  that  he  was  perfectly  capable  of  taking  care 
of  himself,  and  that  he  does  not  know  whether  the  car  was  coming 
fast  or  slow,  but  that  it  was  in  full  view,  and  that  he  knew  while 
crossing  the  street  the  car  was  still  coming.  The  gentleman  stand- 
ing at  the  opposite  corner  had  signalled  the  car,  but  it  does  not 
appear  that  the  plaintiff  had  seen  any  such  signal  or  relied  upon 
it,  even  if  that  would  have  made  any  difference  to  the  case.  There 
was  some  evidence  that  the  motorman  had  been  drinking,  although 
in  the  evidence  adduced  for  the  defence  that  fact  was  strongly 
controverted.  The  defendants7  counsel  moved  for  a nonsuit,  and, 
although  many  witnesses  were  called  for  the  defence,  the  case  for 
the  plaintiff  was  not  put  upon  any  higher  ground  than  he  himself 
put  it. 

The  question  is  whether  there  should  have  been  a nonsuit. 
The  jury  found  the  defendants7  negligence  to  consist  of  “not  stop- 
ping on  signal  and  not  having  car  under  control  when  approaching 
crossing.77 

I do  not  apprehend  how  the  finding  of  not  stopping  on  signal 
had  anything  to  do  with  the  matter.  The  plaintiff  had  given  none, 
had  seen  none  given,  and  was  not  relying  upon  a slackening  of 
speed  or  a stopping  in  consequence  of  any  signal  given.  His 
whole  case  consisted  of  an  expectation  upon  his  part  that  the  car 
would  stop  because  of  the  two  persons  standing  at  the  comer. 

The  finding  that  the  car  was  not  under  proper  control,  I pre- 
sume, is  based  upon  No.  58  of  the  company’s  rules,  which  was  put 
in  by  the  plaintiff,  which  provides  that  “when  approaching  cross- 
ings and  dangerous  places  the  speed  must  be  reduced  and  the  car 
kept  carefully  under  control.77  It  also  appeared  in  the  plaintiff’s 
case  that  these  rules  did  not  apply  to  “night  cars,77  but,  apart 
from  this,  was  the  speed  of  the  car  the  proximate  cause  of  the 
accident? 

The  plaintiff,  among  other  cases,  relied  upon  Preston  v.  Toronto 
R.W.  Co.,  13  O.L.R.  369,  but  it  seems  to  me  the  facts  there  are 
not  at  all  similar  to  the  present  case.  There  the  defendants  had 
prevented  the  plaintiff  turning  his  bicycle  to  the  right;  he  then 
looked  to  the  left  side  of  the  car,  and  saw  and  heard  nothing  to 
indicate  danger  in  that  direction;  then  it  was  shewn  the  defen- 
dants had  omitted  to  sound  a gong;  this,  had  it  been  sounded, 
might  have  apprized  the  plaintiff  of  his  danger. 
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Vallee  v.  Grand  Trunk  R.W.  Co.,  1 O.L.R.  224,  was  also  relied 
upon,  but,  I think,  does  not  assist.  All  that  was  held  in  that  case 
was  that  the  plaintiff  was  entitled  to  have  had  the  statutory  warn- 
ing given.  She  saw  the  train  when  she  was  seventy  feet  from  the 
track,  and  not  before.  The  jury  thought  she  had  not  been  guilty 
of  contributory  negligence  in  approaching  to  that  point  without 
having  seen  the  train;  but  suppose  she  had  seen  the  train  when 
she  was  a hundred  yards  away,  and  proceeded  on  her  course, 
knowing  the  train  was  approaching,  would  it  have  not  been  a case 
of  the  plaintiff  herself  being  the  author  of  the  accident? 

Sims  v.  Grand  Trunk  R.  W.  Co.  (1905),  10  O.  L.  R.  330,  is 
different  from  the  present  case  in  a crucial  point,  and  that  is  in 
Sims  not  seeing  the  approaching  train,  and  defendants’  omission 
to  give  a statutory  warning.  In  the  case  in  hand  the  plaintiff 
saw  the  approaching  car,  and  the  defendants  are  not  in  breach 
as  to  any  statutory  warning. 

Gosnell  v.  Toronto  R.W.  Co.,  24  S.C.R.  582,  is  another  case 
where  the  plaintiff  had  not  looked  to  see  if  a car  was  approach- 
ing, and  all  the  case  stands  for  is  the  principle  that  not  to  look 
is  not  contributory  negligence. 

I am  not  able  to  see  how  the  speed  of  the  car  forms  any  element 
in  the  plaintiff’s  case.  There  is  some  authority  for  the  proposition 
that  had  the  plaintiff  formed  some  judgment  upon  the  speed  of 
the  car,  and  estimating  the  time,  had  concluded  he  could  cross, 
being  run  down  he  could  contend  the  defendants  were  in  default 
in  running  the  car  at  an  excessive  rate  of  speed,  but  I do  not  see 
how  any  such  matter  enters  into  this  case.  He  paid  no  attention 
to  speed,  and  formed  no  opinion  as  to  his  being  able  to  cross  in 
safety.  In  a dissenting  judgment  of  Mr.  Justice  Gwynne,  in 
Gosnell  v.  Toronto  R.W.  Co.  (ante),  it  is  said  at  p.  584:  “This 
case  does  not  turn  upon  a question  as  to  the  rate  of  speed 
at  which  the  railway  car  was  going  immediately  preceding 
the  occurrence  of  the  accident,  but  rather  upon  the  conduct  of 
the  plaintiff  himself  in  entering  upon  the  track  at  the  time  he  did; 
and,  indeed,  the  rate  of  speed  . . . assuming  it  to  have  been 

excessive,  would  seem  to  make  the  conduct  of  the  plaintiff  . . . 

only  the  more  inexcusable.”  This  has  much  greater  force  applied 
to  a case  where  the  plaintiff  has  seen  the  car  approaching.  The 
difficulty  in  the  case  in  hand  is  to  see  in  the  plaintiff’s  evidence 
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what  facts  exist  that  may  reasonably  be  said  to  cut  his  conduct 
down  to  contributory  negligence  only,  and  to  keep  him  out  of  the 
unfortunate  position  of  having  by  his  own  reckless  and  heedless 
actions  himself  caused  the  accident.  If  he  does  not  fall  in  the 
latter  class,  he  has,  of  course,  the  right  to  have  his  case  go  to  the 
jury. 

A man,  seeing  a car  approaching  at  a rapid  rate  of  speed,  grossly 
excessive  let  it  be,  walks  in  front  of  it,  expecting  it  to  stop,  there 
being  no  duty  to  stop,  whose  is  the  negligence  that  in  law  is  the 

cause  of  the  accident  that  follows?  The  excessive  and,  let  it  be, 

unreasonable  speed  of  the  car  was  negligence  by  those  in  charge, 
but  that  was  not  the  last  negligent  act  that  interposed;  it  was  the 
unreasonable  and  negligent  act  of  the  man  placing  himself  in  a 
position  of  peril. 

In  the  case  of  Gosnell  v.  Toronto  R.W.  Co.  (No.  2),  4 O.W.R. 
213,  the  plaintiff  was  nonsuited.  He  attempted  to  cross  the 
street,  having  seen  the  car  approaching  (100  feet  away),  with- 
out looking  for  the  car  again,  and  governing  his  conduct  accord- 
ingly. 

In  Gallinger  v.  Toronto  R.  W.  Co .,  4 O.  W.  R.  522,  a Divi- 
sional Court  affirmed  the  nonsuit  of  Mr.  Justice  Ferguson,  where 

the  plaintiff  alighted  from  a westbound  car  on  the  north  track  r 

and  proceeded  to  cross  the  north  and  south  tracks  in  front  of  an 
approaching  east-bound  car  on  the  south  track  about  100  feet  away, 
travelling  from  eight  to  ten  miles  an  hour.  No  brakes  were  applied 
or  gong  sounded.  In  this  case  the  plaintiff  did  not  see  the  east- 
bound  car  approaching;  had  he  looked  and  seen  the  car,  and  still 
attempted  to  cross,  the  case  would  have  been  much  stronger  against 
him. 

In  Danger  v.  London  Street  R.W.  Co.,  30  O.R.  493,  a Divisional 
Court  affirmed  a nonsuit  where  the  plaintiff  turned  his  conveyance 
upon  the  track  without  looking,  and  knowing  a car  was  approach- 
ing. This  car  was  travelling  at  a very  rapid  rate  of  speed,  and  no 
gong  was  sounded.  The  plaintiff’s  own  negligence  was  held  to 
be  the  proximate  cause  of  that  accident.  Davey  v.  London  and 
South-Western  R.W.  Co.,  11  Q.B.D.  213,  219,  is  quoted,  and 
the  words  of  Denman,  J.,  in  that  case  are  particularly  applicable 
here  : “The  plaintiff  brought  his  injuries  upon  himself  by  his  own 
act  as  much  as  if,  seeing  the  train  (car)  coming,  he  had  tried  to 
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cross  in  front  of  it”:  see  also  Stubley  v.  London  and  North- 
Western,  L.R.  1 Ex.  13,  at  pp.  19  and  20. 

I do  not  read  the  case  of  C ranch  v.  Brooklyn  Heights  RW.  Co., 
107  N.Y.  App.  Div.  341,  relied  upon  by  Mr.  Denton,  as  affording 
assistance.  The  questions  of  the  defendants  maintaining  a sta- 
tion where  the  accident  happened,  the  custom  of  stopping  their 
trains  at  a point  where,  had  the  train  stopped  that  injured  the 
plaintiff,  no  accident  would  have  happened,  make  the  facts  entirely 
dissimilar  : see  also  Allen  v.  North  Metropolitan  Tramways  Co., 
4 Times  L.R.  561,  where  upon  facts  a good  deal  like  the  Cranch 
case  the  Court  of  Appeal  upheld  a nonsuit. 

It  is  needless  to  travel  through  more  of  the  cases  upon  this 
subject.  It  is  apparent  that  in  the  development  of  the  plaintiff’s 
case  it  became  clear  that  there  were  no  facts  in  dispute  upon  which 
negligence  of  the  plaintiff  turned.  No  witness  placed  his  case 
upon  any  higher  ground  than  placed  by  himself,  and  his  was  the 
controlling  evidence.  It  does  not  appear  that  the  motorman 
could,  after  he  saw  or  should  have  seen  the  plaintiff’s  position  of 
peril,  have  taken  any  step  to  avoid  the  accident.  It  is  very  diffi- 
cult, upon  the  plaintiff’s  statement,  to  understand,  if  he  were  in 
possession  of  all  his  faculties,  why  this  unfortunate  accident  hap- 
pened. He  came  in  contact  with  the  car  at  an  angle;  it  neces- 
sarily, at  that  hour  of  the  night,  in  a deserted  street,  at  a speed 
of  eighteen  miles  an  hour,  must  have  been  making  a great  noise; 
had  he  been  paying,  any  attention  whatever  he  must  have  heard 
and  seen,  before  the  moment  of  impact,  that  the  car  was  not  stop- 
ping, and  he  was  struck  at  about  the  point  on  the  street  where 
the  car  would  have  stopped  had  the  plaintiff’s  expectations  been 
realized. 

I have  no  hesitation  whatever  in  arriving  at  the  conclusion 
that  the  plaintiff  should  have  been  nonsuited. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

Norman  v.  The  Hamilton  Bridge  Works  Company. 

Negligence — Accident — Contributory  Negligence — Municipal  By-law  Regu- 
lating Erection  and  Safety  of  Buildings — Applicability  of. 

A steel  framework  building,  some  eleven  stories  high,  was  in  course  of  con- 
struction, the  defendants,  a bridge  company,  being  the  contractors  for 
the  steelwork,  and  another  company  for  the  flooring.  The  steelwork  had 
been  put  into  position  up  to  the  tenth  or  eleventh  stories,  the  flooring 
having  been  laid  up  to  the  sixth.  Two  of  the  defendants’  men  were  raising 
a scaffold  from  the  seventh  to  the  eighth  story,  for  the  riveters  to  stand 
upon,  which  was  swung  by  ropes  over  the  steel  girders  on  the  eighth  story, 
One  of  the  ropes  had  fallen  short,  and  one  of  the  men  was  about  to  ascend 
by  a ladder  to  get  it,  when  the  plaintiff,  who  was  standing  on  the  girder, 
said  he  would  do  so,  and  in  the  attempt  lost  his  balance  and  fell,  and  was 
injured.  He  was  not  called  upon  to  do  the  act,  nor  was  it  any  part  of  his 
duty:— 

Held,  that  as  the  accident  was  attributable  to  the  plaintiff  voluntarily  per- 
forming an  act  which  it  was  no  part  of  his  duty  to  perform,  no  liability 
was  imposed  on*the  defendants. 

A city  by-law,  apparently  passed  under  sec.  542  of  the  Municipal  Act,  for 
regulating  the  erection  of  and  to  provide  for  the  safety  of  buildings,  pro- 
vided that  as  soon  as  all  buildings  in  course  of  construction  were  up,  and  the 
first  or  ground  floor  joists  in,  the  said  joists  should  be  covered  or  floored, 
temporarily  or  otherwise,  with  inch  boards,  etc.  In  case  of  steel  struc- 
tures, where  the  girders  were  twelve  feet  centres  or  over,  not  less  than  two- 
inch  planks  should  be  used,  such  planks  in  all  cases  to  be  supported  so 
as  to  insure  reasonable  safety  : — 

Held,  that  the  by-law  did  not  apply  to  the  circumstances  of  this  case,  even 
assuming  that  its  terms  were  not  confined  to  the  first  story  only. 

Quaere  whether  the  by-law  was  applicable  to  a case  where  there  were  several 
contractors  for  the  performance  of  different  portions  of  the  work  of  a 
building. 

This  was  an  appeal  from  the  judgment  of  the  Divisional  Court. 
The  action  was  brought  against  the  defendants,  the  Hamilton 
Bridge  Works  Company,  Limited,  and  the  V.  J.  Heddin  & Sons 
•Company,  Limited,  to  recover  damages  for  an  accident  to  the 
plaintiff,  while  working  on  a building  which  was  being  erected 
for  the  Traders’'Bank  in  the  city  of  Toronto,  through,  as  was  alleged, 
the  negligence  of  the  defendants. 
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The  trial  took  place  before  Magee,  J.,  and  a jury,  at  Toronto, 
•on  March  15,  1907. 

J.  R.  L.  Starr , for  the  plaintiff. 

J . E.  Jones  for  the  defendant  the  Hamilton  Bridge  Works 
‘Company. 

J.  M.  Godfrey,  for  the  defendants  the  V.  J.  Heddin  & Sons  Com- 
pany. 
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The  evidence,  so  far  as  material,  is  set  out  in  the  judgments. 
At  the  close  of  the  plaintiff’s  case  the  learned  Judge  was  of  the 
opinion  that  there  was  no  evidence  of  negligence  to  go  to  the  jury, 
and  directed  judgment  to  be  entered  for  the  defendants. 

From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court. 


On  June  4, 1907,  the  appeal  was  heard  before  Meredith,  C.J.C.P., 
Anglin  and  Teetzel,  JJ. 

C.  A.  Masten,  for  the  appellant. 

J.  E.  Jones,  for  the  respondents  the  Hamilton  Bridge  Works 
Company. 

J.  M.  Godfrey  for  the  respondents  the  V.  J.  Heddin  & Sons  Com- 
pany. 

At  the  conclusion  of  the  argument  the  appeal  against  the 
V.  J.  Heddin  & Sons  Company  was  dismissed,  and  the  following 
judgment  was  delivered  by 

Meredith,  C.J.  : — This  is  an  appeal  by  the  plaintiff  from 
the  judgment  of  Mr.  Justice  Magee,  dismissing  the  action  at 
the  close  of  the  plaintiff’s  case,  at  the  trial  at  Toronto  on  the  15th 
March  last.  The  plaintiff  was  a workman  in  the  employment  of 
the  defendants  Hamilton  Bridge  Works  Company,  who  were 
performing  the  work  in  connect  on  with  the  erection  of  a steel 
structure  for  the  Traders’  Bank  of  Canada,  in  Toronto,  some  ten 
or  eleven  storeys  in  height.  Nine  or  ten  storeys  of  the  steel  frame 
had  been  erected,  and  up  to  the  sixth  storey  floors  had  been  laid 
and  the  concrete  floor  was  being  put  in.  There  was  no  floor  upon 
the  seventh  or  eighth  storeys. 

The  workmen  were  engaged  at  the  time  the  accident  happened 
in  putting  in  position  a scaffold  erected  below  where  the  floor  was 
to  be  upon  the  eighth  storey;  it  was  swung  by  means  of  ropes 
upon  the  steel  girders,  and  was  being  erected  for  the  purpose  of 
enabling  the  riveters  to  stand  upon  it  to  complete  the  riveting  in 
connection  with  the  steel  work. 

As  I have  said,  there  was  no  floor  laid  in  the  seventh  or  eighth 
storeys.  The  rope  had  been  thrown  over  the  exterior  girder  for 
the  purpose  of  attaching  it  there  in  order  to  suspend  the  platform,. 
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and  not  having  been  thrown  far  enough,  the  plaintiff,  who  was 
working  there,  volunteered,  it  is  said,  to  go  aloft  and  to  disengage 
the  rope,  and  to  do  what  was  necessary  for  the  purpose  of  putting 
in  place,  by  pulling  upon  the  rope,  the  scaffold.  While  doing  this, 
owing  to  some  cause  not  fully  explained  upon  the  evidence — 
possibly  owing  to  there  being  some  slack  in  the  rope  which  he 
did  not  allow  for  in  pulling  upon  it,  he  lost  his  balance  and  fell 
outward  toward  Colborne  street,  and . would  have  fallen  to  the 
ground  but  that  he  came  in  contact  with  something  at  a lower 
storey,  which  he  caught  hold  of  and  by  it  saved  himself  from  further 
falling,  result  being  a serious  injury  to  him,  besides  the  shock  and 
the  consequences  of  the  shock  resulting  from  the  accident. 

The  plaintiff  at  the  trial  appears  to  have  relied  entirely  upon 
the  provisions  of  a by-law  passed  by  the  council  of  the  city  of 
Toronto,  in  pursuance  of  sec.  542  of  the  Municipa  Act.  The  by- 
law is  No.  4408,  and  was  passed  upon  the  6th  July,  1904;  the 
provision  of  it  relied  upon  is  sec.  21,  sub-sec.  6,  which  provides  : 
“As  soon  as  all  buildings  in  process  of  construction  are  up,  and 
the  first  or  ground  floor  joists  on,  the  said  joists  shall  be  covered 
or  floored,  temporarily  or  otherwise,  with  inch  boards  as  each 
storey  is  built;  in  cases  where  joists  are  over  sixteen  inches  apart 
from  centres,  and  up  to  four-feet  centres,  one  and  a half-inch 
plank  shall  be  used;  and  where  joists  or  beams  are  over  four  feet 
and  up  to  six-feet  centres,  then  two-inch  plank  shall  be  used,  or 
else  two  one-inch  boards  laid  one  on  top  of  the  other.  In  cases 
of  steel  structures,  where  the  girders  are  twelve-feet  centres  or 
over,  not  less  than  two-inch  plank  shall  be  used,  such  plank  in  all 
cases  to  be  supported  so  as  to  insure  reasonable  safety.” 

Reading  the  first  three  lines  of  the  section  literally,  the  pro- 
visions of  the  by-law  would  be  applicable  only  to  laying  floors 
upon  the  first  or  ground  floor  joists,  but  taking  the  words  that 
follow  the  words  “the  said  joists,”  which  are,  “shall  be  covered  or 
floored,  temporarily  or  otherwise,  with  inch  boards  as  each  storey 
is  built,”  and  looking  at  the  declared  object  of  the  by-law,  which 
s that  there  shall  be  support  so  as  to  ensure  reasonable  safety — 
reasonable  safety,  no  doubt,  for  the  persons  who  are  engaged  in 
working  about  the  building — it  appears  to  me  that  the  word  “said” 
may  be  practically  eliminated  from  the  by-law  so  as  to  give  sense 
to  the  whole,  and  the  by-law  be  construed  as  meaning  that  as  each 
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storey  is  raised  the  floor  shall  be  laid.  By  eliminating  the  word 
“said,”  all  difficulty  in  giving  that  construction  to  the  by-law  is 
removed.  If  that  is  the  correct  view,  then  it  would  seem  to  follow, 
subject  to  the  question  as  to  whether  the  absence  of  the  flooring 
may  be  said  to  have  been  the  cause  of  the  accident,  that  the  case 
for  the  plaintiff  would  be  plain,  because  there  is  no  doubt,  upon 
the  authority  of  cases  such  as  Groves  v.  Lord  Wimborne,  [1898]  2 
Q.B.  402,  that  the  object  of  this  legislation  being  for  the  pro- 
tection of  workmen,  the  omission  to  discharge  the  duty 
which  the  legislation  has  imposed  gives  a cause  of  action  to  any 
one  injured  because  of  the  failure  to  discharge  it. 

In  addition  to  the  contention  that  the  by-law  must  be  read 
as  it  was  written,  “the  said  joists,”  so  as  to  confine  its  provisions 
to  the  first  or  ground  floor,  it  was  argued  that  the  by-law  cast  no 
duty  upon  the  bridge  company,  as  that  company  had  only  the 
work  of  erecting  the  steel  structure  to  do;  but  it  seems  to  us  that 
that  would  be  too  narrow  a construction  to  give  to  the  by-law. 
Its  purpose,  as  I have  said,  is  that  floors  should  be  provided  so  as 
to  enable  the  workmen  to  do  their  work  with  reasonable  safety; 
and  it  follows  that  any  person  engaged  in  a large  part 
of  the  work,  such  as  this  company  was,  is  under  the  obligation 
which  the  by-law  imposes,  of  providing  that  reasonable  means  of 
safety  for  the  workmen. 

But  even  if  the  by-laws  were  not  applicable,  we  think  that 
there  was  evidence  upon  which  the  case  should  have  been  sub- 
mitted to  the  jury  for  the  purpose  of  determining  whether  the 
omission  to  provide  floors  upon  the  seventh  or  eighth  storey,  or 
both  of  them,  was  not  a negligent  act,  a breach  of  the  common 
law  duty  which  the  employers  owed  to  their  workmen. 

Bearing  in  mind  the  principle  that  it  is  the  duty  of  the  em- 
ployer to  furnish  his  workmen  with  such  appliances  and  means 
of  doing  their  work  as  will  not  subject  them,  in  the  per- 
formance of  their  duty,  to  unnecessary  danger,  the  jury,  if  they 
took  the  view  upon  the  evidence  that  such  a precaution  might 
have  been  provided  at  a reasonable  expense,  and  that  it  was  reason- 
ably necessary  for  the  safety  of  the  workmen,  might  well  have 
come  to  the  conclusion  that  there  was  a duty  resting  upon  the 
employer  to  provide  such  means,  and  liability  in  the  event  of  his 
failure  to  do  so. 
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As  I have  said,  the  scaffold  was  being  swung  attached  to  the 
girders  for  the  floor  of  the  eighth  storey,  a swinging  scaffold,  as  it 
is  called,  composed  of  poles  suspended  in  the  way  indicated,  upon 
which  planks  were  laid  at  right  angles  to  the  poles,  upon  which 
the  workmen  were  to  do  their  work. 

No  floor  at  all  was  there,  and  the  way  in  which  the  employers 
required  their  men  engaged  there  to  do  their  work,  made  it  neces- 
sary for  them  to  climb  upon  the  exterior  girders,  or  might  render 
it  necessary  for  them  to  do  so,  without  any  protection  whatever. 
If  a floor  had  been  laid  upon  the  seventh  storey  I do  not  see  that 
there  would  have  been  any  difficulty  in  erecting  the  scaffold  and 
putting  it  into  position  without  subjecting  the  workmen  to  any 
danger.  There  would  have  been  a solid  floor  upon  which  a ladder 
could  have  been  rested,  and  in  that  way,  the  storeys  being  only 
about  eleven  feet  high,  without  anybody  having  to  go  to  the  place 
where  the  plaintiff  was  when  he  fell,  the  scaffold  could  have  been 
put  in  position. 

So,  too,  if  a flooring  had  been  laid  upon  the  eighth  storey, 
there  would  have  been  something  upon  which  the  workman  could 
stand,  and  the  jury  might  well  find,  I think,  that  if  a flooring  had 
been  provided  upon  the  eighth  storey  it  would  not  have  been 
necessary  for  the  plaintiff  to  expose  himself  to  the  danger  to  which 
he  was  subjected  by  going  upon  the  steel  girder  upon  which  he 
was  when  he  slipped  and  fell. 

It  is  said  that  it  was  impossible  to  do  the  work  that  was  to  be 
done  if  a floor  were  laid  there,  that  there  had  to  be  an  open  space 
where  the  floor  for  the  eighth  storey  would  be,  to  enable  the  riveters 
to  do  their  work,  that  portions  of  their  body  would  have  been 
above  where  the  floor  would  be,  and  that  they  required  room  to 
swing  their  sledges,  necessitating  six  or  eight  feet,  at  all  events, 
of  open  space;  but  it  does  not  seem  to  me  that  that  is  any  fair 
answer;  at  all  events,  not  a conclusive  answer  to  the  case  which 
is  made  by  the  plaintiff. 

If  the  jury  adopted  the  view  that  a floor  upon  the  seventh 
storey  would  have  enabled  the  platform  to  be  swung  without  the 
workmen  being  exposed  to  the  danger  to  which  the  plaintiff  was 
subjected,  that  would  be  an  answer  to  that  objection.  If  they 
did  not  take  that  view,  but  took  the  view  that  the  floor  upon  the 
eighth  storey  would  have  obviated  it,  I see  no  reason  why,  as  sug- 
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gested  by  my  brother  Teetzel,  in  the  course  of  the  argument,  there 
might  not  have  been  some  planks  left  upon  the  eighth  floor  upon 
which  the  workmen  might  have  stood,  instead  of  having  to  stand 
upon  the  girder.  But  even  if  it  were  necessary  to  put  down 
the  floor  temporarily  and  to  take  it  up  again  to  enable  the 
riveters  to  do  their  work,  I do  not  understand  upon  what 
principle  the  employer  is  entitled  to  say  that  for  the  purpose  of 
saving  the  time  of  the  riveters  he  would  not  put  up  his  scaffold 
leaving  the  floor  there,  and,  when  it  became  necessary  to  remove 
it  for  the  riveters,  to  remove  it  in  order  that  they  might  do  their 
work.  If  that  course  had  been  adopted,  the  plaintiff  would  not, 
possibly  at  all  events,  have  been  required  to  go  to  the  place  to 
which  he  went. 

We  think,  therefore,  that  there  was  evidence  in  some  of  these 
aspects  of  the  case  which  would  warrant  a jury  in  coming  to  the 
conclusion  that  there  was  a failure  to  perform  the  duty  which  the 
employer  owed  to  the  workmen,  to  which  I have  referred. 

Then  there  remains  two  questions.  First,  was  the  omission 
to  perform  this  duty  the  cause  of  the  accident? 

It  was  suggested  in  the  course  of  the  argument  that  it  would 
be  pure  conjecture  to  say  that  if  the  floor  had  been  there  the  acci- 
dent would  not  have  happened.  It  occurs  to  me  that  that  is 
putting  the  case  too  strongly.  What  is  the  purpose  of  having  the 
floor  there?  It  is  to  provide  a safe  place  for  the  workmen  to  work. 
Now,  may  it  not  fairly  have  been  inferred  by  the  jury  that  if  such 
a safe  place  had  been  provided  the  workman  would  have  used 
that  proper,  simple  and  safe  way  for  performing  his  duty?  We 
think  it  is  removed  beyond  the  region  of  conjecture,  and  that  it 
was  open  to  the  jury  to  draw  the  inference  that  the  danger  to 
which  the  plaintiff  was  subjected  would  have  been  avoided  if  that 
duty  had  been  performed. 

Then  it  is  said  that  the  plaintiff  was  a volunteer,  that  he  de- 
liberately adopted  an  unsafe  means  for  doing  the  work — work 
which  he  was  not  called  upon  to  do;  that  knowing  that  to  stand 
up  upon  the  girder  was  unsafe,  and  that  to  sit  down  upon  the 
girder  or  to  put  his  foot  upon  the  flange  of  it  would  be  a safe  way, 
he  deliberately  adopted  the  unsafe  way,  and  therefore  was  the 
author  of  his  own  undoing. 

That,  however,  is  not  the  testimony.  There  is  evidence  that 


XV.] 


ONTARIO  LAW  REPORTS. 


463 


standing  upon  the  girder  was  not  an  improper  way  to  perform  the 
work,  that  the  work  could  have  been  more  properly  done  in  that 
way;  and  one  witness  said  that  if  the  workman  had  been  seen 
by  the  foreman  sitting  down  while  doing  the  work,  he  probably 
would  have  been  reprimanded  for  adopting  that  course,  and  it  is 
said  by  one  of  the  witnesses  that  there  would  have  been  more 
danger  if  the  foot  had  been  upon  the  flange. 

So  that  the  case  upon  that  view  could  not  have  been  with- 
drawn from  the  jury. 

Upon  the  whole  case,  therefore,  without  elaborating  further, 
and  without  expressing  any  opinion  as  to  what  inferences  should 
be  drawn  by  the  jury,  but  simply  pointing  out  that  the  case  was 
one  for  the  jury,  we  think  the  case  must  be  sent  down  for  another 
trial,  and  that  the  appeal  must  therefore  be  allowed,  the  judgment 
dismissing  the  action  set  aside,  and  a new  trial  directed,  and  that 
the  costs  of  the  last  trial  and  of  the  appeal  should  be  costs  in  the 
cause  to  the  appellant. 

From  this  judgment  the  defendants  the  Hamilton  Bridge 
Works  Company  appealed  to  the  Court  of  Appeal. 

On  November  21,  1907,  the  appeal  was  heard  before  Moss, 
C.J.O.,  Osler,  Garrow,  Maclaren  and  Meredith,  JJ.A. 

J.  E.  Jones,  for  the  appellants.  The  negligence  relied  on  by 
the  ( plaintiff  was  the  absence  of  a flooring  on  the  eighth  story. 
This,  as  pointed  out  by  the  trial  Judge,  was  impracticable,  for  the 
building,  being  in  the  course  of  construction,  a flooring  there  would 
have  prevented  the  riveters  from  working.  The  city  by-law  is  not 
binding  on  the  defendants;  but  in  any  event  it  only  applied  to  a 
flooring  to  be  placed  on  the  first  story.  The  proximate  cause  of 
the  accident,  however,  was  the  plaintiff’s  own  uncalled-for  act. 
He  was  not  instructed  to  do  the  act,  nor  was  it  any  part  of  his 
duty.  He  was  also  guilty  of  contributory  negligence  in  attempting 
to  work  on  the  beam.  His  proper  course  was  to  have  sat  on  the 
beam  and  gripped  it  with  his  knees. 

C.  A.  Hasten,  for  the  respondents.  The  evidence  clearly 
establishes  that  had  there  been  a flooring  on  the  eighth  story  the 
accident  would  not  have  happened.  Apart  altogether  from  the 
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by-law,  the  safety  of  the  workmen  demanded  it,  but  there  is  a 
clear  duty  to  have  had  it  there  under  the  by-law,  which  is  not 
limited  to  the  first  story.  The  plaintiff  did  not  voluntarily  incur 
the  risk;  it  was  his  duty  to  assist,  as  he  did,  and  the  evidence  shews 
that  had  he  failed  to  do  so  he  would  have  been  deemed  subject  to 
censure  by  the  foreman.  There  was  no  contributory  negligence 
on  his  part;  he  acted  as  a prudent  man  would  have  done.  The 
evidence  shews  that  it  was  much  safer  to  walk  along  the  beam  than 
to  have  adopted  the  course  contended  for  by  the  other  side.  In 
any  event,  whether  there  was  contributory  negligence  or  not,  was 
a question  for  the  jury. 


December  23.  Moss,  C.J.O.  : — Appeal  by  the  defendants 
from  a judgment  of  a Divisional  Court.  The  action  was  brought 
against  the  appellants  and  the  V.  J.  Heddin  & Sons  Company, 
claiming  damages  for  injuries  received  by  the  plaintiff  while  working 
at  the  Traders’  Bank  Building  in  Toronto  as  an  employee  of  the 
appellants.  The  trial  was  had  before  Magee,  J.,  and  a jury.  At 
the  conclusion  of  the  plaintiff’s  case  the  learned  Judge  withdrew 
the  case  from  the  jury,  and  dismissed  the  action  as  against  both 
sets  of  defendants.  The  Divisional  Court  affirmed  the  judgment 
as  respects  the  V.  J.  Heddin  & Sons  Company,  but  ordered  a new 
trial  as  against  the  appellants.  The  building  at  which  the  plain- 
tiff was  injured  was  in  course  of  construction  for  the  Traders’ 
Bank  upon  their  property.  The  appellants  were  contractors  for 
the  construction  and  erection  of  the  iron  or  steel  framework.  They 
were  not  contractors  for  the  erection  and  completion  of  the  struc- 
ture as  a finished  building.  The  V.  J.  Heddin  & Sons  Company 
were  the  contractors  for  constructing  the  concrete  flooring;  and 
presumably  the  other  parts  of  the  work,  masonry,  bricklaying, 
carpentering,  etc.,  were  being  performed  by  another  or  other  con- 
tractors. The  plaintiff  was  in  the  appellants’  employ,  and  on  the 
day  of  the  accident  was  working  as  a bolter,  his  duty  being  to 
connect,  by  means  of  bolts,  the  horizontal  beams  and  channels  to 
the  upright  steel  columns,  as  soon  as  the  former  were  lowered 
into  their  positions  by  means  of  a derrick.  He  had  come  from  the 
ninth  to  the  eighth  story  of  the  building,  for  the  purpose  of  bolting 
a beam,  which  was  to  be  placed  in  a panel  of  the  eighth  storey, 
and  was  waiting  for  the  beam  to  be  raised  from  the  seventh  floor. 
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While  there  he  saw  a riveter  named  Shannon,  who,  with  a com- 
panion, Tipple,  was  about  to  raise  a scaffold  from  the  seventh  to 
the  eighth  storey,  endeavouring  to  reach  the  end  of  a rope  which 
he  had  thrown  over  a beam  in  a panel  next  to  that  on  which  the 
plaintiff  was.  One  end  of  the  rope  was  fastened  to  a scaffold 
pole,  which  was  to  be  drawn  up  to  within  a few  feet  of  the  eighth 
storey.  Shannon,  standing  on  some  planks  on  the  seventh  storey, 
threw  the  other  end  of  the  rope  over  the  beam  on  the  eighth  storey, 
expecting  it  to  come  down  so  that  he  could  reach  it,  but  it  fell 
short.  He  was  ascending,  or  about  to  ascend,  a ladder  in  order 
to  get  at  the  rope,  when  the  plaintiff  told  him  he  would  go  over 
and  pull  the  pole  up  for  him.  He  followed  up  his  statement  by 
immediately  proceeding  to  walk  on  the  top  of  the  beam  in  the 
panel  in  which  he  was  until  he  came  to  the  column  of  the  next 
panel,  and,  passing  around  it,  he  continued  across  the  next  beam 
until  he  reached  the  rope.  The  beam  was  not  a solid  square.  It 
was  in  the  form  of  a flange  about  five  inches  wide  on  top,  then  a 
narrower  strip  or  “web,”  either  nine  or  twelve  inches  deep,  and 
then  another  flange  at  the  bottom.  The  plaintiff,  standing  up- 
right on  the  beam,  took  hold  of  the  rope,  and  commenced  drawing 
it  up,  until  he  supposed  he  had  taken  in  the  slack,  and  thought 
he  felt  the  weight  of  the  pole.  In  this  he  was  apparently  mis- 
taken, for  on  his  applying  more  force  the  rope  came  up  suddenly, 
and  he  lost  his  balance  and  fell  outwards  towards  the  street.  As 
he  fell  past  the  seventh  storey  his  leg  struck  a beam,  and  he  was 
thrown  inwards,  and  managed  to  catch  a floor  beam,  and  was 
caught  and  was  dragged  in  by  some  of  his  fellow  workmen.  He 
was,  however,  seriously  injured. 

The  plaintiff  alleged  three  grounds  of  negligence,  but  the  only 
one  relied  upon  at  the  trial  was  the  absence  of  flooring  on  the 
eighth  storey  of  the  building,  on  which  the  plaintiff  could  have 
stood  in  drawing  up  the  rope  attached  to  the  scaffold  pole.  The 
plaintiff’s  contention  in  this  respect  was  based  upon  a by-law  of 
the  city  of  Toronto,  which,  it  was  contended,  imposed  a duty  on 
the  defendants  to  provide  a flooring  for  the  safety  of  their  work- 
men working  on  the  eighth  storey.  The  learned  trial  Judge  held 
that  the  by-law  did  not  apply  to  the  case,  and  withdrew  it  from 
the  jury.  • 

The  Divisional  Court  took  the  contrary  view,  and  held  that 
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the  by-law  should  be  read  as  applying.  They  were  also  of  opinion 
that,  if  the  by-law  was  not  applicable,  the  case  should  have  been 
allowed  to  go  to  the  jury  on  the  question  whether  the  failure  on 
the  part  of  the  defendants  to  provide  flooring  on  the  seventh  or 
eighth  storeys,  or  both  of  them,  was  negligence,  and,  if  so,  whether 
the  omission  was  the  cause  of  the  accident.  They  also  expressed 
the  opinion  that  there  was  evidence  from  which  a jury  might 
infer  that  the  plaintiff  was  not  a volunteer  in  going  out  on  the 
beam  at  the  time  and  under  the  circumstances  when  he  under- 
took to  do  so. 

In  dealing  with  the  effect  of  the  by-law,  it  is,  of  course,  proper 
to  give  to  it,  as  to  every  other  instrument  or  document,  such  fair 
and  reasonable  construction  as  will  best  ensure  the  attainment 
of  its  purposes.  On  the  other  hand,  its  language  is  not  to  be 
strained  so  as  to  impose  an  obligation  or  duty  except  in  the  cir- 
cumstances which  may  be  found  to  be  fairly  and  reasonably  de- 
fined and  expressed.  It  is  only  reasonable  and  just  that  when 
it  is  intended  to  cast  an  obligation  or  impose  a duty  upon  persons 
under  certain  circumstances  and  in  particular  cases,  that  inten- 
tion should  be  expressed  in  fairly  clear  and  unambiguous  language. 

So  far  as  the  by-law  in  question  is  concerned,  whether  it  was 
passed  under  the  authority  of  sec.  541  of  the  Municipal  Act,  1903, 
or  of  sec.  542,  or  even  of  both,  it  is  not  easy  to  ascertain  that  it 
provides  for  or  covers  the  present  case.  If  the  title  of  the  by-law 
furnishes  any  guide,  it  seems  to  indicate  that  it  was  passed  under 
the  authority  of  sec.  542,  for  it  professes  to  be  for  “ regulating 
the  erection  and  to  provide  for  the  safety  of  buildings.”  No 
express  mention  is  made  of  the  safety  of  workmen.  Section  541  (1.), 
when  referred  to,  appears  to  be  confined  to  the  construction  and 
erection  of  hoists,  scaffoldings  and  other  constructions  used  in 
erecting,  repairing,  altering  or  improving  buildings,  chimneys  or 
other  structures,  and  to  regulations  for  the  protection  and  safety 
of  workmen  and  other  persons  employed  on  the  hoists,  scaffoldings 
and  other  constructions  of  a like  character.  The  authority  last 
given  for  the  appointing  inspection  of  scaffoldings  casts  light  on 
the  intention,  and  gives  point  to  the  view  that  the  proper  reading 
of  this  section  confines  the  authority  to  the  cases  mentioned. 

But  assuming  that  the  legislation  authorizes  the  by-law, 
there  is  the  further  difficulty  that  the  latter  leaves  in  doubt  the 
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person  upon  whom  the  duty  is  cast  to  provide  flooring  in  a case 
like  the  present,  where  there  are  several  contractors,  none  of  whom 
undertake  to  erect  a complete  building,  but  are  only  concerned 
in  the  construction  of  parts.  There  is  the  further  objection,  to 
which  the  learned  trial  Judge  gave  effect,  that  on  a literal  reading 
the  duty  of  providing  temporary  flooring  is  confined  to  the  first 
floor.  The  Divisional  Court  were  of  a different  opinion.  In  view 
of  all  these  considerations,  it  can  hardly  be  said  that  the  nature 
and  extent  of  the  duty  is  so  clearly  set  forth  that  those  to  be  affected 
by  it  are  left  in  no  doubt  as  to  its  meaning.  Penalties  are  im- 
posed for  a breach  of  the  provisions  on  the  by-law,  and  the  rule 
of  construction  in  such  cases  is  thus  stated  by  Brett,  J.,  in  Dicken- 
son v.  Fletcher  (1873),  L.R.  9 C.P.  1 , at  p.  7 : " Those  who  contend 
that  the  penalty  may  be  inflicted  must  shew  that  the  words  of  the 
Act  distinctly  enact  that  it  shall  be  incurred  under  the  present 
circumstances.  They  must  fail  if  the  words  are  merely  equally 
capable  of  a construction  that  would,  and  one  that  would  not,  in- 
flict the  penalty.”  But,  assuming  the  duty  to  be  clearly  imposed, 
it  had  not  arisen  in  respect  to  a floor  on  the  eighth  storey.  The 
obligation  is  to  place  a temporary  floor  “as  each  storey  is  built.” 
The  evidence  shews  that  as  regarded  the  work  to  be  done  by  the 
appellants,  the  eighth  storey  was  not  built.  It  was  still  in  process 
of  construction.  The  riveters  had  not  done  their  work,  and,  in 
order  to  do  it,  it  was  necessary  to  have  in  place  and  use  a scaffold 
which,  with  the  riveters  standing  upon  it  in  the  performance  of 
their  work,  rendered  it  impossible  to  maintain  a floor  at  the  place 
where  the  plaintiff  was,  or  that  he  could  have  used  to  stand  upon 
while  engaged  with  the  rope.  Until  the  riveters  had  finished 
their  work  the  time  had  not  arrived  for  placing  a floor  on  that 
storey.  It  was  not  built,  and  therefore  not  in  the  condition  de- 
scribed by  the  by-law.  No  breach  of  the  by-law  and  no  negligence 
could  be  attributed  to  them  in  that  respect.  As  to  the  seventh 
floor,  the  evidence  could  not  justify  the  jury  in  coming  to  the 
conclusion  that  failure  to  place  a floor  there  in  any  way  led  to 
the  accident.  What  led  to  the  accident  and  was  the  real  cause  of 
it  was  the  plaintiff's  own  act  in  voluntarily  venturing  upon  the 
beam  to  do  an  act  which  he  was  not  called  upon  to  do.  It  was 
not  part  of  his  duty.  He  was  not  ordered  or  requested  to  under- 
take it,  and  he  was  under  no  sort  of  compulsion,  actual  or  im- 
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plied,  to  perform  it.  Knowing  and  appreciating  the  danger,  he 
voluntarily  undertook  the  risk.  According  to  the  evidence,  if 
he  had  not  intervened,  Shannon  could  have  reached  the  rope  and 
overcome  the  temporary  lodgement  by  a safe  way,  and  the  acci- 
dent would  not  have  happened,  and  however  unfortunate  to  the 
plaintiff  the  result  has  been,  it  is  not  a case  in  which  he  can  fairly 
ask  that  the  appellants  should  be  held  answerable  for  it. 

The  appeal  should  be  allowed,  and  the  judgment  entered  at 
the  trial  restored  with  costs,  if  the  appellants  insist  upon  them. 


Meredith,  J.A.  : — Quite  apart  from  any  question  of  inter- 
pretation of  the  by-law,  either  as  to  its  meaning  or  the  persons  it 
affects,  and  from  any  question  as  to  the  power  of  the  municipal 
council  to  pass  it,  in  its  widest  terms,  for  the  protection  and  safety 
of  workmen,  the  plaintiff  cannot,  in  my  opinion,  recover  in  this 
action.  Another  workman  was  immediately  about  to  do  the 
work,  in  doing  which  the  plaintiff  was  injured,  and  to  do  it  in  quite 
a safe  manner  by  the  use  of  a ladder,  when  the  plaintiff  voluntarily 
intervened,  and  offered  to  do,  and  undertook  the  doing  of,  the  work, 
but  attempted  to  do  it  without  using  the  ladder,  and  in  a much  more 
dangerous  manner,  and  was  injured.  There  was  no  occasion,  as 
far  as  the  defendants  were  concerned,  for  such  interposition,  nor 
for  the  p aintiff  doing  it  without  using  the  ladder,  so  that  the 
defendants  were  not  guilty  of  any  neglect  to  provide  safe  and 
sufficient  means  for  the  performance  of  the  work.  It  is  quite  too 
remote  to  say  that  they  did  neglect  to  provide  other  protection 
not  needful  for  the  doing  of  the  work  in  question  when  regularly 
and  properly  done.  If  the  proper  workman  had  neglected  the 
proper  means  provided  for  his  safety — the  ladder — and  had  volun- 
tarily attempted  to  perform  it  in  the  dangerous  way  the  plaintiff 
adopted,  how  could  he  recover  ? Less  so  can  the  plaintiff. 

Osler,  Garrow  and  Maclaren,  JJ.A.,  concurred. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 


Lumsden  et  al.  v.  Temiskaming  and  Northern  Ontario  Rail- 
way Commission  et  al. 


Railway — Damages  “ Sustained  by  Reason  of  the  Railway ” — Timber  Cut  for 
Construction — Trespass — Limitation  of  Actions — Plans  not  Filed. 

The  defendants  the  railway  commission  were  incorporated  by  2 Edw.  VII. 
ch.  9 (O.),  which  provides,  by  sec.  8,  that  they  shall  have  in  respect  of 
the  railway  all  the  powers,  rights,  remedies,  and  immunities  conferred 
upon  any  railway  company  by  the  Railway  Act  of  Ontario.  The  latter 
Act,  R.S.O.  1897,  ch.  207,  sec.  42,  provides  that  “all  actions  for  indemnity 
for  damages  or  injury  sustained  by  reason  of  the  railway,  shall  be  instituted 
within  six  months  next  after  the  time  of  the  supposed  damage  sustained.” 
The  defendants  (the  railway  commission  and  a contractor  under  them), 
before  the  filing  of  the  plans  of  the  railway,  and  in  the  course  of  construct- 
ing it,  entered  upon  the  timber  limits  of  the  plaintiffs  and  cut  timber 
for  construction  purposes.  These  acts  ceased  much  more  than  six  months 
before  the  commencement  of  this  action,  brought  to  recover  damages 
for  the  trespass  and  for  the  value  of  the  timber: — 

Held,  following  McArthur  v.  Northern  and  Pacific  Junction  R.W.  Co.  (1888-90), 
15  O.R.  733,  17  A.R.  86,  that  the  plaintiffs’  claim  was  for  damages  sus- 
tained by  reason  of  the  railway,  and  was  barred  by  the  statute;  and  it 
made  no  difference  that  the  commission  had  not  filed  the  plans  of  their 
railway  or  taken  the  necessary  steps  to  compensate  those  whose  lands 
or  interests  they  entered  upon  or  affected. 

Judgment  of  Riddell,  J.,  affirmed. 

This  action  was  brought  by  Margaret  Lumsden,  executrix  and 
devisee  under  the  will  of  Alexander  Lumsden,  deceased,  and  John 
A.  Booth,  as  plaintiffs,  against  the  Temiskaming  and  Northern 
Ontario  Railway  Commission  and  A.  R.  Macdonnell,  as  defendants; 
and,  upon  the  death  of  Margaret  Lumsden  pendente  lite,  was  re- 
vived in  the  name  of  her  executor,  John  I.  MacCraken,  and  John 
R.  Booth,  as  plaintiffs,  against  the  same  defendants. 

The  plaintiffs’  claim  was  for  damages  for  trespass  by  the  defen- 
dants upon  the  plaintiffs’  timber  limits  and  cutting  and  conversion 
of  timber  thereon. 


C.  A. 
1907 

June  4. 
Dec.  31. 


The  action  was  tried  before  Riddell,  J.,  without  a jury,  at 
Ottawa,  on  the  3rd  June,  1907. 

G.  F.  Henderson,  for  the  plaintiffs. 

D.  E.  Thomson , K.C.,  for  the  defendants  the  railway  com- 
mission. 

J.  H.  Moss,  for  the  defendant  Macdonnell. 
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June  4.  Riddell,  J.: — Alexander  Lumsden  was  the  licensee 
of  certain  timber  limits  under  the  usual  form  of  timber  license 
issued  by  the  department.  The  defendants  the  railway  commis- 
sion were  incorporated  by  2 Edw.  VII.  ch.  9 (O.),  for  the  purpose 
of  building  a railway  through  the  northern  part  of  this  Province. 
The  defendant  Macdonnell  is  a contractor  under  them.  Before 
the  filing  of  the  plans  and  about  June,  1903,  the  defendants  entered 
upon  the  timber  limits  of  Lumsden  and  cut  down  certain  timber 
— admittedly  this  was  done  in  the  course  of  constructing  the  pro- 
jected railway.  These  acts  continued  down  to  a later  period,  but 
ceased  much  more  than  six  months  before  the  issue  of  the  writ 
herein.  Several  defences  were  urged  before  me  at  the  trial,  but 
I need  consider  only  one  of  them. 

The  Act  of  incorporation,  2 Edw.  VII.  ch.  9,  provides,  sec.  8, 
that  the  commission  shall  have  in  respect  of  the  railway  “ all  the 
powers,  rights,  remedies,  and  immunities  conferred  upon  any 
railway  company  by  the  Railway  Act  of  Ontario.”  This  Act, 
R.S.O.  1897,  ch.  207,  sec.  42,  provides  that  “all  actions  for  in- 
demnity for  damages  or  injury  sustained  by  reason  of  the  railway, 
shall  be  instituted  within  six  months  next  after  the  time  of  the 
supposed  damage  sustained.”  The  corresponding  section  of  the 
Dominion  Railway  Act,  R.S.C.  1886,  ch.  109,  sec.  27,  was 
interpreted  by  the  late  Mr.  Justice  Street  (venerabile  nomen)  and 
by  the  Court  of  Appeal  in  McArthur  v.  Northern  and  Pacific  Junction 
R.W.  Co.  (1888),  15  O.R.  733,  (1890),  17  A.R.  86.  Mr.  Justice 
Street  held  that  such  damages  as  indemnity  is  sought  for  in  this 
action  were  “sustained  by  reason  of  the  railway,”  and  his  decision 
was  affirmed  by  the  Court  of  Appeal.  It  is  true  that  the  Court 
of  Appeal  was  equally  divided;  but  that  is  immaterial  in  this 
Court.  An  inferior  Court  must  follow  the  decision  unless  and 
until  it  is  overruled  by  some  Court  which  has  power  so  to  do. 

“ For  the  purposes  of  to-day  this  matter  is  concluded  by  authority 
and  such  authority  is  against”  the  plaintiff:  The  Vera  Cruz  (No.  1) 
(1884),  9 P.D.  88,  at  p.  91,  per  Butt,  J. 

I do  not  think  that  Mr.  Henderson  succeeded  in  at  all  distin- 
guishing the  facts  of  this  case  from  those  in  the  McArthur  case; 
and,  therefore,  without  expressing  any  independent  opinion  of  my 
own,  I shall  direct  judgment  to  be  entered  dismissing  this  action 
with  costs. 

The  appeal  should  be  direct  to  the  Court  of  Appeal. 
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The  plaintiffs  (by  consent  of  the  defendants)  appealed  direct 
to  the  Court  of  Appeal,  and  the  appeal  was  heard  by  Moss,  C.J.O., 
Osler,  Garrow,  Maclaren,  and  Meredith,  JJ.A.,  on  the  26th 
November,  1907. 

G.  F.  Henderson,  for  the  plaintiffs.  We  concede  that  no  action 
was  brought  within  the  six  months,  but  contend  that  there  is  a 
difference  in  principle  between  this  and  the  McArthur  case,  and 
that,  if  not,  that  case  was  wrongly  decided.  Under  the  Railway 
Act  the  mainly  essential  preliminaries  to  the  construction  of  a 
railway  are  the  filing  of  plans  and  the  payment  of  compensation. 
The  special  Act  creating  the  defendant  commission  also  provides 
for  the  location  of  the  line  and  approval  of  plans  (sec.  3),  and  then 
for  the  conveyance  of  a right  of  way,  by  order  in  council  (sec.  4), 
and  its  registration  in  the  proper  office.  As  already  stated,  these 
steps  were  not  taken  before  the  acts  of  which  the  plaintiffs  com- 
plain were  committed.  In  the  McArthur  case  the  plans  had  been 
filed,  but  no  compensation  had  been  paid,  the  defendants  apparently 
thinking  the  lands  to  be  wild  lands  of  the  Province:  per  Hagarty,, 
C.J.O.,  17  A.R.  at  p.  93.  A fair  reading  of  the  judgments  of 
Hagarty,  C.J.O.,  and  Osier,  J.A.,  will  shew  that  they  were  both 
influenced  by  the  fact  that  the  plans  had  been  filed,  and  the  pro- 
visions of  the  Railway  Act  had  been  thereby  brought  into  force. 
It  is  true  that  both  the  learned  Judges  arrive  at  the  conclusion 
that  the  Act  applies  where  those  constructing  the  railway  have 
acted  in  good  faith  under  what  they  honestly  believed  to  be  the 
powers  given  them  by  the  statute,  but  both  lay  some  stress  on 
the  fact  that  the  defendants  had  taken  the  preliminary  steps. 
The  other  Judges  then  of  the  Court  of  Appeal  were  of  the  opinion 
that  the  determination  of  compensation  was  a preliminary  of  equal 
importance  with  the  filing  of  the  plans,  and  that  both  had  to  be 
complied  with  before  the  defendants  could  be  said  to  be  other 
than  mere  trespassers:  Corporation  of  Parkdale  v.  West  (1887), 
12  App.  Cas.  602,  612,  613.  Reference  also  to  North  Shore  R.W. 
Co.  v.  McWillie  (1890),  17  S.C.R.  511;  Kearney  v.  Oakes  (1890), 
18  S.C.R.  148;  Zimmer  v.  Grand  Trunk  R.W.  Co.  (1892),  19  A.R. 
693;  Ryckman  v.  Hamilton , Grimsby,  and  Beamsville  Electric  R.W. 
Co.  (1905),  10  O.L.R.  419.  Inasmuch  as  the  defendants  did  not 
take  the  steps  necessary  under  the  statute  to  authorize  them  to 
enter  upon  the  lands,  they  cannot  be  heard  to  claim  the  benefit 
of  the  protecting  clauses. 


C.  A. 
1907 

Lumsden 

V. 

Temiskam- 

1NG  AND 

Northern 

Ontario 

Railway 

Commission. 


472 


ONTARIO  LAW  REPORTS. 


VOL. 


C.  A. 
1907 

Lumsden 

v. 

Temiskam- 

ING  AND 

Northern 

Ontario 

Railway 

Commission. 


D.  E.  Thomson , K.C.,  for  the  defendants  the  railway  com- 
mission. By  sec.  4 of  2 Edw.  VII.  ch.  9 (O.)  the  Lieutenant- 
Governor  in  council  was  authorized  to  transfer  to  the  commission 
so  much  of  the  ungranted  lands  of  Ontario  as  should  be  required 
for  their  railway;  and  by  order  in  council  of  the  24th  January, 
1906  (duly  registered),  a right  of  way,  including  a passage  through 
the  lands  comprised  in  the  plaintiffs’  license,  was  transferred  to 
the  commission.  By  6 Edw.  VII.  ch.  12,  sec.  2,  the  order  in  council 
was  confirmed,  and  it  was  declared  that  it  was  intended  to  vest 
and  did  vest  in  the  commission,  as  and  from  the  passing  of  2 Edw. 
VII.  ch.  9,  the  fee  simple  in  the  lands  described.  Under  these 
Acts  the  commission  were  entitled  to  enter  upon  the  lands  and 
construct  the  railway,  and  were  not  at  any  time  trespassers  upon 
the  lands,  but  the  lands  became  and  were  vested  in  fee  simple  in 
the  commission  as  from  the  passing  of  2 Edw.  VII.  ch.  9.  Even 
if  they  were  trespassers,  the  action  should  be  brought  within  the 
statutory  time;  but  in  the  construction  of  the  railway  and  in  all 
matters  pertaining  thereto  the  commission  represent  the  Crown, 
and  cannot  be  held  liable  as  trespassers:  The  Queen  v.  MacFarlane 
(1882),  7 S.C.R.  216;  The  Queen  v.  McLeod  (1883),  8 S.C.R.  1; 
Graham  v.  Commissioners  for  Queen  Victoria  Niagara  Falls  Park 
{1896),  28  O.R.  1.  At  the  time  of  the  entry  upon  the  lands  by  the 
defendants  the  plaintiffs  had  no  title  whatever  thereto  or  to  the 
timber  thereon,  and  were  not  licensees  thereof,  there  being  in  fact 
no  license  then  current.  The  provisions  of  the  Railway  Act  of 
Ontario  with  reference  to  filing  of  plans,  advertising  the  same,  and 
making  compensation  to  owners  of  land,  do  not  apply  to  the  com- 
mission, so  far  as  ungranted  lands  of  Ontario  are  concerned,  nor 
have  they  any  application  to  the  alleged  claim  of  the  plaintiffs  as 
holders  of  a timber  license.  We  rely  on  the  reasons  giveti  for  their 
judgments  in  the  McArthur  case  by  the  trial  Judge  (15  O.R.  733), 
and  by  the  -Chief  Justice  and  Osier,  J.A.,  in  the  Court  of  Appeal 
(17  A.R.  86);  the  reasons  given  for  their  dissenting  judgments  by 
Burton  and  Maclennan,  JJ.A.,  have  no  application  to  the  present 
■case.  It  is  not  the  filing  of  the  plans,  but  the  award  which  gives 
the  right  of  possession.  See  North  Shore  R.W.  Co.  v.  Pion 
(1889),  14  App.  Cas.  612;  Muskoka  Mill  and  Lumber  Co.  v. 
McDermott  (1894),  21  A.R.  129. 

J.  H.  Moss,  for  the  defendant  Macdonnell.  The  question  is 
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one  of  fact,  and  it  is  clear  upon  the  evidence  that  the  defendants 
did  what  is  complained  of  “by  reason  of  the  railway.”  The  acts 
were  done  in  pursuance  of  the  powers  conferred  by  2 Edw.  VII. 
ch.  9,  secs.  3,  8,  and  6 Edw.  VII.  ch.  12,  sec.  2. 

Henderson,  in  reply.  There  is  nothing  to  take  the  railway  com- 
mission out  of  the  category  of  trespassers.  The  essential  pre- 
liminaries must  be  complied  with  before  the  right  of  expropriation 
can  be  exercised.  As  to  the  position  of  the  commission  in  regard 
to  the  Crown,  there  is  a distinction  between  cases  like  the  Graham 
case,  where  no  profit  was  made,  and  the  present  case.  As  to  the 
Act  of  1906,  that  has  no  more  effect  than  a patent  would  when 
issued:  McMullen  v.  Macdonell  (1867),  27  U.C.R.  36. 

December  31.  Moss,  C.J.O.: — Counsel  for  the  plaintiff  con- 
ceded that  unless  he  could  successfully  distinguish  this  case  from 
McArthur  v.  Northern  and  Pacific  Junction  R.W.  Co.,  17  A.R.  86, 
the  appeal  must  fail.  I think  he  has  not  succeeded  in  differing 
the  cases.  Reference  to  the  McArthur  case  and  the  decisions 
referred  to,  more  especially  in  the  judgment  of  Osier,  J.A.,  shew 
that  while  the  non-compliance  with  the  requirements  as  to  plans 
and  other  preliminaries  might  operate  to  prevent  the  defendants 
from  contending  in  an  action  brought  against  them  that  they  were 
not  trespassers,  the  provisions  as  to  limitation  of  time  within 
which  the  action  is  to  be  brought  apply  equally  as  in  other  cases. 

The  appeal  should  be  dismissed. 

Osler,  J.A. : — The  action  was  brought  by  the  licensees  of  a 
timber  limit  on  the  Montreal  river,  in  the  district  of  Nipissing, 
against  the  defendants  for  entering  upon  their  limit  and  unlaw- 
fully cutting  and  removing  standing  timber  and  trees  thereon. 

The  defendants  pleaded  the  incorporation  of  the  defendant 
railway  commission  under  2 Edw.  VII.  ch.  9 (O.),  and  the  authority 
thereby  conferred  upon  them  to  construct  a railway  between  the 
town  of  North  Bay  and  Lake  Temiskaming,  with  all  the  rights, 
powers,  remedies,  and  immunities  conferred  upon  any  railway 
company  under  the  Railway  Act  of  Ontario,  R.S.O.  1897,  ch.  207; 
that  the  acts  complained  of,  if  done  at  all,  were  done  in  pursuance 
of  the  powers  conferred  upon  them  by  these  statutes,  and  not  in 
trespass  as  alleged.  They  also  pleaded  “ not  guilty  by  statute,” 
referring  to  sec.  8 of  the  special  Act  and  {inter  alia)  to  the  Railway 
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Act  of  Ontario,  R.S.O.  1897,  ch.  207,  sec.  42,  which  enacts  that 
“all  actions  for  indemnity  for  damages  or  injury  sustained  by  reason 
of  the  railway,  shall  be  instituted  within  six  months  next  after  the 
time  of  the  supposed  damage  sustained,  or  if  there  be  continua- 
tion of  damage,  then  within  six  months  next  after  the  doing  or 
committing  such  damage  ceases,  and  not  afterwards;  and  the 
defendants  may  plead  not  guilty  by  statute  and  give  this  Act  and 
the  special  Act  and  the  special  matter  in  evidence  at  any  trial  to 
be  had  thereupon,  and  may  prove  that  the  same  was  done  in  pur- 
suance of  and  by  authority  of  this  Act  and  the  special  Act,”  as  a 
defence  to  such  an  action  as  the  present. 

The  trespass  complained  of  consisted  in  the  cutting  and  re- 
moving, in  the  course  of  and  for  the  purpose  of  constructing  the 
railway  line  of  the  defendant  company,  timber  on  the  plaintiffs’ 
limits  through  which  the  line  ran.  The  work  was  completed  before 
the  5th  August,  1904,  and  the  writ  in  the  present  action  was  not 
issued  until  the  4th  May,  1906,  or  nearly  two  years  afterwards. 
At  the  trial,  Riddell,  J.,  held  that  he  was  bound  by  the  decision 
of  this  Court  in  the  case  of  McArthur  v.  Northern  and  Pacific  Junc- 
tion R.W.  Co.,  17  A.R.  86,  to  hold  that  the  limitation  section  re- 
ferred to  was  a complete  defence,  and  he  accordingly  dismissed 
the  action. 

From  that  judgment  the  present  appeal  is  brought. 

I am  of  opinion  that  the  learned  trial  Judge  was  right,  and 
that,  under  the  circumstances,  no  other  course  was  open  to  him 
than  to  follow,  as  we  ought  also  to  do,  the  decision  in  the  McArthur 
case,  leaving  it  to  be  reconsidered  or  distinguished  by  a higher 
tribunal. 

Mr.  Henderson  endeavoured  to  distinguish  it,  on  the  ground 
that  the  defendants  in  the  case  at  bar  had  not  filed  the  plans  of 
their  railway  or  taken  the  necessary  steps  to  compensate  those 
whose  lands  or  interests  they  entered  upon  or  affected,  and  were, 
therefore,  bare  trespassers  who  were  not  entitled  to  assert  that 
the  damage  caused  by  their  acts  was  damage  sustained  by  reason 
of  the  railway  or  done  in  pursuance  of  the  special  Act  or  other 
Acts,  within  the  meaning  of  the  limitation  clause.  In  the  McArthur 
case,  no  doubt,  the  plans  had  been  filed,  but,  by  reason  of  the 
omission  of  other  essential  preliminaries  to  the  rightful  exercise 
of  their  statutory  powers,  the  defendants  were  none  the  less  tres- 
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passers  upon  the  plaintiff’s  property.  The  prevailing  opinions  do 
not  turn  upon  the  fact  that  the  plans  had  been  filed,  it  was  merely 
a circumstance  which  tended  to  shew  that  the  trespasses  had  been 
committed  in  the  execution  of  the  railway  wTorks.  I am  unable 
to  see  any  substantial  distinction  in  this  respect  between  the 
two  cases,  and  we  are  bound  by  the  decision  of  the  point  involved, 
though  it  was  the  result  of  an  equal  division  of  opinion  between  the 
Judges  who  then  constituted  the  Court.  Here  it  is  quite  as  evi- 
dent as  it  was  there  that  it  was  under  the  professed  authority  of  the 
defendants’  special  Act  and  other  Acts  applicable  to  them,  and 
in  the  bond  fide  exercise  of  the  power  conferred  upon  them  to  build 
the  railway,  that  the  railway  was  built  - and  the  wrongful  acts  were 
done,  and  that  the  land  through  the  plaintiffs’  limits  was  taken 
and  cleared  for  that  purpose,  and  for  no  other.  In  that  case, 
after  referring  to  the  authorities,  it  was  said  that  the  rule  de- 
rivable from  them  appeared  to  be  that  in  considering  the  ques- 
tion whether  the  act  complained  of  was  done  in  pursuance  of  or 
under  the  authority  of  the  Act,  the  question  of  bona  fides  largely 
depended  upon  the  capacity  in  which  and  the  purpose  for  which 
the  work  had  been  done  by  the  defendants,  that  is  to  say,  whether 
it  had  been  really  done  in  the  corporate  capacity  of  and  for  the 
purposes  of  the  compan}^  or  in  the  course  of  its  business  and  in 
promotion  of  the  contemplated  works.  I refer  to  the  opinion  of 
Hagarty,  C.J.O.,  in  that  case,  and,  though  of  course  not  as 
authority,  to  my  own,  for  a statement  of  the  reasons  and  decisions 
which  led  us  to  the  conclusions  we  then  expressed,  which  are,  I 
consider,  applicable  to  and  must  control  our  judgment  in  the 
present  case.  I refer  also  to  Ryckman  v.  Hamilton,  Grimsby,  and 
Beamsville  Electric  R.W.  Co.,  10  O.L.R.  419  (C.A.) 

Other  difficulties  exist  in  the  way  of  the  plaintiffs’  right  to  re- 
cover which  it  is  unnecessary  to  examine,  as,  for  the  reasons  already 
given,  the  appeal  must  be  dismissed  with  costs. 
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Meredith,  J.A.: — I am  quite  unable  to  perceive  how  it  could 
rightly  be  considered  that  damages  caused,  or  injury  done,  for  the 
very  purpose,  and  in  the  very  act,  of  making  the  railway,  in  good 
faith  under  the  Act,  are  or  is  not,  conversely,  “damages  or  injury 
sustained  by  reason  of  the  railway;”  nor  can  I understand  how 
they  can  be  any  the  less  such  damages  or  injury  because  the  rail- 
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way  company  have  not  taken  the  necessary  steps  to  make  their  act 
lawful,  and  to  take  the  claim  out  of  the  category  of  one  for  damages, 
and  convert  it  into  one  for  compensation,  under  the  legislation, 
contained  in  the  Act,  requiring  compensation  to  be  paid  for  the 
loss  sustained  by  the  legalised  act,  and  also  providing  a special 
mode,  not  by  action,  of  fixing  such  compensation. 

Garrow  and  Maclaren,  JJ.A.,  also  concurred. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

Allan  v.  Place. 

Execution — Fi.  Fa.  Goods — Overdue  Chattel  Mortgage — Equity  of  Redemption — 
Bond  Fide  Sale  before  Seizure — Interpleader. 

Under  R.S.O.  1897,  ch.  77,  sec.  17,  as  amended  by  62  Viet.  ch.  7,  sec.  9,  and 
3 Edw.  VII.  ch.  7,  sec.  18  (O.),  a fi.  fa.  goods  does  not  bind  goods  of  the 
execution-debtor,  which  at  the  time  of  the  delivery  of  the  writ  to  the  sheriff 
are  subject  to  an  overdue  chattel  mortgage,  until  actual  seizure  under  the 
writ,  and  a bond  fide  purchaser  from  the  execution-debtor,  before  seizure, 
will  acquire  his  interest  in  'the  property  free  from  the  execution. 

This  was  an  appeal  from  the  judgment  of  the  Judge  of  the 
county  court  of  the  county  of  Welland,  in  an  interpleader  issue, 
the  facts  being  fully  stated  in  his  judgment,  and  in  that  of 
Mabee,  J. 

The  judgment  of  the  learned  county  Judge  was  as  follows: — 

October  1.  Wells,  Co.J.: — On  the  18th  of  August,  1906, 
the  sheriff  of  the  county  of  Welland  received  from  Messrs.  Robertson 
& McNab,  solicitors  for  Thomas  C.  Allan,  the  plaintiff  in  this  issue, 
a writ  of  fi.  fa.  against  Frederick  Burrows,  issued  on  a judgment 
recovered  in  the  county  court  of  the  county  of  Bruce  against  him. 

At  this  time  Burrows  was  carrying  on  a grocery  business  and 
selling  fresh  meat  in  a shop  at  the  city  of  Niagara  Falls,  the  latter 
being  the  property  of  the  defendant  in  the  issue,  Augusta  Place, 
and  having  been  apparently  used  for  some  time  as  an  establish- 
ment for  carrying  on  this  class  of  business. 

At  the  time  of  the  reception  of  the  writ  by  the  sheriff,  the 
stock-in-trade  owned  by  Burrows  was  subject  to  a chattel  mort- 
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gage,  dated  the  7th  of  September,  1905,  filed  the  11th  day  of  Sep- 
tember, for  $810  and  interest,  given  by  him  to  one  John  W.  Bow- 
man. 

It  is  contended  by  Augusta  Place,  the  defendant  in  the  issue, 
that  she  became  the  purchaser  of  the  goods  before  the  delivery 
of  the  writ  to  the  sheriff,  and  an  interpleader  order  was  obtained 
by  the  sheriff,  on  the  7th  of  December,  1906,  directing  the  trial 
of  an  issue  between  the  parties. 

The  language  of  the  issue  is  as  follows:  “The  plaintiff  affirms 
and  the  defendant  denies  that  the  entire  stock-in-trade  of  the 
grocery  business,  being  a general  stock  of  groceries,  etc.,”  recently 
in  the  possession  of  Frederick  Burrows,  the  execution  debtor, 
seized  by  the  sheriff  of  the  county  of  Welland,  under  a writ  of 
fi.  fa.,  dated  the  15th  August,  1906,  were  not  the  property  of 
the  claimant  as  against  the  plaintiff,  the  execution  creditor. 

Mrs.  Place  says  that  the  business  conducted  by  Burrows  was 
declining;  that  he  had  discontinued  selling  meat  altogether,  which 
she  regarded  as  important  to  her  business  stand;  she  was  anxious 
that  the  value  of  the  property  should  not  deteriorate  by  reason 
of  the  falling  off  of  the  business,  and  determined  to  purchase  the 
same.  She  says  that  she  had  no  knowledge  of  the  execution  in 
the  sheriff’s  hands. 

Negotiating  for  the  purchase  of  the  stock  seemed  to  have  been 
commenced  on  the  17th  of  August,  1906.  On  that  day  she  paid 
Burrows  $40  on  account  of  the  fixtures  and  the  stock.  However, 
the  stock-taking  was  not  completed,  and  she  did  not  go  into  posses- 
sion and  the  sale  to  her  was  not  consummated  until  Tuesday,  the 
21st,  as  is  amply  borne  out  by  the  evidence.  In  the  meantime 
the  entire  property  had  become  affected  by  the  execution  placed 
in  the  hands  of  the  sheriff  on  the  18th  of  August. 

On  the  23rd  of  August  the  defendant  gave  her  cheque  to  Burrows 
for  $400  and  a promissory  note  at  one  month  for  $537.69.  The 
cheque  was  duly  cashed  and  the  note  was  met  at  maturity.  I 
think  that  this  transaction  was  entirely  in  good  faith  on  the  part 
of  the  defendant,  and  was  without  any  actual  knowledge  or  sus- 
picion of  an  execution  against  Burrows  in  the  hands  of  the  sheriff. 

On  October  25th  the  sheriff  made  a seizure  of  the  stock-in- 
trade,  was  notified  of  the  defendant’s  claim  thereto,  and  took  the 
usual  bond  for  $400,  allowing  the  goods  to  remain  in  her  possession. 
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On  the  7th  of  December,  1906,  the  interpleader  order  was 
made,  after  various  enlargements,  and  on  the  8th  the  defendant 
paid  $400  into  court  to  abide  the  result  of  the  determination  of 
the  issue. 

It  is  contended  by  the  defendant  that  the  action  of  the  sheriff 
in  making  no  actual  seizure  until  the  25th  of  October  amounted 
to  an  abandonment  on  the  part  of  the  plaintiff.  The  plaintiff,  as 
appears  by  his  correspondence,  certainly  had  no  intention  of 
making  an  abandonment.  The  sheriff,  immediately  on  receiving 
the  writ  on  the  18th  of  August,  informed  the  plaintiff’s  solicitors 
of  the  existence  of  the  chattel  mortgage.  He  seems  to  have  thought 
there  was  nothing  in  the  stock-in-trade  over  and  above  the  mort- 
gage referred  to.  His  instructions,  however,  were  to  proceed  to 
sell  the  equity  of  redemption.  I do  not  think  the  conduct  of  the 
sheriff  amounted  to  an  abandonment. 

At  all  events,  the  sheriff  made  an  actual  seizure  on  October 
25th.  On  November  3rd  he  gave  notice  of  motion  for  an  inter- 
pleader order,  which  was  duly  made  on  December  7th. 

The  defendant  seeks  to  go  behind  the  interpleader  order.  She 
says  that,  inasmuch  as  the  goods  were  not  in  the  actual  possession 
of  the  sheriff  at  the  time  of  the  application,  but  were  in  the  posses- 
sion of  Augusta  Place,  the  sheriff  is  not  entitled  to  the  relief  asked 
for. 

On  the  authorh^of  Anderson  v.  Henry  (1898),  29  O.R.  719,  I 
think  that  the  goods  were  still  in  the  custody  of  the  law,  notwith- 
standing the  taking  of  the  bond  by  the  sheriff.  It  was  there  held 
that,  although  the  landlord  had  taken  the  bond,  the  goods  were 
still  in  the  custody  of  the  law,  and  not  liable  to  the  seizure  under 
the  chattel  mortgage.  It  seems  also  manifest  to  me  that  the 
defendant  is  estopped  from  raising  this  contention  by  reason 
of  the  bond  she  has  entered  into  with  the  sheriff. 

I think  it  would  be  improper  at  this  stage  to  consider  the  ques- 
tion of  abandonment  by  the  sheriff.  He  is  not  a party  to  the 
issue,  and  he  is  greatly  concerned  in  the  determination  of  such 
a question.  I think  I am  justified  in  holding,  upon  ample  autho- 
rity, that  in  the  trial  of  this  issue  I cannot  go  behind  the  inter- 
pleader order  itself.  Shoolbred  v . Roberts , [1900]  2 Q.B.  497, 
p.  500,  seems  to  bear  out  this  proposition. 

I have  carefully  examined  the  cases  referred  to  by  the  defen- 
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dant’s  counsel  as  supporting  the  opposite  proposition.  They 
are  not  cases  of  issues  directed  by  orders  of  the  Court;  they  are 
actions  commenced  by  bills.  Therefore,  the  language  in  support 
of  the  defendant's  contention  is  entirely  inapplicable  to  the  case 
before  us. 

I,  therefore,  find  the  goods  in  question  were  bound  by  the 
writ  of  ft.  fa.  from  the  date  of  its  reception  by  the  sheriff,  and 
that  they  were  not  the  property  of  the  claimant  as  against  the 
plaintiff. 

In  my  opinion,  the  money  in  court  is,  therefore,  subject  to  the 
claim  of  the  plaintiff,  the  execution  creditor. 

From  this  judgment  the  defendant  appealed  to  the  Divisional 
Court. 
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On  November  5th,  1907,  the  appeal  was  heard  before  Boyd, 
C.,  Magee  and  Mabee,  JJ. 

F.  W.  Griffiths , for  the  appellant.  The  sale  to  the  defendant 
was  bona  fide,  and  the  learned  Judge  has  so  found.  The  mort- 
gage for  the  $810  was  a valid  mortgage,  and  the  title  to  the  goods 
had  passed  to  the  mortgagee.  The  defendant  subsequently  paid 
off  the  chattel  mortgage,  and  acquired  the  mortgagee’s  title. 
When,  therefore,  the  writ  of  execution  was  delivered  to  the  sheriff, 
there  was  nothing  to  seize : Simultaneous  Colour  Printing  Syndicate 
v.  Foweraker,  [1901]  1 K.B.  771.  In  any  event,  the  defendant 
was  clearly  entitled  to  the  goods,  subject  to  the  mortgage,  on  the 
21st  August,  when  the  sale  was  fully  completed.  The  writ  only 
became  effective  on  the  25th  October,  when  the  seizure  was 
made : R.  S.  O.  1897,  ch.  77,  sec.  17,  as  amended  by  62 
Yict.  ch.  7,  sec.  9 (0.),  and  3 Edw.  VII.  ch.  7,  sec.  18  (O.)  ; 
McDoioell  v.  McDowell  (1862),  1 Ch.  Ch.  140.  There  was 
also  an  abandonment  of  the  execution  by  what  took  place. 
The  plaintiff’s  object  in  waiting  until  the  chattel  mortgage  was 
paid  off  before  making  the  seizure  was  that  he  could  seize 
the  goods  freed,  as  he  thought,  from  the  mortgage.  The 
delivery  to  the  sheriff  and  the  seizure  must  be  deemed  to  be  as 
the  25th  of  October,  when  the  seizure  was  made.  There  is 
nothing  to  shew  that  the  goods  seized  were  the  goods  which 
the  defendant  purchased.  She  had  been  carrying  on  the 
business  and  replenishing  the  stock:  Van  Every  v.  Ross  (1861),  11 
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C.P.  133;  Doyle  v.  Lasher  (1866),  16  C.P.  263.  The  plaintiff's 
execution  was  subject  to  all  the  equities  : Roscoe’s  N.P.,  18th  ed., 
1226.  An  interpleader  issue  was  improperly  directed,  for,  on 
the  seizure  being  made,  the  sheriff  took  a bond  from  the  defen- 
dant, and  went  out  of  possession:  Wheeler  v.  Murphy  (1854), 
1 P.R.  336;  Bank  of  Montreal  v.  Little  (1870),  17  Gr.  313;  Gould 
v.  White  (1835),  4 O.S.  124,  and  the  defendant  was  entitled  to 
raise  this  at  the  trial. 

[The  Court,  however,  held  that  it  was  too  late  to  then  raise 
the  question,  and  the  objection  was  overruled.] 

G.  Lynch  Staunton , K.C.,  for  the  respondent.  There  was, 
as  a fact,  no  sale  to  the  defendant;  nor  was  the  mortgage  a valid 
one.  The  whole  transaction  was  a scheme  to  defeat  the  plain- 
tiff's execution.  The  plaintiff,  therefore,  was  entitled  to  seize 
the  goods,  and  they  became  bound  from  the  18th  of  August,  when 
the  execution  was  delivered  to  the  sheriff.  There  was  no  aban- 
donment by  the  plaintiff.  His  instruction  to  the  sheriff  were 
to  levy  under  the  execution.  He  never  countermanded  the 
seizure  or  stayed  the  sheriff.  At  common  law  the  writ  bound 
the  goods  from  its  test.  Then  the  statute,  29  Car.  II.  ch.  3r 
sec.  15,  was  passed,  which  is  now  contained  in  vol.  3 of  the 
R.S.O.  1897,  ch.  338,  sec.  11,  and  by  this  the  goods  are  bound 
from  the  delivery  of  the  writ  to  the  sheriff : Mather's  Sheriffs’  Execu- 
tions, 2nd  ed.,  p.  90;  Payne  v.  Drewe  (1804),  4 East  523.  The 
goods  were  properly  seized  on  25th  of  October,  and  the  plaintiff 
is  entitled  to  enforce  the  execution. 


January  22.  Boyd,  C.: — The  operation  of  a writ  of  execu- 
tion against  goods  and  chattels  which  are  mortgaged  is  to  be 
measured  by  the  terms  of  the  statute,  which  first  subjected 
equities  of  redemption  in  chattels  to  process  of  execution,  20  Viet, 
ch.  3,  sec.  11,  which  passed  into  R.S.O.  1897,  ch.  77,  sec.  17,  and 
now  stands  as  amended  in  62  Viet.  ch.  7,  sec.  9,  and  3 Edw.  VII. 
ch.  7,  sec.  18  (O.). 

The  effect  was  first  incidentally  passed  upon  by  VanKough- 
net,  C.,  in  McDowell  v.  McDowell,  1 Ch.  Ch.  140,  144,  and 
his  reading  of  the  statute  has  always  been  accepted  as  correct. 
The  execution  does  not  attach  at  the  time  of  the  delivery  of  the 
writ  to  the  sheriff,  but  only  when  the  sheriff  makes  a seizure. 
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The  writ  must  be  actually  laid  on  by  some  act  affecting  the  goods, 
which  amounts  to  a seizure,  and  until  that  period  .the  debtor  is 
not  restrained  or  disabled  from  dealing  with  the  mortgaged  goods. 

Upon  the  facts  in  this  case,  the  sheriff  first  seized  the  property 
on  25th  October,  1906.  Before  that  date  the  mortgagor  had 
sold  all  his  interest  in  the  goods  mortgaged  to  Augusta  Place  for 
full  value,  and  the  transaction  had  been  completed  by  payment 
on  23rd  August.  The  purchase  was  made  bona  fide , and  had 
the  effect  of  divesting  all  the  debtor’s  interest  in  the  property 
seized. 

This  aspect  of  the  interpleader  determines  the  issue  in  favour 
of  the  claimant,  and  the  judgment  below  should  be  reversed  with 
costs.  I may  note  that  in  its  amended  shape  the  statute  as  to 
execution  against  equities  of  redemption  in  chattels  reads:  “Under 
an  execution  against  goods  the  sheriff  may  seize  any  equitable 
interest  or  equity  of  redemption,”  etc.,  but  leaves  out  the  im- 
portant words  after  seize  u and  sell.”  But  by  necessary  implica- 
tion, and  having  regard  to  the  section  repealed  and  for  which 
this  is  substituted,  these  words  empowering  the  sale  must  be 
read  in. 

Mabee,  J.: — The  defendant  appeals  from  the  judgment  of 
the  learned  county  court  Judge  of  Welland  upon  the  trial  by 
him  of  an  interpleader  issue. 

On  September  7th,  1905,  Frederick  Burrows,  of  Niagara  Falls, 
granted  and  conveyed  to  John  W.  Bowman,  of  the  same  place, 
all  his  goods  and  chattels  (enumerated  in  the  schedule),  by  way 
of  mortgage,  to  secure  the  payment  of  $810  and  interest. 

On  August  15th,  1906,  Augusta  Place  (the  defendant)  agreed 
to  purchase  the  stock  and  fixtures  at  85c.  on  the  dollar,  and  on 
August  17th  she  paid  to  Bowman  $40  on  account  of  sale  of  “stock 
and  fixtures.”  The  taking  of  the  stock  proceeded,  and  on  August 
23rd  it  was  ascertained  the  amount  payable  would  be  $977.69, 
and  on  that  day  Mrs.  Place  gave  Burrows  a cheque  for  $400  and 
her  note  at  one  month  for  $537.69,  which,  with  the  $40  paid  on 
the  17th,  was  payment  in  full  for  stock  and  fixtures.  Burrows 
paid  the  cash  received,  $100,  to  Bowman,  the  mortgagee,  and 
also  endorsed  the  $537.69  note  to  him,  so  of  the  purchase 
money  paid  by  Mrs.  Place  $637.69  went  to  the  mortgagee,  and 
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the  latter  agreed  with  Burrows  that  he  would  not  renew  the 
mortgage.  At  the  time  of  the  purchase  by  Mrs.  Place  the  whole 
$810,  and  interest  at  5 per  cent,  from  September  7th,  1905,  was 
owing  upon  the  mortgage — in  all  about  $850.  The  mortgage 
was  in  default,  and  the  mortgagee  had  the  right  to  the  posses- 
sion of  the  goods  covered  by  it,  so  Ovens  v.  Bull  (1876),  1 A.R. 
62,  does  not  apply.  Mrs.  Place  took  possession  of  the  stock 
(she  was  the  owner  of  the  building)  on  the  23rd. 

On  August  18th  the  sheriff  received  a writ  of  execution  at 
the  suit  of  Allan  (the  plaintiff),  issued  out  of  the  county  court 
of  Bruce,  against  Burrows  for  $365  and  interest  and  costs.  No 
seizure  was  made,  and  on  August  23rd  the  plaintiff's  solicitors 
wrote  the  sheriff  saying:  “If  you  seize,  of  course  it  would  be 
under  the  provisions  of  R.S.O.,  ch.  77,  sec.  17,  and  would  be  the 
equity  of  redemption  of  the  execution  debtor  in  the  goods  which 
you  would  advertise  for  sale."  On  August  25th  the  sheriff  re- 
plied that  the  stock  had  all  been  sold  at  about  the  date  of  his 
receipt  of  the  execution;  that  he  understood  it  had  run  down, 
and  at  a forced  sale  would  not  have  brought  anything  over  the 
mortgage  and  other  preferential  claims.  Other  letters  passed, 
and  on  October  22nd  the  plaintiff's  solicitors  wrote  threatening 
to  sue  the  sheriff,  and  he  then,  on  October  25th,  seized  the  grocery 
stock  in  the  possession  of  Mrs.  Place,  who  claimed  all  the  goods, 
and  upon  the  application  of  the  sheriff  an  interpleader  order  was 
made. 

The  learned  Judge  has  found  the  sale  to  Mrs.  Place  a bond 
fide  one;  that  she  paid  the  purchase  money,  and  had  no  knowledge 
of  the  Allan  judgment  or  execution. 

The  plaintiff  relied  upon  R.S.O.  1897,  ch.  338,  sec.  11,  which 
provides  that  “No  writ  of  . . . execution  shall  bind  the  pro- 
perty of  the  goods  against  which  such  writ  of  execution  is  sued 
forth,  but  from  the  time  that  such  writ  shall  be  delivered  to  the 
sheriff,"  etc.  And  it  was  contended  that  the  execution  coming 
to  the  sheriff  before  the  sale  to  Mrs.  Place  was  completed,  it  bound 
the  goods  as  against  her. 

R.S.O.  1897,  ch.  77,  sec.  17,  makes  provision  for  the  case  of  an 
execution  coming  to  the  sheriff  against  a mortgagor  of  goods  and 
chattels,  and,  as  amended,  the  sheriff  is  empowered  “to  seize 
and  sell  any  . . . interest  or  equity  of  redemption  in  or  in 
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respect  of  any  goods  and  chattels  ...  of  the  party  against 
whom  the  writ  has  issued,  and  such  sale  shall  convey  whatever 
. . . equity  of  redemption  . . . the  last-mentioned  party 

had  or  was  entitled  to  in  or  in  respecting  the  goods  and  chattels 
at  the  time  of  the  seizure.”  Under  this  provision  (originally 
20  Viet.  ch.  3,  sec.  11),  it  is  the  equity  of  redemption  only  that 
is  seized  and  sold,  and  the  sale  does  not  vest  the  title  to  the  goods 
in  the  purchaser  from  the  sheriff,  but  only  the  interest  the  mort- 
gagor had  in  them  “at  the  time  of  the  seizure  .” 

The  enactment  now  appearing  as  R.S.O.,  ch.  338,  sec.  11,  was 
originally  29  Car.  II.  ch.  3,  sec.  16,  and  prior  to  that  time  a debtor 
could  not  alienate  his  goods  after  the  issue  of  an  execution  against 
him,  and  the  statute  was  passed  so  that  goods  alienated  before 
the  receipt  of  the  writ  by  the  sheriff,  even  if  after  it  was  issued, 
could  not  be  seized.  The  section  provides  that  the  writ  shall 
bind  “the  property  of  the  goods  against  which  such  writ  is  sued 
forth.”  Allan’s  execution  was  sued  forth  against  the  goods  of 
Burrows,  and  when  received  by  the  sheriff  Burrows  had  no  goods. 
They  had,  on  September  7th,  1905,  all  been  conveyed  to  Bow- 
man, and  he  had  the  legal  title  to  them,  subject  to  its  being  divested 
upon  payment  of  the  $810  and  interest,  so  I think  the  section 
does  not  assist  the  plaintiff.  If  sec.  11  of  ch.  338  had  applica- 
tion, and  the  execution  bound  the  goods  in  the  possession  of 
the  mortgagor  from  the  date  of  the  receipt  of  the  writ  by  the 
sheriff,  there  seems  to  have  been  no  good  reason  for  passing  the 
original  Act,  of  which  sec.  17  of  ch.  77  is  the  survivor,  as  if  it  in 
such  a case  bound  the  goods,  there  was  no  object  in  making  pro- 
vision for  the  sheriff  seizing  and  selling,  and  I think  it  is  only 
because  the  goods  were  not  bound  or  affected  that  the  latter 
statute  became  necessary.  It  will  also  be  observed  that  the 
latter  part  of  the  section,  shows  what  title  the  purchaser  gets,  viz., 
the  interest  the  mortgagor  had  “at  the  time  of  the  seizure ,”  so  if 
the  sheriff  had  attempted  to  sell  the  equity  of  redemption  of 
Burrows  in  the  goods  in  question,  the  only  effect  of  a sale  by 
him  would  have  been  to  vest  in  the  purchaser  the  interest  Burrows 
had  in  the  goods  on  October  25th,  the  date  of  seizure.  He  had 
no  manner  of  interest  in  the  goods  subsequent  to  August  23rd, 
so  I think  it  is  clear  that  in  case  of  goods  in  the  possession  of  the 
execution  debtor,  but  in  which  he  has  only  an  equity  of  redemption, 
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the  Statute  of  Charles  has  no  application,  and  the  execution  does 
not  bind  until  a seizure  has  been  made. 

This  is  sufficient  to  dispose  of  the  issue  adversely  to  the 
plaintiff. 

Another  matter,  not  raised  before  the  learned  county  court 
Judge,  was  the  right  of  the  purchaser  to  be  subrogated  to  the 
position  of  the  mortgagee  to  the  extent  of  the  purchase  money 
received  by  him.  It  is  clear  she  had  such  a right.  She  paid 
the  $537.69  to  the  bank  where  the  mortgagee  had  discounted 
the  note,  and  of  the  cash  she  paid  to  Burrows  the  mortgagee  got 
$100,  so  as  to  that  $637.69,  even  had  the  execution  had  the  effect 
contended  for  by  the  plaintiff,  she  was  entitled  to  be  subrogated 
to  the  rights  of  the  mortgagee:  Eby  v.  McTavish  (1900),  32  O.R.  187. 

I do  not  think  the  stock  would,  at  the  time  Mrs.  Place  pur- 
chased it,  have  realized  that  much  under  a sale  by  the  sheriff. 
There  is  evidence  that  it  was  not  worth  more  than  65c.  on  the 
dollar,  and  Mrs.  Place  stated  that  she  paid  more  than  it  was  worth 
because  Burrows  was  letting  the  trade  run  down,  and,  as  she 
owned  the  store  premises,  it  would  seriously  affect  its  renting 
value  as  a grocery.  So  I think,  in  any  view,  the  defendant  was 
entitled  to  judgment  in  the  issue. 

The  appeal  should  be  allowed  with  costs  and  judgment  entered 
in  the  county  court  for  the  defendant  with  costs. 

Magee,  J.,  concurred. 

G.  F.  H. 


[IN  THE  COURT  OF  APPEAL.] 

Russell  v.  The  Corporation  of  the  City  of  Toronto. 

Assessment  and  Taxes — Sale  of  Land  for  Taxes — Invalid  Assessment — Pur- 
chase of  Lands  by  City — Delegation  of  Powers  to  Official — Personal  Ser- 
vice of  Notice  on  Owner — Validating  Act,  3 Edw.  VII.  ch.  86,  sec.  8 (O.) — 
Effect  of. 

On  a sale  of  plaintiff’s  land  for  taxes  for  the  years  1892-1896,  the  fullest 
description  given  in  the  assessment  rolls,  except  that  in  some  of  the  years 
the  depth  was  given,  was  that  for  the  year  1893,  namely,  “Carlaw  avenue, 
east,  south  end,  commencing  120  feet  from  Queen,  vacant  land,  owner 
John  Russell ” (the  plaintiff),  “1242,  8 57-100  acres,”  not  stating  on  which 
side  of  Queen  street  it  was:  as  a matter  of  fact  it  was  135  feet  from  that 
street,  and  it  was  not  vacant.  Before  the  date  to  which  the  sale  had  been 
adjourned  for  want  of  bidders,  or  by  reason  of  the  bids  being  below  the 
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amount  in  arrear,  the  board  of  control  made  a report  to  the  council,  which, 
after  referring  to  the  powers  conferred  on  the  municipality  to  purchase 
lands  in  such  cases,  recommended  the  assessment  commissioner  be  autho- 
rized to  purchase  and  acquire  for  the  city  such  lands  as  might  be  deemed 
advisable.  This  was  adopted  by  the  council,  the  plaintiff,  who  was  an 
alderman,  being  present,  and  voting  in  favour  of  it.  Notice  of  such,  ad- 
journed sale  and  of  the  intention  of  the  city  to  purchase  was  duly  adver- 
tized in  the  daily  newspapers  and  in  the  Ontario  Gazette,  but  no  written 
notice  was  served  personally  on  the  plaintiff,  although  he  knew  of  the 
lands  being  taxed,  and  of  their  being  offered  for  sale,  and  had  paid  part 
of  the  taxes  for  the  three  first  years: — 

Held,  Meredith,  J.A.,  dissenting,  that  the  description  was  insufficient;  and 
that  personal  service  on  the  plaintiff  of  the  notice  of  intention  to  purchase 
was  essential. 

Per  Garrow  and  Meredith,  JJ.A.: — It  was  not  essential,  under  secs.  183- 
184  of  the  Assessment  Act,.  R.S.O.  1897,  ch.  224,  that  the  council  should 
consider  and  determine  as  to  each  specific  lot  to  be  purchased,  but  could 
delegate  such  power  to  the  assessment  commissioner  as  one  of  its  officials. 
Section  8 of  3 Edw.  VII.  ch.  86  (O.),  after,  in  general  terms,  validating  and 
confirming  all  sales,  proceeded  to  specify  a number  of  irregularities,  amongst 
others  irregularities  in  the  assessment,  but  not  specifying  an  invalid  assess- 
ment, and  as  to  the  failure  to  comply  with  the  provisions  of  secs.  183-4, 
and  concluded:  “and  notwithstanding  any  other  failure  or  omission  by 
the  city  or  any  official  of  the  city  to  comply  with  any  requirement  of  the 
said  Acts,  and  notwithstanding  anything  to  the  contrary  in  either  of  the 
said  Acts  contained,”  namely,  the  Assessment  Act  in  the  R.S.O.  and  Con- 
solidated Assessment  Act,  1892: — 

Held,  Meredith,  J.A.,  dissenting,  that  the  defects  were  not  cured  by  the 
said  Act;  that  the  ejusdem  generis  doctrine  applied,  and  that  the  Act  was 
only  applicable  to  the  specific  cases  referred  to,  and  cases  of  a like  character. 
The  sale  was,  therefore,  held  bad,  and  the  deed  to  the  city  set  aside,  and 
the  plaintiff  held  entitled  to  redeem  the  lands  on  payment  of  the  amount 
of  the  taxes  in  arrear  and  interest. 

Judgment  of  MacMahon,  J.,  at  the  trial  affirmed. 

This  was  an  appeal  by  the  defendants  and  a cross  appeal 
by  the  plaintiffs  in  an  action  tried  before  MacMahon,  J.,  at  the 
non-jury  sittings  in  Toronto,  on  the  23rd  and  24th  January,  1907. 

Hamilton  C assets,  K.C.,  and  R.  S.  C assets,  for  the  plaintiffs. 

Fullerton,  K.C.,  and  W . Johnston,  for  the  defendants. 

The  learned  Judge  reserved  his  decision,  and  subsequently  de- 
livered the  following  judgment: 

February  14.  MacMahon,  J.: — The  statement  of  claim  alleges 
(paragraph  2)  that  the  plaintiff  was  prior  to  the  year  1889  the  owner 
in  fee  of  the  lands  and  premises  situate  on  the  east  side  of  Carlaw 
avenue  in  the  city  of  Toronto,  being  part  of  lot  1 on  the  north  side  of 
Queen  street  East  in  the  city  of  Toronto,  according  to  registered  plan 
No.  96,  described  as  follows:  Commencing  at  the  north-east  angle 
of  the  said  lot,  thence  westerly  along  the  north  limit  thereof  two 
hundred  and  ninety-three  feet  more  or  less  to  the  east  limit  of  Carlaw 
avenue;  thence  southerly  along  that  limit  one  thousand  two  hundred 
and  forty-one  feet  to  a point  thereon  distant  one  hundred  and  thirty- 
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five  feet  measured  northerly  along  that  limit  from  the  north  limit  of 
Queen  street;  thence  easterly  parallel  with  Queen  street  eighty- 
eight  feet;  thence  northerly  parallel  with  Carlaw  avenue  fifteen 
feet;  thence  easterly  parallel  with  Queen  street  one  hundred  and 
thirty-five  feet;  thence  northerly  parallel  with  Carlaw  avenue  fifty- 
five  feet;  thence  easterly  parallel  with  Queen  street  seventy  feet 
more  or  less  to  the  east  limit  of  the  said  lot ; thence  northerly  along 
that  limit  to  the  place  of  beginning. 

(3).  Certain  proceedings  under  the  local  improvement  clauses  of 
the  Municipal  Act  for  the  extension  of  Carlaw  avenue  and  for  the 
construction  of  a sewer  thereon,  estimated  to  cost  $15,000  (although 
opposed  by  the  plaintiff),  were  approved  by  the  ratepayers  affected, 
and  the  said  extensions  and  improvements  were  carried  out. 

(6)  The  actual  cost  of  the  said  extension  and  sewer  was  over 
$40,000,  for  which  the  defendants  assessed  the  lands  of  the  plaintiff 
and  other  lands  alleged  to  have  been  benefitted  thereby. 

(7)  In  or  about  the  month  of  April,  1901,  the  defendants  took 
proceedings  for  the  sale  of  the  said  lands  above  described  for  non- 
payment of  the  said  local  improvement  rates  alleged  to  be  due  in 
respect  thereof  as  aforesaid,  and  assumed  to  offer  the  said  lands  and 
premises  for  sale  by  auction  on  the  10th  day  of  April,  1901. 

(8)  The  said  lands  were  not  sold,  and  the  defendants  then 
assumed  to  adjourn  the  said  auction  sale  till  the  24th  day  of  April, 
1901,  and  at  the  said  adjourned  auction  sale  assumed  to  buy  in  in  one 
block  the  said  lands  and  other  lands  not  belonging  to  the  plaintiff 
for  the  amount  of  taxes  alleged  tp  be  due  in  respect  of  the  whole  of 
the  said  lands. 

(9)  By  deed  dated  the  1st  day  pf  October,  1902,  and  registered 
in  the  registry  office  for  the  eastern  division  of  the  city  of  Toronto  on 
the  22nd  day  of  October,  1902,  the  mayor  and  treasurer  of  the  de- 
fendant corporation  assumed  to  grant  and  convey  the  plaintiff’s 
lands  and  the  other  said  lands  not  belonging  to  the  plaintiff  to  the 
defendant  corporation. 

(13)  The  plaintiff  also  submits  that  the  defendants  could  not 
purchase  in  one  block  the  plaintiff’s  lands  and  other  lands  not  be- 
longing to  the  plaintiff. 

(14)  The  plaintiff  submits  that  the  said  alleged  purchase  by  the 
defendants  is  also  invalid  and  void,  because  no  notice  in  writing  of 
the  intention  of  the  defendants  to  purchase  the  plaintiff’s  lands  at 
the  said  adjourned  sale  was  given  by  the  defendants  to  the  plaintiff. 
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(15)  The  plaintiff  also  submits  that  in  any  event  he  is  entitled 
to  redeem  the  said  lands  upon  payment  of  the  amount,  if  any,  due 
in  respect  thereof  for  taxes  and  expenses,  but  the  defendants  refuse 
to  consent  to  the  redemption  thereof,  and  refuse  to  reconvey  the 
said  lands  to  the  plaintiff. 

The  assessor’s  rolls  for  1892,  1893,  1894,  1895,  1896,  1897  and 
1898  contain  the  following  entries  for  the  respective  years: 

For  1892:  3990,  Carlaw  avenue,  vacant  land,  east  side;  owner, 
John  Russell;  frontage,  1242;  8 57/100  acres. 

1893:  3954,  Carlaw  ave.,  east  side,  south  end,  commencing  120 
feet  from  Queen,  vacant  land;  owner,  John  Russell;  frontage, 
1242;  8 57/100  acres. 

1894:  3154,  Carlaw  avenue,  east  side,  south  end,  vacant  land; 
John  Russell;  1242,  8 57/100  acres. 

1895:  3817,  Carlaw  avenue,  east  side,  south  end,  commencing  at 
Queen  street,  vacant  land;  John  Russell;  1242x300;  8 57/100 
acres. 

1896:  3736,  Carlaw  avenue,  east  side,  south  end,  vacant  land; 
John  Russell;  1242x300;  8 57/100  acres. 

1897:  3774,  Carlaw  avenue,  east  side,  south  end,  vacant  land; 
John  Russell,  Wellesley  crescent;  8 57/100  acres. 

1898:  3842,  Carlaw  avenue,  east  side,  south  end,  vacant  land; 
John  Russell,  Wellesley  crescent;  1242  x 300,  8 59/100  acres. 

In  each  of  these  assessment  rolls  the  land  is  entered  as  being 
vacant.  That  is  an  error.  The  plaintiff  has  been  during  the  past 
ten  years  in  possession,  through  his  tenants,  and  collected  from 
them  the  rents  during  that  period. 

Opposite  each  of  the  above  entries  is  stated  the  value  at  which 
the  property  was  assessed,  the  amount  due  for  city  and  school  taxes, 
the  amount  due  for  sewer  rate  and  street  extension — for  the  latter 
the  taxes  being  each  year  $648.32. 

The  plaintiff  paid  the  general  taxes  for  the  years  1892,  1893  and 
1894,  but  no  payments  were  made  for  or  on  account  of  the  taxes  for 
local  improvements.  And  from  1895  to  1898  inclusive  no  taxes 
whatever  were  paid. 

On  the  20th  December,  1900,  E.  A.  MacDonald,  then  mayor, 
issued  his  warrant  to  the  treasurer  to  proceed  and  levy  upon  the 
lands  described  in  the  “ward  lists  hereto  annexed”  the  arrears  of 
taxes,  and  to  proceed  and  sell  said  lands  for  such  arrears  as  the  law 
directs. 


C.  A. 

1907 

Russell 

v. 

The 

Corpora- 
tion of 
Toronto. 

MacMahon,  J. 


488 


ONTARIO  LAW  REPORTS. 


C.  A.  The  list  of  lands  in  ward  II.,  annexed  to  the  mayor 

1907  contained  the  following,  relating  to  the  plaintiff's  land:— 
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The  city  treasurer  on  the  21st  December  gave  notice  of  his  in- 
tention to  proceed  and  sell  said  lands  at  the  city  hall  on  Wednesday, 
the  10th  April,  1901,  and  the  following  days  until  such  sale  was 
completed,  etc. 

The  description  of  the  land  in  question  attached  to  the  notice  is 
as  follows : — 


Ward  I.,  Division  2 : 


Parcel  No. 

Description  of 
Property  to 
be  sold  for 
arrears  of 
Taxes. 

Name  of  per- 
son assessed 
as  Owner  or 
otherwise. 

Years  in 
arrears. 

Amount 

of 

Taxes  in 
arrears. 

Charges 
for  Com- 
mission. 

Charges 
for  Ad- 
vertising. 

Total. 

118 

8 57/100  acres, 
1242  x 300, 
east  side 
Carla  w Ave, 
north  of 
Queen  St. 

John  Russell 

1892 

to 

1896 

8640.62 

216.01 

.85 

$8,857.48 
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In  the  issues  of  the  Ontario  Gazette  of  January  5th,  12th,  19th 
and  26th,  1901,  was  contained  the  following  notice,  containing  a 
description  of  the  plaintiff’s  lands  advertised  for  sale  for  taxes 
on  10th  of  April,  as  follows:— 


Ward  I.,  Division  2 : 


Parcel  No. 

Description  of 
Property  to 
be  sold  for 
arrears  of 
Taxes. 

Name  of  per- 
son assessed 
as  Owner  or 
otherwise. 

Years  in 
arrears. 

Amount 

of 

Taxes  in 
arrears. 

Charges 
for  Com- 
mission. 

Charges 
f o r Ad- 
vertising. 

Total. 

8 57/100  acres, 
1242  x 300, 
east  side 
Carlaw  Ave, 
north  of 
Queen  St. 

1892 

118 

John  Russell 

to 

1898 

8640.62 

216.01 

.85 

$8,857.48 

The  plaintiffs  and  defendants  made  the  following  admissions 
(amongst  others)  in  writing: — 

“7.  The  defendants  offered  the  lands  in  question  for  sale  for 
taxes  at  sales  held  on  the  28th  day  of  January  and  the  19th  day  of 
April,  1898,  and  on  the  10th  day  of  April,  1901,  when  a sale  was  not 
effected  and  they  offered  them  for  sale  again  at  an  adjournment  of 
the  last  mentioned  sale,  held  on  the  24th  day  of  April,  1901,  and  at 
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that  adjourned  sale  assumed  to  buy  in  the  lands  themselves  for  the 
amount  of  the  taxes  alleged  to  be  due  in  respect  thereof  for  the  years 
1892  to  1898.  both  inclusive,  and  costs  and  charges. 

“8.  The  plaintiff  knew  before  each  of  the  said  sales  that  the 
lands  were  to  be  offered  for  sale  for  taxes,  and  before  the  10th  day 
of  April,  1901,  knew  that  the  said  lands  had  been  offered  for  sale  for 
taxes  at  the  previous  sales  and  that  the  said  lands  were  then  to  be 
offered  for  sale,  and  also  knew  that  no  sale  was  effected  on  that  day, 
and  that  the  lands  were  to  be  offered  again  for  sale  on  the  24th  day 
of  April,  1901,  but  made  no  inquiries  as  to  what  had  happened  at 
the  sale  held  on  the  24th  day  of  April,  1901,  and  the  plaintiff  made 
no  offer  to  redeem  the  said  lands  within  one  year  after  such  sale. 

“9.  The  plaintiff  for  the  purposes  of  this  action  admits  the  regu- 
larity of  the  proceedings  for  the  assessment  and  sale  of  the  lands  up 
to  and  including  the  giving  of  the  mayor’s  warrant  for  sale,  except 
in  respect  of  the  description  of  the  lands,  which  is,  the  plaintiff 
submits,  insufficient. 

“ 10.  Except  by  the  publication  in  the  Toronto  daily  newspapers 
and  in  the  Ontario  Gazette  of  the  advertisements  produced,  no 
notice  was  given  by  the  defendants  of  their  intention  to  sell  the  said 
lands  or  to  buy  them  in  themselves.” 

The  Assessment  Act,  R.S.O.,  1897,  ch.  224,  sec.  13,  requires  that 
every  assessor  shall  prepare  an  assessment  roll,  in  which,  after  dili- 
gent inquiry,  he  shall  set  down  according  to  the  best  information  to 
be  had,  (a)  the  names  in  full  of  all  taxable  persons  resident  in  the 
municipality,  etc.;  (c)  the  description  and  extent  or  amount  of 
property  assessable  against  each. 

From  the  north-west  angle  of  the  plaintiff’s  lot, — as  will  be  seen 
from  the  second  paragraph  of  the  statement  of  claim, — to  the 
southwest  corner  of  Queen  street,  is  1,377  feet,  and  in  none  of  the 
rolls  is  there  given  a point  of  commencement  of  the  1,242  feet 
frontage  of  the  plaintiff’s  lot  on  Carlaw  avenue,  except  in  the  roll  for 
1893,  where  it  is  said  to  be  120  feet  from  Queen  street;  whereas  the 
southern  limit  of  the  plaintiff’s  lot  is  135  feet  north  from  Queen 
street.  So  that  the  description  in  that  roll  would  include  15  feet 
of  the  frontage  of  the  adjoining  owner’s  land  on  Carlaw  avenue. 
No  depth  is  given  in  that  roll.  For  1897  the  description  is  simply, 
Carlaw  avenue,  east  side,  8 57/100  acres.  The  descriptions  for 
1895,  1896  and  1898,  giving  a frontage  of  1,242  feet  on  Carlaw 
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avenue  by  300  feet  in  depth,  with  an  acreage  of  8 57/100,  shew  no 
commencing  point  from  which  the  frontage  is  to  run,  and  the  300 
feet  given  as  the  depth  would  include  7 feet  in  width  by  1,242  feet 
in  length  of  the  land  of  the  adjoining  owner  to  the  east.  In  all  the 
descriptions  the  land  is  entered  on  the  roll  as  vacant  land. 

The  description  of  the  lot  in  the  roll  annexed  to  the  mayor’s 
warrant,  in  the  treasurer’s  notice,  and  in  the  advertisement  in  the 
Ontario  Gazette,  are  all  the  same:  “ 1,242  x 300,  8 57/100  acres,  east 
side  Carlaw  avenue.”  The  words  “north  of  Queen  street”  are 
added  after  “Carlaw  avenue”  in  the  treasurer’s  notice  and  in  the 
advertisement  in  the  Ontario  Gazette. 

That  the  mayor  and  treasurer  considered  the  description  in- 
sufficient to  convey  any  land  is  manifested  in  the  conveyance  made 
by  them  to  the  city,  in  which  the  description  follows  the  conveyance 
of  the  lot  to  the  plaintiff  as  set  out  in  the  statement  of  claim. 

The  lot  I consider  insufficiently  described,  and  the  sale,  therefore, 
invalid,  unless  validated  by  3 Edw.  VII.  ch.  86,  sec.  8 (O.). 

By  sec.  183  of  the  Assessment  Act,  if  at  the  time  appointed  for 
the  sale  of  the  lands  no  bidder  appear,  the  treasurer  may  adjourn 
the  sale  from  time  to  time. 

Section  184  (1)  provides  that  where  the  taxes  have  not  previously 
been  collected,  and  if  no  one  appears  to  pay  the  same  at  the  time 
for  the  sale,  the  treasurer  shall  sell  so  much  of  the  land  as  is  sufficient 
to  discharge  the  taxes,  etc. 

“ (2)  If  the  treasurer  fails  at  such  sale  to  sell  any  land  for  the 
full  amount  of  arrears  of  taxes  due,  he  shall  at  such  sale  adjourn 
the  same  until  a day  then  to  be  publicly  named  by  him,  not  earlier 
than  one  week,  nor  later  than  three  months  thereafter,  of  which 
adjourned  sale  he  shall  give  notice  by  public  advertisement  in  the 
local  newspaper,  or  in  one  of  the  local  papers  in  which  the  original 
sale  was  advertised,  and  on  such  day  he  shall  sell  such  lands  unless 
otherwise  directed  by  the  local  municipality  in  which  they  are  situ- 
ate, for  any  sum  he  can  realize,  and  shall  accept  such  sum  as  full 
payment  of  such  arrears  of  taxes ; but  the  owner  of  any  land  so  sold 
for  less  than  the  full  amount  chargeable  against  the  same  as  aforesaid 
shall  not  be  at  liberty  to  redeem  the  same,  except  upon  payment  to 
the  county  treasurer  of  the  full  amount  of  taxes  due,  together  with 
the  expenses  of  sale  and  the  ten  per  cent,  provided  for  in  sec.  200 
of  this  Act. 
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“ (3)  If  the  council  of  the  local  municipality,  in  which  is  situate 
any  lot  to  which  sub-sec.  2 refers,  desire  to  become  the  purchasers 
thereof  for  the  amount  of  the  arrears  of  taxes  thereon,  it  shall  be 
lawful  for  such  municipality  to  purchase  the  same  if  the  price 
offered  at  such  adjourned  sale  is  less  than  the  amount  of  such 
arrears,  and  if  the  council  of  the  local  municipality,  before  the  day 
of  such  adjourned  sale,  has  given  notice  in  writing  of  intention  so 
to  do;  and  it  shall  be  the  duty  of  the  council  of  such  local  munici- 
pality to  sell  any  lands  so  acquired  within  three  years  from  the  time 
when  they  were  acquired,”  etc. 


Sub-section  3 was  amended  by  3 Edw.  VII.  ch.  21,  sec.  11  (O.) : 
“And  also  the  taxes,  including  the  local  improvement  rates  and 
interest  thereon,  which  would  have  accrued  against  the  property 
if  it  had  remained  the  property  of  the  former  owner,  and  been  liable 
for  ordinary  taxation;  and  if  the  value  thereof  is  not  shewn  upon 
the  assessment  roll,  such  taxes  shall  be  computed  at  the  rate  fixed 
by  by-law  for  each  year  for  which  such  taxes  are  payable  upon  the 
value  placed  thereon  upon  the  assessment  roll  for  the  last  preceding 
year  in  which  it  was  assessed;  and  the  local  improvement  rates 
shall  be  computed  at  the  rate  fixed  in  the  by-law  by  which  the  same 
were  rated  or  imposed,  and  upon  the  frontage  as  shewn  upon  the  list 
of  properties  and  the  frontages  thereof  as  settled  by  the  court  of 
revision  for  such  local  improvement.” 

There  were  1,536  lots  of  land  offered  for  sale  on  the  10th  of  April 
for  most  of  which  there  were  no  bids,  as  there  were  apparently 
about  1,200  lots  withdrawn  from  sale.  Wm.  F.  Fleming,  the  city 
tax  clerk,  who  was  appointed  auctioneer’s  clerk  by  Mr.  Henderson, 
the  auctioneer,  said  that  where  bids  had  been  made  on  any  parcel 
and  it  was  withdrawn  no  record  was  kept  of  such  bids. 

The  sale  was  adjourned  by  the  treasurer  to  the  24th  of  April, 
when  all  the  remaining  lots  were  put  up  and  sold,  the  city  becoming 
purchaser  of  about  1,000  of  the  lots  through  Mr.  R.  J.  Fleming,  the 
assessment  commissioner,  who  was  on  the  9th  of  April,  1901,  author- 
ized to  purchase  on  behalf  of  the  city  on  the  recommendation  con- 
tained in  the  following  report  of  the  board  of  control,  adopted  by 
the  city  council: — 

“Adjourned  sale  of  lands  for  arrears  of  taxes. 

“The  board  have  received  a communication  from  the  city 
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treasurer  stating  that  the  Assessment  Act  empowers  municipalities 
to  purchase  lands  offered  for  arrears  of  taxes  when  the  price  offered 
at  the  adjourned  sale  is  less  than  the  amount  of  arrears  registered 
against  such  lands,  provided  the  council  of  the  municipality  has 
signified  its  intention  to  do  so  at  least  one  day  before  the  sale,  and, 
on  the  advice  of  the  treasurer,  recommend  that  such  notice  be  given 
before  the  date  of  the  adjourned  sale  on  the  24th  inst.,  and  that  an 
officer  of  the  corporation,  viz.,  the  assessment  commissioner,  be 
authorized  and  instructed  to  purchase  and  acquire  such  lands  for 
and  on  behalf  of  the  corporation,  as  may  be  deemed  advisable  in 
the  city’s  interest,  the  said  lands  so  acquired  to  be  again  offered  for 
sale  within  the  time  specified  in  the  statutes,  namely,  seven  years.” 

The  plaintiff  was  an  alderman  of  the  city  at  the  time  the  council 
adopted  that  report,  and  voted  for  its  adoption.  He  did  not  by  that 
act  waive  his  right  to  have  the  sale  set  aside  on  the  ground  of  its 
being  invalid:  Blackwell  on  Tax  Titles,  5th  ed.,  secs.  890,  891. 

According  to  sub-sec.  3 of  sec.  184,  it  is  where  the  council  of  any 
local  municipality  in  which  is  situate  a lot  to  which  sub-sec.  2 refers 
(that  is,  has  been  put  up  for  sale  and  withdrawn  because  no  offer 
of  the  full  amount  of  the  arrears  of  taxes  had  been  made),  it  shall  be 
lawful  for  the  municipality  to  become  the  purchaser  for  the  amount 
of  such  arrears.  It  is,  I consider,  clear  that  the  council  must  select 
the  lot  or  lots  which  the  municipality  desires  to  purchase  and  has 
given  notice  in  writing  of  its  intention  so  to  do,  and  that  it  could 
not  delegate  that  discretionary  power  to  the  assessment  commission- 
er authorizing  him  to  purchase  and  acquire  such  lands  as  he  might 
deem  advisable  in  the  city’s  interest : Dillon  on  Municipal 

Corporations,  4th  ed.,  sec.  96. 

The  council,  if  it  had  selected  and  designated  the  lots  of  which  it 
desired  to  become  the  purchaser,  could  have  appointed  an  agent  to 
attend  the  sale,  and  purchase  on  its  behalf. 

The  assessment  commissioner  understood  that  it  was  necessary 
that  at  least  one  offer  should  be  made  on  each  parcel  of  land  put  up 
for  sale,  which  offer  should  be  less  than  the  amount  of  the  arrears  of 
taxes  due  thereon,  before  he  (the  commissioner)  could  offer  the 
amount  due  for  the  arrears ; and  in  order  that  such  prior  bids  should 
be  made  he  brought  with  him  to  the  sale  two  clerks  from  the  assess- 
ment department,  who  were  instructed  to  bid,  and  did  bid  on  each 
lot  subsequently  purchased  for  the  city,  a sum  less  than  the  amount 
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due  for  the  arrears  of  taxes,  and  the  commissioner  then  bid  up  to 
the  amount  of  such  arrears. 

There  was  no  fraud  perpetrated  by  these  prior  bids  being  made. 
If  no  bid  had  been  made  then  the  amount  of  taxes  in  arrear  had  not 
been  offered,  and  the  city  could  have  offered  the  sum  due  for  the 
arrears  and  so  become  the  purchaser.  The  city  could  purchase 
when  no  offers  were  made,  just  as  well  as  when  offers  had  been  made 
which  fell  short  of  the  amount  of  the  arrears  for  taxes. 

Mr.  Fleming  received  no  instructions  as  to  what  he  was  to  pur- 
chase or  refrain  from  purchasing.  He  had  not  examined  any  of  the 
properties  and  was  not  aware  of  their  values,  and  he  purchased  all 
the  lots  on  which  offers  of  the  amount  of  the  taxes  in  arrear  had  not 
been  made. 

The  city  of  Toronto  applied  to  the  Legislature  and  obtained  an 
Act  validating  the  sale  for  taxes  made  in  1902,  contained  in 
sec.  8 of  3 Edw.  VII.  ch.  86  (0.),  which  provides  that: 

“All  sales  of  lands  within  the  said  city,  up  to  and  including  the 
one  held  in  the  year  1902,  and  purporting  to  be  made  for  arrears 
of  taxes  in  respect  of  the  lands  so  sold,  are  hereby  validated  and 
confirmed,  notwithstanding  any  irregularity  in  the  assessment  or 
other  proceedings  for  imposition  of  any  taxes  so  in  arrear,  or  any 
failure  to  comply  with  the  requirements  of  the  Consolidated  Assess- 
ment Act,  1892,  or  of  the  Assessment  Act  in  regard  tp  the  manner 
in  which  any  assessment  roll  or  collector’s  roll  of  the  said  city  has 
been  prepared,  or  in  regard  to  the  certifying  or  signing  of  the  same, 
or  the  making  of  any  affidavit  or  oath  required  in  connection  there- 
with, or  in  regard  to  the  time  for  the  return  of  any  collector’s  roll 
of  the  said  city,  or  in  regard  to  the  furnishing,  authenticating,  or 
depositing  of  any  list  of  lands  in  arrear  for  taxes  within  the  said  city, 
or  in  regard  to  the  mailing  of  notice  to  any  person  in  respect  to 
whose  land  any  taxes  appeared  at  any  time  to  be  in  arrear,  or  in 
regard  to  any  omission  to  levy  the  amount  of  any  such  taxes  in  arrear 
by  distress  and  sale  of  goods,  and  notwithstanding  any  other  failure 
or  omission  by  the  said  city,  or  the  council,  or  any  official  of  said  city, 
to  comply  with  any  requirements  of  the  said  Acts,  and  notwith- 
standing anything  to  the  contrary  in  either  of  the  said  Acts  con- 
tained. Provided,  however,  that  any  land  so  sold  for  taxes  which 
is  still  held  by  the  corporation  may  be  redeemed  by  the  owner 
thereof  or  any  mortgagee  thereon  within  three  months  from  the 
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passing  of  this  Act,  by  such  owner  or  mortgagee  paying  to  the  cor- 
poration the  full  amount  which  would  have  been  necessary  to  redeem 
the  same,  within  one  year  from  the  day  of  sale  as  provided  in  the 
Assessment  Act,  including  interest,  the  costs  and  charges  of  the  sale, 
and  also  all  taxes  which  have  accrued  subsequent  to  the  sale,  and 
a sum  for  any  year  or  years  in  which  the  same  may  not  have  been 
rated  for  taxes  equal  to  what  would  have  been  the  taxes  thereon  at 
the  current  rate  for  such  year  or  years  if  the  land  had  been  assessed 
to  a private  person,  and  also  interest  upon  the  several  sums  to  the 
time  of  such  redemption ; and  provided  further  that  nothing  in  this 
section  contained  shall  affect  any  rights  which  are  the  subject  of 
litigation  at  the  time  of  the  passing  of  this  Act.” 

The  Act  in  general  terms  validates  and  confirms  all  sales.  It 
then  sets  forth  and  limits  the  extent  to  which  the  validation  is  to 
be  applied,  viz.,  to  irregularities  in  the  assessment,  failure  to  comply 
in  regard  to  the  manner  in  which  any  assessment  roll  or  collector’s 
roll  has  been  prepared,  or  in  regard  to  certifying  or  signing  the  same, 
etc.  The  ejusdem  generis  doctrine  applies,  and  the  irregularities 
particularly  set  out  are  all  that  the  Act  validates.  Nothing  in  the 
Act  confirms  or  was  intended  to  confirm  a sale  where  the  land  had 
not  been  duly  assessed  and  in  respect  to  which  there  could  therefore 
be  no  taxes  in  arrear:  O'Brien  v.  Cogswell  (1890),  17  S.C.R. 
445;  Wildman  v.  Tait  (1900),  32  O.R.  274,  and  2 O.L.R.  307; 
Carter  v.  Hunter  (1907),  9 O.W.R.  58,  a decision  of  Mr.  Justice 
Magee,  arising  out  of  the  same  sale  as  that  on  which  the  action  in 
hand  is  based;  and  the  judgment  of  Mr.  Justice  Gwynne  in  O'Brien 
v.  Cogswell,  17  S.C.R. , at  pp.  454  and  461. 

Another  vital  point  is  as  to  the  want  of  notice.  There  was  no 
written  notice  served  on  plaintiff  of  the  intention  of  the  city  to 
purchase  his  land  at  the  adjourned  sale.  The  city  treasurer  pub- 
lished an  advertisement  in  two  issues  of  all  the  daily 
papers  in  Toronto,  giving  notice  of  the  intention  of  the  city  to 
purchase  such  of  the  lands  offered  at  the  adjourned  sale  as  may  be 
deemed  advisable  in  the  interest  of  the  city  if  the  sums  offered  for 
the  said  lands  are  less  than  the  arrears  due.  And  an  advertisement 
was  also  published  in  said  city  papers,  giving  notice  of  the 
adjourned  sale  of  lands  for  taxes  to  be  held  on  Wednesday,  the 
24th  of  April,  1901,  and  that  a list  of  the  lands  to  be  offered  for 
sale  could  be  seen  at  the  office  of  the  city  treasurer. 
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This  was  not  a compliance  with  the  Act,  which  requires  that  a 
4 ‘ written  notice”  should  be  given  to  the  owner  of  the  land  of  the 
intention  of  the  municipality  to  purchase.  This  is  a prerequisite 
to  the  municipality  becoming  a purchaser.  One  object  of  the  notice 
is  “to  bring  home  to  the  owner  for  the  last  time  the  knowledge  that 
his  estate  is  in  jeopardy.  . . . It  is  held  in  all  the  States,  we 

believe,  that  the  giving  of  the  notice  in  the  form  and  manner  pre- 
scribed by  the  statute  is  an  essentially  jurisdictional  fact  that  no 
circumstance  will  obviate  the  necessity  of  it.  Where  the  law  re- 
quires ‘printed’  notice  of  a tax  sale,  a sale  made  under  written 
notice  is  void”:  Blackwell  on  Tax  Titles,  5th  ed.,  sec.  398;  Regina 
v.  Justices  of  Meath,  [1897]  2 Ir.R.  221;  and  Sir  William  Meredith 
in  the  case  of  Brooke  v.  City  of  Toronto,  tried  before  him  on  the 
23rd  of  April,  1906  (not  reported),  held  that  notice  in  writing  of 
the  intention  of  the  city  to  purchase  not  having  been  given  the 
plaintiff  (the  owner),  the  city  could  not  become  a purchaser. 

For  the  reasons  stated  the  sale  cannot  stand,  and  the  plaintiff 
is  entitled  to  have  the  sale  thereof  to  the  city  of  Toronto  declared 
invalid,  and  the  deed  from  the  mayor  and  treasurer  to  the  corpora- 
tion of  the  city  of  Toronto  declared  invalid.  The  plaintiff  is  entitled 
to  redeem  on  paying  to  the  city  all  the  taxes,  including  all  the  taxes 
which  have  accrued  thereon  since  the  sale,  together  with  the  interest 
thereon. 

Had  the  plaintiff  tendered  the  amount  of  the  taxes  and  interest 
together  with  a deed  for  execution  by  the  corporation,  I would  have 
allowed  him  the  costs  of  the  action.  Each  party  to  pay  their  own 
costs. 


From  this  judgment  the  defendants  appealed  to  the  Court  of 
Appeal. 

The  respondent  cross  appealed,  claiming  that  he  should  have 
been  allowed  the  costs  of  the  action. 

On  May  6th,  1907,  the  appeal  and  cross  appeal  were  heard 
before  Moss,  C.J.O.,  Osler,  Garrow,  Maclaren,  and  Mere- 
dith, JJ.A. 

James  Fullerton,  K.C.,  and  W.  Chisholm,  for  the  appellants. 
The  lands  were  sufficiently  described.  The  respondent  knew  that 
the  description  covered  his  lands,  for  he  paid  part  of  the 
taxes  on  them  for  the  years  1892-3-4,  and  that  the  lands 
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offered  for  sale  were  the  lands  in  question.  It  was  not  C.  A. 
essential  that  each  lot  to  be  purchased  by  the  city  should  1907 
be  specially  designated.  The  direction  to  the  assessment  com-  Russell 

missioner  was  to  purchase  such  lands  as  he  might  deem  advisable  rpv‘ 
in  the  city’s  interests.  The  city  can  only  act  through  its  officials,  Corpora- 
and  the  assessment  commissioner  was  the  official  who  was  seized  Toronto. 
of  the  whole  matter.  The  respondent  also  was  a member  of  the 
corporation,  and  was  present  at  the  meeting  of  the  council  when 
the  resolution  was  passed,  and  voted  for  it  and  thereby  assented 
to  it.  The  taking  of  the  deed  by  the  city  was  a ratification  of  the 
act  of  their  official.  The  case  must  be  treated  as  if  there  had 
been  no  bid  made.  Notice  to  the  respondent  personally  was  not 
necessary.  The  advertisement  in  the  city  newspapers  and 
the  Ontario  Gazette  was  sufficient.  Further,  the  object  of 
the  notice  is  to  give  information  of  the  city’s  intention, 
and  the  respondent  had  such  information,  for  he  knew  all 
about  it.  The  validating  Act,  3 Edw.  VII.  ch.  86,  sec.  8 
(O.),  as  amended  by  6 Edw.  VII.  ch.  99,  secs.  7,  8 (O.),  validated 
the  sale  to  the  city.  The  general  words  used  in  the  Act  validated 
all  sales  “ purporting  to  be  for  taxes  in  arrear.”  The  specifying  of 
certain  cases  of  irregularity  had  not  the  effect  of  limiting  the  effect 
of  the  general  words.  They  are  given  merely  abundante  cautela, 
while  the  effect  of  the  words  following,  namely,  “and  notwith- 
standing any  other  failure  or  omission,”  etc.,  show  that  no  limita- 
tion was  to  be  placed  on  the  general  words.  The  ejusdem  generis 
doctrine  does  not  apply:  Hardcastle  on  Statutes,  3rd  ed.,  p.  191; 

Anderson  v.  Anderson , [1895]  1 Q.B.  749.  The  case  of  O'Brien  v. 

Cogswell , 17  S.C.R.  420,  relied  on  before  the  trial  Judge,  is  clearly 
distinguishable.  The  Act  in  question  there  did  not  contain  the 
word  “purporting,”  the  effect  of  which  is  that  where  there  has 
been  a sale  as  a matter  of  fact,  though  by  reason  of  some  defect 
in  the  proceedings  the  sale  is  invalid,  it  is  validated. 

Hamilton  Cassels,  K.C.,  and  R.  S.  Cassels,  for  the  respondent. 

It  is  undoubted  that  in  the  case  of  lands  sold  for  taxes  all  the 
requisites  of  the  statute  must  be  strictly  complied  with.  A proper 
description  is  one  of  the  prerequisites ; there  was  no  proper  descrip- 
tion here.  The  description  is  so  ambiguous  that  it  is  impossible 
to  locate  the  land.  The  appellants  admitted  it  was  insufficient 
by  giving  a proper  description  in  the  deed  to  them: 
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Wildman  v.  Tate,  32  O.R.  274,  affirmed  on  appeal,  2 O.L.R. 
307;  Knaggs  v.  Ledyard  (1866),  12  Gr.  320;  Booth  v. 
Girdwood  (1871),  32  U.C.R.  23;  Nelles  v.  White  (1881), 
29  Gr.  338;  Burgess  v.  Bank  of  Montreal  (1878),  3 A.R.  66.  No 
valid  purchase  of  the  land  was  made  by  the  city.  There  must  be 
an  abortive  sale  and  an  adjournment.  There  was  no  valid  ad- 
journment here,  for  the  city  had  advertised  its  intention  to 
purchase  before  the  adjournment  wTas  made,  and,  further,  there 
was  a fictitious  bid,  which  would,  in  itself,  invalidate  the  sale. 
The  council  must  decide  as  to  each  specific  lot  to  be  purchased. 
They  cannot  direct  a purchase  of  lands  en  bloc,  and  they  cannot 
delegate  their  power  to  an  official.  The  statute  expressly  requires 
them  to  make  the  decision:  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  96.  Written  notice  also  must  be  served  on  the  owner 
personally.  It  is  quite  clear  from  the  Act  that  personal  service 
was  intended.  There  was  no  personal  service;  the  published  notice 
also  is  too  indefinite:  Kennan  v.  Turner  (1903),  5 O.L.R.  560; 
Chrysler  v.  Township  of  Sarnia  (1888),  15  O.R.  180;  Regina  v. 
Reed  (1886),  11  O.R.  242;  Fleming  v.  City  of  Toronto  (1892), 
19  A.  R.  318  Am.  & Eng.  Encycl.,  2nd  ed.,  vol.  21,  p.  533; 
Blackwell  on  Tax  Titles,  5th  ed.,  sec.  398;  Regina  v.  Justices  of 
Meath,  [1897]  2 Ir.R.  21;  Love  v.  Webster  (1895),  26  O.R.  433; 
Maxwell  on  Statutes,  4th  ed.,  449.  The  validating  Act  does  not 
assist  the  appellants.  They  only  apply  to  matters  of  procedure 
prior  to  the  sale.  The  general  words  of  the  Act  are  also 
controlled  by  the  specific  grounds  of  irregularity  mentioned. 
The  concluding  words  clearly  come  within  the  doctrine  of 
ejusdem  generis ; O'Brien  v.  Cogswell,  17  S.C.R.  420;  Whelan 
v.  Ryan  (1891),  20  S.C.R.  65;  Booth  v.  Girdwood,  32 
U.C.R.  23;  Carter  v.  Hunter,  9 O.W.R.  58.  There  is  clearly 
the  right  to  redeem.  The  time  for  redemption  and  the  making 
of  the  deed  to  the  city  never  elapsed:  Ruttan  v.  Burk 
(1904),  7 O.L.R.  56;  Nelles  v.  White,  29  Gr.  338.  The  respondent 
is  in  no  way  estopped  from  attacking  the  validity  of  the  sale  by 
being  present  and  voting  at  the  council  meeting,  nor  from  his 
right  to  redeem:  Peck  v.  Town  of  Galt  (1881),  46  U.C.R.  211; 
Blackwell  on  Tax  Sales,  5th  ed.,  secs.  890-1;  Claxton  v.  Shibley 
(1885),  9 O.R.  451.  The  appellants  have  not  been  misled  nor 
have  they  in  any  way  changed  their  position  by  anything  done  by 
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the  respondent;  they  are,  however,  estopped  from  denying  the 
respondent’s  right  to  redeem,  for  their  practice  has  been  to  allow 
redemption  so  long  as  the  lands  remained  in  their  hands.  Then 
as  to  the  cross  appeal,  the  respondent  should  have  been  allowed 
his  costs  of  the  action. 

December  23.  Moss,  C.J.O.:— Action  impeaching  a purchase 
assumed  to  be  made  by  the  defendants  of  certain  lands  the  property 
of  the  plaintiff,  at  a sale  for  arrears  of  taxes  thereon  held  on  the 
24th  of  April,  1901,  and  a deed  of  conveyance  purporting  to  be 
made  in  pursuance  of  the  sale  and  purchase,  and  bearing  date  the 
1st  of  October,  1902. 

The  claim  is  that  the  lands  were  not  duly  and  properly  assessed 
so  as  to  render  them  liable  to  be  sold  for  arrears  of  taxes, 
and  that  in  any  event  the  defendants  were  not  entitled  to 
become  the  purchasers  thereof,  by  reason  whereof  the  assumed 
sale  to  and  purchase  by  them  were  invalid  and  void. 

The  defendants,  besides  asserting  that  the  sale  was  lawful  and 
regular  in  all  respects,  claimed  the  benefit  of  certain  Acts  of  the 
Legislature  which  they  contended  validated  the  sale  and  purchase 
in  all  respects. 

The  learned  trial  Judge  set  aside  the  sale  and  purchase  on  the 
grounds  (1)  that  the  lands  were  insufficiently  described  in  the 
assessment  proceedings  and  in  the  proceedings  leading  to  the  sale, 
(2)  that  the  defendants  had  not  taken  the  proceedings  necessary 
to  qualify  them  to  become  the  purchasers,  and  (3)  that  the  case  did 
not  come  within  the  validating  Acts. 

The  plaintiff  submitted  to  pay  all  the  arrears  of  taxes  which  had 
been  imposed  and  also  such  sum  as  would  have  been  imposed  if  the 
lands  had  been  in  the  ownership  of  a private  person,  from  the  date 
of  the  sale,  with  interest,  and  the  learned  Judge  directed  that  upon 
payment  by  the  plaintiff  of  the  amount  to  be  found  due  and  payable 
on  the  foot  of  an  account  to  be  taken,  the  defendants  should  convey 
the  lands  to  him.  To  this  the  plaintiff  makes  no  objection.  The 
relief  was  awarded  without  costs  to  either  party. 

The  defendants  having  appealed,  the  plaintiff  by  way  of  cross- 
appeal asks  that  he  be  allowed  his  costs  of  the  action. 

As  to  the  objection  based  on  the  ground  of  want  of  proper  descrip- 
tion, it  is  difficult  to  see  how  in  face  of  the  decisions  extending  over  a 
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long  series  of  years  the  learned  trial  Judge  could  have  come  to  any 
other  conclusion.  A more  vague  and  indefinite  description  can 
hardly  be  suggested.  It  has  no  point  of  commencement,  and  no 
landmarks  to  guide  the  searcher  along  the  metes  and  bounds  enclos- 
ing the  8 57/100  acres  of  which  the  parcel  is  said  to  be  composed. 
With  all  the  information  supplied  by  the  assessment  roll  or  the 
advertisements  of  sale  how  could  he  identify  the  parcel? 

The  fullest  description  was  that  contained  in  the  assessment  roll 
for  1893,  viz. : “Carlaw  avenue,  east  south  end,  commencing  120 
feet  from  Queen,  vacant  land;  owner,  John  Russell;  1,242;  8 57/100 
acres.”  There  is  nothing  to  shew  whether  it  was  on  the  north  or 
south  side  of  Queen  street,  and  as  a matter  of  fact  it  was  135  feet 
from  the  north  side,  and  it  was  not  vacant.  But  even  as  much  as  is 
there  stated  was  not  continued  in  subsequent  years,  and  in  1895  it  is 
described  as  commencing  at  Queen  street.  Looking  at  the  items 
of  information  purported  to  be  furnished  and  comparing  them  with 
the  actual  facts,  it  is  not  possible  to  say  that  an  assessor  properly 
doing  his  duty  could  not  easily  have  given  a more  accurate  and 
intelligible  description  of  the  parcel  of  land  in  question. 

But  assuming  that  the  description  given  was  sufficient,  or  that 
the  errors  in  it  have  been  cured  by  the  validating  legislation  so  that 
the  right  to  make  sale  cannot  be  further  questioned,  there  remains 
the  serious  objection  to  the  right  of  the  defendants  to  become  the 
purchasers  at  the  time  and  under  the  circumstances  existing  when 
they  assumed  to  become  such  purchasers. 

Their  power  and  right  to  purchase  were  governed  at  the  date  of 
the  purchase  by  sec.  184  of  the  Assessment  Act,  R.S.O.  1897,  ch. 
224.  Sub-section  1 directs  the  treasurer  of  the  municipality  to  sell 
so  much  of  the  land  as  is  sufficient  to  discharge  the  taxes  and  all 
lawful  charges. 

Sub-section  2 provides  that  if  the  treasurer  fails  at  such  sale  to 
sell  any  land  for  the  full  amount  of  the  arrears  of  taxes  due,  he  is  at 
such  sale  to  adjourn  it  until  a day  then  to  be  publicly  named  by 
him,  etc.;  of  which  adjourned  sale  he  is  to  give  notice  by  public 
advertisement  as  directed,  and  on  the  day  named  for  the  adjourned 
sale  he  is  to  sell  such  lands,  “ unless  otherwise  directed  by  the  local 
municipality  in  which  they  are  situate,”  for  any  sum  he  can  realize, 
and  shall  accept  such  sum  as  full  payment  of  the  taxes,  provided  that 
if  the  owner  comes  to  redeem  he  must  pay  the  full  amount  of  taxes 
due. 
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Sub-section  3 enacts  that  if  the  council  of  the  municipality  in 
which  is  situate  any  lot  to  which  sub-sec.  2 refers  desire  to  become 
the  purchasers  thereof  for  the  amount  of  the  arrears  of  taxes  thereon, 
it  shall  be  lawful  for  such  municipality  to  purchase  the  same  if  the 
price  offered  at  such  adjourned  sale  is  less  than  the  amount  of  such 
arrears,  and  if  the  council  of  the  local  municipality  before  the  day  of 
such  adjourned  sale  has  given  notice  in  writing  of  intention  so  to  do. 

It  is  obvious  that  the  right  to  purchase  “any  lot”  instead  of 
permitting  it  to  be  sold  for  any  sum  the  treasurer  can  realize  can 
only  be  exercised  provided  certain  things  are  done  and  happen,  and 
among  these  is  the  pre-requisite  that  the  council  before  the  day  of 
the  adjourned  sale  has,  given  notice  in  writing  of  intention  to  pur- 
chase the  lot. 

The  question  is,  to  whom  and  in  what  manner  is  the  notice  to  be 
given?  Prima  facie  it  would  seem  that  the  notice  should  be  given 
to  the  owner  of  the  lot.  He  is  the  person  to  be  most  materially 
affected  by,  and  therefore  the  person  most  chiefly  interested  in,  the 
proceeding.  Others  may  be  interested  in  knowing  that  the  muni- 
cipality may  become  the  purchasers  in  the  event  of  the  price  offered 
by  outside  parties  not  reaching  the  amount  of  the  arrears,  but  their 
interest  is  less  important  than  that  of  the  owner  whose  property  is 
about  to  be  dealt  with.  That  the  intention  was  that  the  owner  was 
the  person  to  be  specially  notified  appears  from  the  express  direction 
that  the  notice  is  to  be  in  writing  as  contra-distinguished  from  the 
method  of  notifying  the  public  of  any  proceeding  with  reference  to 
an  intended  sale.  That  seems  in  every  instance  to  be  directed  to  be 
given  by  public  advertisement,  and  there  must  have  been  some  rea- 
son for  directing  a different  method  in  this  instance. 

If  the  intention  had  been  that  the  notice  should  be  by  public 
advertisement,  it  would  have  been  very  easy  to  have  so  expressed 
it  as  had  been  done  in  other  parts  of  the  same  section,  instead  of 
adopting  an  expression  which  as  applied  to  an  advertisement  in  a 
public  newspaper  is  more  than  ambiguous. 

On  the  other  hand,  the  signification  ordinarily  attached  to  not  ice  in 
writing  is  that  it  is  a notice  served  personally  on  or  sent  by  post  to  the 
party  for  whom  it  is  intended.  That  these  means  of  giving  notice 
in  writing  were  present  to  the  mind  of  the  Legislature  is  shewn  by 
reference  to  sec.  134  of  R.S.O.  1897,  ch.  224  (now  sec.  99  of  the 
Assessment  Act,  4 Edw.  VII.  ch.  23),  and  other  sections.  And  the 
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fair  inference  from  the  language  of  the  whole  sec.  184  is  that  the 
Legislature  intended  that  the  notice  in  writing  was  one  to  be  given 
to  the  owner  of  the  “ lot  ” which  the  municipality  desired  to  purchase. 

And  notice  of  that  kind  is  not  effected  by  an  advertisement  in 
a newspaper:  see  Re  McRae  and  Village  of  Brussels  (1904),  8 
O.L.R.  156,  which  was  affirmed  by  the  Supreme  Court  (not  re- 
ported) . 

It  was  pointed  out  by  counsel  for  the  defendants  that  by 
3 Edw.  VII.  ch.  21*,  sec.  11  (0),  sub-sec.  (3)  of  sec.  184  was 
amended  by  substituting  notice  by  public  advertisement  for 
notice  in  writing,  but  if  the  amendment  is  to  be  regarded  at 
all  it  obviously  must  be  treated  as  something  more  than  a 
slight  change  of  language,  as  indicative  of  a deliberate  change 
of  intention  on  the  part  of  the  Legislature  rather  than  a mere  desire 
“to  improve  the  graces  of  the  style,”  as  Lord  Blackburn  expressed 
it  in  Hadley  v.  Perks  (1866),  L.R.  1 Q.B.  444,  at  p.  457. 

As  it  is  not  pretended  that  notice  in  writing  was  given  to  the 
plaintiff  personally  it  follows  that  the  defendants  never  became 
qualified  or  entitled  to  become  the  purchasers  of  the  land,  and  there 
was  no  valid  sale  to  them.  None  of  the  validating  Acts  was  de- 
signed to  reach  such  a case,  and  they  do  not  touch  it.  Sec.  8 of 
the  Act,  3 Edw.  VII.  ch.  86  (O),  which  was  apparently  designed 
to  cure  all  defects  in  the  sales,  does  not  in  terms  or  by  any 
fair  implication  extend  to  the  case  of  the  defendants  as 
purchasers.  All  the  errors  and  defects  pointed  at  refer  to  matters 
done  prior  to  the  sale.  The  one  which  refers  to  the  mailing  of 
notices  to  persons  in  respect  of  whose  lands  taxes  appear  to 
be  in  arrear  seems  to  be  the  closest  to  this  case,  but  it  plainly  means 
the  case  of  notice  under  sec.  134  et  seq.  The  general  words  do  not 
cover  the  case,  for  here  the  neglect  was  not  that  of  any  official,  but 
of  the  council  itself  in  failing  to  direct  notice  in  writing  to  be  given. 
In  fact,  the  council’s  action  was  confined  to  adopting  the  report  of 
the  board  of  control,  which  merely  recommended  that  notice  be 
given  before  the  date  of  the  adjourned  sale,  but  it  does  not  appear 
that  the  council  passed  any  resolution  directing  that  the  notice  be 
given  to  the  plaintiff  or  any  other  owner  of  lots  that  were  to  be  put 
up  for  sale. 

On  these  grounds,  which  appear  to  me  to  be  sufficient,  and 
without  expressing  any  opinion  on  the  other  grounds  upon  which 
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the  learned  trial  Judge  proceeded,  I think  the  judgment  should  be 
affirmed. 

As  to  the  cross-appeal,  the  learned  trial  Judge  in  the  exercise 
of  his  discretion  refused  the  plaintiff  his  costs  of  the  action.  He 
had  before  him  ample  grounds  for  the  course  he  took,  and  no  good 
reason  appears  for  interfering  with  the  conclusion  he  reached  in 
that  respect. 

Appeal  and  cross-appeal  dismissed,  each  with  costs. 
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Garrow,  J.A.: — This  is  an  appeal  by  the  defendants  from  the 
judgment,  at  the  trial,  of  MacMahon,  J. 

The  action  was  brought  to  set  aside  a sale  and  conveyance  for 
taxes  as  void  for  irregularities  in  the  assessment  and  sale,  and  in  the 
alternative  to  be  allowed  to  redeem. 

The  learned  Judge  found  in  favour  of  the  plaintiff  upon  certain 
of  the  objections,  and  gave  judgment  allowing  redemption. 

The  objections  upon  which  the  judgment  apparently  proceeds 
are: — 

(1)  An  insufficient  description  of  the  lands  in  the  assessment 
roll. 

(2)  The  council  could  not  delegate  to  the  assessment  commission- 
er the  selection  of  the  lots  about  to  be  sold  for  taxes,  intended  to 
be  bought  in  in  the  name  of  the  city. 

(3)  No  written  notice  was  given  by  the  defendants  to  the  plain- 
tiff of  an  intention  to  purchase  at  the  tax  sale,  as  required  by  sub- 
sec. 3 of  sec.  184  of  the  Assessment  Act. 

The  Assessment  Act,  R.S.O.  1897,  ch.  224,  sec.  13,  directs  the 
assessor  in  preparing  the  assessment  roll  to  make  diligent  inquiry 
and  to  set  down  according  to  the  best  information  to  be  had  the 
names  of  all  taxable  persons  resident  in  the  municipality,  and  the 
description  and  extent  or  amount  of  property  assessable  against 
each.  And  in  columns  8 and  9 the  number  of  concession,  name  of 
street,  or  other  designation  of  the  local  division  in  which  the  real 
property  lies,  and  the  number  of  house,  lot,  etc.,  in  such  division. 

These  salutary  and  indeed  vital  provisions  seem  to  have  been 
utterly  disregarded  in  the  assessment  in  question.  In  the  year 
1892,  the  first  of  the  years  in  which  the  arrears  for  which  the  lands 
were  sold  finally  accrued,  the  description  is  “Carlaw  avenue,  vacant 
land,  east  side;  owner,  John  Russell;  frontage,  1,242;  8 57/100 


504 


ONTARIO  LAW  REPORTS. 


[VOL. 


C.  A. 
1907 

Russell 

v. 

The 

Corpora- 
tion of 
Toronto. 

Garrow,  J.A. 


acres.”  In  1893  the  words  “ south  end  ” and  “ 120  feet  from  Queen  ” 
were  added.  The  latter  words  were  dropped  in  1894;  and  in  1895 
the  point  of  commencement  is  given  as  at  Queen  street,  while  in  the 
years  1896,  1897  and  1898,  all  reference  to  Queen  street  was  omitted, 
and  throughout  no  number  of  lot  was  mentioned.  The  frontage 
appears  in  the  assessment  of  each  year  as  1,242,  but  whether  inches, 
feet  or  yards  is  not  mentioned.  The  depth  is  mentioned  as  300 
(probably  feet)  in  the  assessment  for  the  years  1895,  1896  and  1898. 
The  lands  put  up  for  sale  were  described  as  “8  57/100  acres  1,242  x 
300,  east  side  Carlaw  avenue,  north  of  Queen  street.”  The  lands 
conveyed  as  the  result  of  the  tax  sale  are  described  in  the  tax  deed 
as  part  of  lot  No.  1 on  the  north  side  of  Queen  street  according  to 
plan  96,  and  then  follows  a description  by  metes  and  bounds  which 
shews  that  the  nearest  point  to  which  the  parcel  conveyed  comes 
towards  Queen  street  is  135  feet  away,  and  that  the  frontage  of 
1,242  feet  is  reduced  at  the  rear  by  two  jogs  in  the  southerly  line 
by  70  feet,  and  the  depth  is  only  293  feet  and  not  300  feet  as 
stated  in  some  of  the  assessments. 

The  assessment  roll  is  in  the  nature  of  a judgment  or  adjudication 
against  the  land  as  well  as  against  the  taxable  persons,  and  to  be 
legally  effective  must  upon  its  face  identify  the  lands  by  a descrip- 
tion reasonably  sufficient  for  that  purpose,  otherwise  the  tax  is  not 
legally  imposed.  No  such  description  appears  in  the  rolls  in  ques- 
tion, and  I entirely  agree  with  the  learned  Judge’s  conclusion  that 
in  this  respect  they  are  fatally  defective.  And  it  follows  that  unless 
such  defect  has  been  cured  by  the  validating  Acts  relied  on  by  the 
defendants,  the  subsequent  proceedings  resulting  in  the  sale  cannot 
stand.  It  is,  I think,  immaterial  that  the  plaintiff  paid  a part  of 
the  taxes  for  the  years  1892,  1893  and  1894.  The  lands  were  sold 
for  the  balance  of  the  arrears  in  these  years  and  also  for  the  arrears 
which  subsequently  accrued.  And  there  could  under  the  circum- 
stances be  nothing  in  the  nature  of  an  estoppel. 

I also  agree  with  the  learned  Judge’s  conclusion  upon  the  third 
objection,  namely,  the  absence  of  the  notice  in  writing  required  by 
sub-sec.  3,  sec.  184. 

Non-compliance  with  that  provision  would  place  the  defendants 
as  purchasers  in  the  position  condemned  in  such  cases  as  Beckett  v. 
Johnston  (1882),  32  C.P.  301;  and  Greenstreet  v.  Town  of  Paris 
(1874),  21  Gr.  229,  no  matter  how  regular  the  proceedings  had 
otherwise  been. 
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What  was  required  by  the  statute,  as  it  stood  at  the  time  of  the 
sale,  was  that  the  municipality  should  have  given  “ notice  in  writ- 
ing.” It  is  not  expressed  that  such  notice  is  to  be  served  upon  the 
owner  or  taxable  person,  but  that  must,  I think,  be  necessarily 
inferred.  Something  must  be  done  with  the  notice  when  written. 
It  could  not  be  pigeon-holed  or  stuck  up  on  the  back  door  of  the 
city  hall.  Its  plain  object  is  to  inform  the  person  interested  that 
something  unusual  is  about  to  take  place,  and  it  would  be  farcical 
to  hold  that  the  notice  is  given  unless  in  addition  to  being  written 
it  is  also  delivered  to  the  person  to  be  affected.  The  statute  made 
no  provision  for  substitutional  service,  nor  did  it  substitute  know- 
ledge otherwise  obtained  for  the  written  notice.  The  notice  pub- 
lished in  the  newspapers  was  therefore  in  no  way  a compliance  with 
the  statute  as  contended,  otherwise  the  amendment  made  by  the 
subsequent  statute  4 Edw.  VII.  ch.  23,  sec.  148,  sub-sec.  3 (0.),  per- 
mitting the  notice  to  be  given  in  that  way,  was  unnecessary.  And 
this  the  defendants  must  have  at  least  suspected,  for  in  the  tax  deed 
It  is  recited,  contrary  to  the  fact,  that  a written  notice  had  been 
given,  not,  as  was  the  fact,  that  a notice  had  been  published  in  a 
newspaper. 

I am,  however,  with  deference,  unable  to  agree  with  the  second 
objection.  It  seems  to  me  that  the  learned  Judge  has  overlooked 
the  fact  that  municipal  councils  have  to  do  with  two  very  distinct 
subject  matters,  one  legislative,  the  other  administrative.  Their 
powers  with  respect  to  the  former  cannot  be  delegated,  but  not  so 
with  the  latter,  in  which  they  may  usually  follow  ordinary  business 
methods  in  the  absence  of  express  statutory  provisions,  which  of 
course  when  made  must  be  observed.  The  collection  of  taxes  is 
largely  an  administrative  matter,  and  the  sale  for  taxes  and  the 
buying  in  and  selling  again  are  all  merely  steps  towards  such  collec- 
tion. And  I can  see  no  objection  to  the  council  appointing  an 
agent  to  attend  the  sale,  giving  him  general  instructions  to  buy  in 
only  such  lots  as  he  in  his  discretion  may  consider  advisable.  Cir- 
cumstances might  well  arise  at  the  sale  itself  requiring  the  immediate 
-exercise  of  such  a discretion — such,  for  instance,  as  a bid  so  near 
the  amount  of  the  arrears  as  to  make  it  prudent  to  accept,  rather 
than  incur  the  trouble,  risk  and  expense  of  the  council  buying  in  and 
re-selling.  In  this  case  the  arrears  are  said  to  be  $8,857.48.  Surely 
It  would  have  been  a prudent  thing  to  accept  a bid  if  one  had  been 
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made  of  say  $8,857  rather  than  buy  in,  in  the  hope  of  realizing  in 
the  end  the  odd  cents  by  re-selling. 

But  whether  I am  right  or  wrong  in  this  view  is  really  of  little 
consequence  in  the  result,  because  either  of  the  other  objections  is 
sufficient  to  upset  the  sale  unless  cured  by  the  validating  Acts, 
which  after  all  is  the  real  question  in  the  case. 

The  statutes  relied  on  are  3 Edw.  VII.  ch.  86,  sec.  8 (0.), 
amended  by  6 Edw.  VII.  ch.  90  (O.).  And  secs.  208  and  209  of  the 
Assessment  Act  were  also  referred  to;  but  the  main  reliance  was 
placed  upon  the  first  mentioned  Acts. 

3 Edw.  VII.  ch.  86,  sec.  8 (O.),  as  amended  by  6 Edw.  VII. 
ch.  90  (O.),  reads  as  follows: — 

“8.  All  sales  of  lands  within  the  said  city,  up  to  and  including 
the  one  held  in  the  year  1902,  and  purporting  to^be  made  for  arrears 
of  taxes  in  respect  of  the  lands  so  sold,  are  hereby  validated  and 
confirmed,  notwithstanding  any  irregularity  in  the  assessment  or 
other  proceedings  for  imposition  of  any  taxes  sold  in  arrear,  or  any 
failure  to  comply  with  the  requirements  of  the  Consolidated  Assess- 
ment Act,  1892,  or  of  the  Assessment  Act  in  regard  to  the  manner 
in  which  any  assessment  roll  or  collector’s  roll  of  the  same  city  has 
been  prepared,  or  in  regard  to  the  certifying  or  signing  of  the  same, 
or  the  making  of  any  affidavit  or  oath  required  in  connection  there- 
with, or  in  regard  to  the  time  for  the  return  of  any  collector’s  roll 
of  the  said  city,  or  in  regard  to  the  furnishing,  authenticating,  or 
disposing  of  any  list  of  lands  in  arrear  for  taxes  within  the  said  city, 
or  in  regard  to  the  mailing  of  notice  to  any  person  in  respect  to  whose 
land  any  taxes  appeared  at  any  time  to  he  in  arrear , or  in  regard  to  any 
omission  to  levy  the  amount  of  any  taxes  in  arrear  by  distress  and 
sale  of  goods,  and  notwithstanding  any  other  failure  or  omission  by 
the  said  city  or  the  council  or  any  official  of  said  city  to  comply  with 
any  requirements  of  the  said  Acts,  and  notwithstanding  anything 
to  the  contrary  in  either  of  the  said  Acts  contained.” 

The  rule  of  construction  applied  to  similar  statutes  is  very  prop- 
erly strict.  And  they  have  usually  been  held,  in  the  absence  of 
explicit  language,  to  validate  merely  the  proceedings  to  enforce^ 
payment  of  a tax  validly  imposed.  See  McKay  v.  Chrysler , 3 S.C.R. 
436;  Whellan  v.  Ryan , 20  S.C.R.  65;  O’Brien  v.  Cogswell , 17  S C.R- 
429,  430. 

Of  course,  as  said  by  Strong,  J.,  in  O’Brien  v.  Cogswell , at  p.  431- 
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“If  the  Legislature  has  in  unequivocal  words  said  that  a man’s 
property  may  be  sold  for  taxes  and  his  title  divested,  although  the 
tax  for  which  it  was  sold  was  illegally  imposed,  and  although  the 
owner  never  had  any  notice  of  its  imposition,  the  Courts  are  ordered 
to  give  effect  to  what  the  lawgiver  has  so  enacted,  and  the  gross 
hardship  and  flagrant  injustice  of  such  a law  is  no  answer  to  an  action 
invoking  its  judicial  enforcement  and  application.”  But  the 
language  as  he  points  out  must  be  unequivocal,  must  in  fact  admit 
of  no  other  reasonable  construction.  That  cannot,  I think,  be  said 
of  the  statutory  provision  in  question.  What  are  confirmed  are  all 
sales,  and  not  merely  sales  at  which  the  defendants  became  the 
purchasers,  purporting  to  be  made  for  arrears  of  taxes,  notwith- 
standing any  irregularity  in  the  assessment  or  other  proceedings 
for  imposition  of  the  tax,  or  any  failure  to  comply  with  the  statutes 
in  the  several  matters  enumerated,  followed  by  a general  provision 
as  to  any  other  failure  or  omission  to  comply  with  the  statutory 
requirements,  to  which  latter  provision  of  course  the  rule  ejusdem 
generis  would  apply.  There  is  nothing  said  expressly  covering  a 
failure  to  adequately  describe  the  lands  in  the  assessment  roll,  or  a 
failure  to  give  the  necessary  notice  in  writing  under  sub-sec.  3 of 
sec.  184.  These  are  both  in  the  nature  of  conditions  precedent. 
In  the  absence  of  the  first  there  is  no  assessment  at  all,  and  in  the 
absence  of  the  second  no  right  to  buy.  Neither  can  be  properly 
described  as  a mere  irregularity.  The  language  in  question  is  no 
stronger,  and  by  reason  of- its  long  specification  of  the  particular 
irregularities  intended  to  be  cured,  I doubt  if  it  is  as  strong  as  the 
general  provisions  contained  in  secs.  208  and  209  of  the  Assessment 
Act,  under  which  it  has  always  been  held  that  the  tax  or  some  part  of  it 
must  have  been  in  arrear  and  must  have  been  validly  imposed  under 
a sufficient  description  of  the  land.  See  also  sub-sec.  1 of  sec.  212. 
And  in  my  opinion  it  is  not  as  strong  as  that  of  the  statute  of  Mani- 
toba in  question  in  Whellan  v.  Ryan,  where  these  words,  “All  assess- 
ments made  and  rates  heretofore  struck  . . . are  hereby  con- 

firmed and  declared  valid  and  binding  upon  all  persons  and  cor- 
porations affected  thereby,”  were  confirmed  by  the  Court,  Patterson, 
J.,  dissenting,  to  curing  defective  proceedings  in  the  nature  of  irregu- 
larities, and  did  not  cure  a previously  void  assessment  under  which 
the  lands  had  ultimately  been  sold. 

The  present  case  seems  to  clearly  fall  within  the  principle  of 
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construction  adopted  in  these  cases  which  are  binding  on  us,  with 
the  result  that  in  my  opinion  the  appeal  fails  and  should  be  dismissed 
with  costs. 

The  relief  granted  was  redemption.  The  plaintiff  must  as  its 
price  pay  up  all  arrears  with  interest  and  the  expenses  of  the  sale. 
And  thus  in  the  end  the  real  purpose  of  the  statute,  namely,  the 
collection  of  the  tax,  will  have  been  accomplished  without  any  real 
injustice  to  the  defendants,  who  I think  might  very  well  under  the 
circumstances  have  consented  to  such  a result  without  litigation. 


Meredith,  J.A.: — The  first  and  main  question  argued  here  was, 
whether  the  enactments  relied  upon  by  the  defendants — 3 Edw.  VII. 
ch.  86,  sec.  8 (O.),  and  6 Edw\  VII.  ch.  90,  sec.  8 (O.) — afford  a suffi- 
cient defence  of  the  defendants’  title  to  the  lands  in  question  against 
the  attack  which  the  plaintiff  in  this  action  made  upon  it ; for  if  so  all 
other  questions  involved  in  the  action  fall  to  the  ground,  except  those 
involved  in  the  plaintiff’s  alternative  claim  of  a right  to  redeem 
the  lands. 

Nothing  is  gained  by  the  use  of  such  expressions  as  that  a tax 
title  is  prima  facie  bad,  and  that  the  Courts  should  be  astute  to 
prevent  a confiscation  of  property  under  a sale  for  taxes.  The 
enactments  in  question  must  be  construed  just  as  any  other  enact- 
ment, and  effect  must  be  given  to  their  meaning  just  as  much  whether 
it  does  not,  as  whether  it  does,  meet  with  the  approval  of  any  par- 
ticular Judge  or  Court.  By  the  plainest  mandate  of  the  Legislature, 
these  enactments,  as  well  as  others  generally,  are  to  be  deemed  reme- 
dial and  to  be  given  such  liberal  construction  as  will  best  ensure  the 
attainment  of  their  object.  If  an  enactment  be  capable  of  two 
different  meanings,  one  of  which  would  lead  to  results  which  the 
Legislature  could  not  well  have  intended,  that  construction  may,  of 
course,  be  rejected;  but  there  is  no  excuse  for  any  attempt  to  wriggle 
through  an  enactment  because  it  may  offend  one’s  ideas  of  what  is 
reasonable.  The  duty  of  the  Court  is  not  to  make,  or  to  thwart,  the 
statute-law,  but  merely  to  truly  interpret,  and  to  enforce,  it. 

These  enactments  were  rendered  necessary,  in  a measure  at  all 
events,  by  the  result  of  the  great  speculations  in  lands  in  and  about 
Toronto,  and  the  wild  increase  of  prices  of  such  lands,  during  that 
period  of  inflation,  some  years  ago,  which  would  formerly  have  been 
referred  to  as  a bubble,  but  in  these  later  days  is  known  by  the  less 
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appropriate  term  “the  boom,”  and  by  the  great  depression  in  prices 
which  naturally  followed  it,  and  which  continued  for  a number  of 
years,  in  which  great  areas  of  such  lands  became  worse  than  value- 
less, for  very  many  of  them  could  not  be  given  away  on  the  terms 
of  the  payment  of  taxes.  Sales  for  taxes  were  so  many,  and  such 
a great  number  of  parcels  of  such  lands  could  not  be  sold  for  want  of 
bidders,  and  so  much  uncertainty  as  to  ownership,  description  and 
other  facts,  existed,  that  special  legislation  became  necessary,  and 
was  obtained  in  the  form  of  the  enactments  upon  which  the  defend- 
ants rely  in  this  action.  Under  the  best  of  circumstances  errors 
will  occur,  and  in  the  general  enactment — the  Assessment  Act — 
wide  provisions  of  a general  character  are  made  to  counteract  them, 
and  to  make  more  certain  tax  titles.  Under  the  circumstances  I 
have  mentioned  errors  could  but  be  more  numerous,  and  the  very 
wide  provisions  of  the  enactments  in  question  were  specially  ob- 
tained to  meet  them,  and  to  quiet  the  title  to  such  lands  acquired 
at  tax  sales,  so  that  the  property  of  the  municipality  might  not  be 
retarded  by  doubts  as  to  title,  which  might  prevent  substantially 
much,  if  not  all,  lasting  improvement  of  the  lands. 

That  the  enactments  were  intended  to  cover  such  a case  as  this 
I can  have  no  manner  of  doubt,  for  in  truth  the  objections  to  this 
tax  title,  upon  which  the  plaintiff  relies,  are  entirely  unmerit orious 
and  technical,  so  far  as  he  is  concerned.  The  lands  in  question 
ought  to  have  been  taxed,  and  ought  to  have  been  sold  for  taxes. 
There  has  been  nothing  like  a hardship  imposed  upon  the  plaintiff;  if 
the  plaintiff  succeed,  a hardship,  on  the  contrary , will  be  imposed  upon 
the  municipality,  and  its  ratepayers  at  large;  the  plaintiff  would, 
through  some  mere  errors  in  form,  which  in  no  sense  misled  him,  or 
caused  him  any  sort  of  prejudice,  escape  taxation  in  respect  of  these 
lands,  and  the  usual  consequences  of  non-payment  of  taxes,  whilst 
other  ratepayers  were  obliged  to  pay,  or  suffer  the  consequences  of 
non-payment  of,  the  like  taxes  upon  their  lands.  The  plaintiff  not 
only  knew  of  all  the  things  that  he  complains  of,  but  acquiesced  in 
them.  He  knew  when  and  how  his  lands  were  taxed,  and  acquiesced 
in  that  taxation;  he  knew  how  and  when  they  were  offered  for  sale 
and  sold  for  non-payment  of  taxes,  and  acquiesced  in  all  that.  He 
was  unable  to  pay  the  taxes;  the  lands  could  not  be  sold  for  the 
amount  of  them.  The  case  was  a hopeless  one ; so  he  did  that  which 
many  another  luckless  speculator  of  the  same  kind  was  obliged,  or 
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chose,  to  do,  abandoned  the  worthless  property;  but,  now,  after  a 
number  of  years  of  leanness,  and  even  famine,  in  the  prices  of  such 
lands  has  past,  and  fat  years  are  returning,  he  endeavours  to  recall 
his  past  course  of  conduct,  and  his  abandonment  of  the  property  to 
its  fate,  and  seeks  to  re-acquire  it  because  of  some  alleged  slips  in  the 
conduct  of  the  proceedings  under  which  it  was  taxed  and  sold.  I 
am,  of  course,  now  leaving  out  of  consideration  the  other  branch  of 
the  case — the  claim  of  a right  to  redeem,  which  rests  upon  entirely 
different  circumstances,  and  which  is  largely  a stultification  of  the 
plaintiff  in  respect  of  his  claims  upon  this  branch  of  the  case. 

These  enactments  are  peculiarly  worded,  and,  if  they  fail  to 
cover  such  cases  as  this,  it  is  because  of  the  use  of  too  many  words 
employed  for  the  very  purpose  of  making  them  as  far-reaching  as 
possible.  It  is  not  necessary  to  say,  and  I am  not  prepared  to  say, 
whether  or  not  the  general  words  of  confirmation  used  in  them  are, 
or  are  not,  controlled  by  the  particular  words  specifying  certain 
errors,  for  if  the  enactments  be  restricted  to  the  cure  of  such  errors 
and  others  of  a like  character,  yet  they,  clearly  I think,  include  all 
those  upon  which  the  plaintiff  rests  his  claim  for  relief;  and  the  con- 
firmatory clauses  of  the  general  enactment — the  Assessment  Act — 
seem  to  me  to  effect  a like  cure. 

In  the  first  place  any  irregularity  in  the  assessment,  “or  other 
proceedings  for  imposition  of  any  taxes  so  in  arrear,”  is  expressly 
cured;  and  the  first  ground,  and  one  of  the  main  grounds  upon  which 
this  action  is  based,  is  that  in  the  assessment  of  the  lands  in  question 
they  were  not  sufficiently  described,  which,  if  it  were  a fact,  would 
surely  be  an  irregularity  in  the  assessment,  or  at  least  something  of 
the  same  character  as  the  errors  specifically  mentioned  in  the  enact- 
ment. But  I am  far  from  thinking  that  the  assessment  was  invalid 
as  against  the  plaintiff.  It  must  always  be  borne  in  mind  that  we 
are  dealing  with  the  lands  such  as  were  subjects  of  the  wild  specula- 
tion in  the  period  known  as  “the  boom,”  when  ownership  and 
division  and  sub-division  were  of  frequent  occurrence  and  almost 
kaleidoscopic  character;  and  that  the  lands  in  question  were  irregular 
in  shape  and  had  no  definite  name  or  description.  They  were 
correctly  described  as  1,242  feet,  fronting  on  Carlaw  avenue,  con- 
taining 8 57/100  of  an  acre,  and  also  correctly  described  as  north 
of  Queen  street,  when  so  described,  for  they  began  immediately 
in  rear  of  the  land  fronting  and  assessed  on  Queen  street.  The 
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prime  object  of  the  description  is  that  the  owner  may  know  the 
amount  of  his  assessment,  so  that  he  may  appeal  against  it  if  he 
desires  to  do  so.  If  the  plaintiff  had  given  any  particular  name  to 
this  otherwise  nondescript,  irregular,  piece  of  speculative  property, 
it  would  surely  have  been  enough  if  described  by  such  name.  For 
years  he  accepted  and  acquiesced  in  the  description  which  the 
assessors  placed  upon  the  lands;  how  can  he  be  heard  now  to  com- 
plain of  its  insufficiency?  All  that  the  Assessment  Act  required 
was  that  the  assessor  should  set  down,  according  to  the  best  informa- 
tion to  be  had,  the  name  of  the  plaintiff  and  the  description  and 
extent  or  amount  of  property  assessed  against  him,  the  Act  expressly 
providing  that,  as  in  this  case,  where  land  is  not  sub-divided  into 
lots  it  shall  be  designated  by  its  boundaries,  or  other  intelligible 
description.  Among  the  many  and  varied  particulars  which  are 
to  be  set  out  in  the  assessment  roll  is  the  name  of  the  street  in  which 
the  land  lies;  this  was  always  done;  and  also  the  number  of  the 
house,  lot,  etc.;  this  was  not  done,  and  could  not  be  done,  for  there 
was  none;  the  case  came  under  the  earlier  provision  of  land  not  sub- 
divided into  lots.  The  description  given  answered  fully  all  the 
purposes  for  which  it  was  required  to  be  given.  There  is  no  sugges- 
tion, there  can  be  none,  of  any  loss  or  prejudice  to  any  one  in  any 
way  by  reason  of  any  deficiency  in  the  description.  And  it  is  always 
to  be  bornqqn  mind  that  the  Assessment  Act  has  to  be  worked  out 
largely  by  persons  of  ordinary  intelligence  and  no  great  learning  or 
skill,  not  by  conveyancing  counsel  or  others  learned  in  technicalities, 
and  that  broad  common  sense  interpretations  ought  to  be  given  to 
its  provisions.  Nothing  is  gained  by  treating  the  description  as  if 
it  were  quite  bare  of  features  which  it  plainly  contains.  Indeed, 
it  can  hardly  be  denied  that  the  description  as  given  by  the  assessors 
was  ample  for  the  purpose  of  making  any  kind  of  contract  respecting 
the  land;  that  had  the  owner  agreed  to  sell  describing  it  in  the  like 
words  neither  uncertainty  nor  the  Statute  of  Frauds  would  have 
enabled  him  to  escape  from  his  contract.  The  description  is  not 
the  bald  one  it  has  been  said  to  be;  nor  can  it  be  made  such  by  the 
omission  of  essential  parts  of  it  in  speaking  of  it.  In  the  first  place 
it  describes  the  lands  as  those  owned  by  the  plaintiff;  the  plaintiff’s 
piece  of  land  on  the  west  side  of  Carlaw  avenue,  north  of  Queen 
street,  containing  8 57/100  of  an  acre.  It  will  hardly  be  disputed 
that  this  is  a perfectly  good  description  for  all  purposes,  except 
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registration,  and  the  Assessment  Act  plainly  shews  that  that  purpose 
is  to  be  met  when  the  deed  is  made.  Besides,  in  some  of  the  assess- 
ments, the  number  of  feet  frontage  is  given  correctly.  I say  feet 
frontage,  though  the  word  “feet”  is  not  used,  but  lands  in  cities 
are  almost  always  so  described,  and  almost  invariably  so  sold  and 
taxed.  When  the  size  of  a lot  is  spoken  of,  it  is  ordinarily  by  the 
number  of  feet  of  frontage.  A suggestion  that  the  number  given, 
1,242,  may  have  meant  inches  or  yards,  is  “impossible”;  no  one 
would  for  a moment  be  carried  away  by  such  an  unreasonable 
thought,  any  more  than  by  the  thought  that  it  meant  1,242  lines 
or  1,242  inches.  For  the  purpose  of  any  person  in  search  of  the 
land,  or  for  any  other  purpose  of  identification  on  the  ground,  it 
would  be  difficult  to  suggest  a more  useful  description  than  John 
RusselPs  vacant  lot  on  Carlaw  avenue,  just  north  of  Queen  street, 
and  the  assessment  rolls  gave  all  that  and  more.  What  possible 
object  would  be  gained  by  any  other  description,  no  matter  how 
elaborate,  in  the  assessment  roll?  Nor  can  I understand  the  pro- 
cess of  reasoning  by  which  the  irregularities  or  mistakes,  which  the 
enactment  was  meant  to  cure,  cease  to  be  irregularities  or  mistakes 
if  they  happen  to  be  great  instead  of  small — a sort  of  accrecendo 
process  by  which  a mistake  the  larger  it  grows  the  less  it  becomes, 
until  at  full  blast  it  ceases  to  be  a mistake,  and  it  becomes,  I suppose, 
a virtue  by  virtue  of  its  very  enormity.  I could  better  understand  a 
sort  of  diminuendo  process  by  which  it  gradually  grew  less  and  less, 
until  almost  at  the  vanishing  point  it  might  lose  its  character  of  an 
irregularity  or  mistake  under  the  rule  that  de  minimis  non  curat  lex. 
If  I am  wrong  in  this  respect,  my  error  might  have  been  cor- 
rected had  anyone  been  able  to  suggest  a better  practical 
description  than  that  which  was  given.  But  no  one  has. 

The  next  ground  of  this  action,  dealt  with  by  the  trial  Judge,  is 
the  want  of  any  action  on  the  part  of  the  defendants’  council  re- 
specting the  purchase  of  these  particular  lands.  They  authorized 
and  instructed  the  proper  officer — the  assessment  commissioner — 
to  purchase  for  the  defendants,  under  the  provision  of  the  enact- 
ment authorizing  them  to  buy  when,  at  an  adjourned  tax  sale,  the 
amount  of  the  taxes  in  arrear  could  not  be  obtained  for  the  land, 
such  lands  as  might  be  deemed  advisable  in  the  defendants’  interests. 
The  plaintiff  was,  at  the  time  when  that  was  done,  a member  of  the 
defendants’  council,  and  voted  in  favour  of  it.  I am  far  from 
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thinking  that  the  council  must  form  and  express  a desire  to  purchase 
each  particular  lot  separately.  That  would  be  practically  impos- 
sible when  hundreds,  if  not  thousands,  of  lots  of  all  sorts  and  kinds 
have  to  be  dealt  with.  And  what  possible  object  could  there  be 
in  requiring  the  council  to  so  deal  with  each  lot  separately  when 
hundreds  may  be  exactly  in  the  same  position  in  all  respects,  and  it 
would,  of  course,  be  useless  in  all  cases  in  which  the  land  realized 
the  amount  of  the  taxes  from  other  bidders.  It  is  the  “ municipal- 
ity” which  may  buy  if  the  “ council”  “ desire ” it;  and  so  it  is  obvious 
that  there  must  be  some  delegation  of  power.  The  municipality 
can  buy  only  through  some  person  authorized  to  act  for  it;  the 
council  cannot  know  whether  it  is  desirable  to  purchase  except 
through  information  obtained  from  some  of  its  officers  or  other 
persons.  Whether  desirable  or  not  to  purchase  cannot  in  some 
cases  be  determined  except  at  the  sale;  the  right  to  buy  is  not  for 
the  purpose  of  speculation,  it  is  for  the  purpose  of  saving  the 
municipality  from  loss  in  respect  of  the  taxes.  If  the  land  be  bid 
up  to  within  a fraction  of  the  amount  of  taxes  it  may  be 
far  more  desirable  to  let  it  go  than  to  buy  it  in  at  the 
actual  amount  of  the  taxes.  What  the  plaintiff  contends  for  would 
be  practically  impossible  with  a municipality  such  as  the  defendants ; 
and  if  the  council  may  and  in  reality  can.  only  act  upon  information 
and  advice  obtained  through  its  well-informed  proper  officers,  it 
does  not  seem  any  great  stretch  of  the  words  of  the  enactment  to 
hold  that  they  may  do  that  which  was  done  in  this  case — require 
the  proper  officer — the  assessment  commissioner — to  purchase  for 
the  municipality  such  lands  as  it  may  at  the  sale  be  deemed  advisable 
in  the  interest  of  the  municipality  to  bid  in.  As  I have  before  said, 
the  council  are  to  “desire,”  and  may  it  not  be  said  that  its  resolution 
was  a sufficient  expression  of  desire  in  respect  of  any  lands  which 
might  be  acquired  under  the  resolution,  and  the  more  so  as  they  have 
ratified  and  confirmed  the  resolution  in  question,  and  now  are  de- 
fending this  action,  based  as  it  is  in  part  on  the  ground  of  an  absence 
of  such  a “desire”  on  their  part?  It  can  hardly  be  said  that  the 
“municipality”  was  bound  “to  purchase”  in  person;  it  necessarily 
had  to  delegate  that  power:  see  Re  Dundas  Street  Bridges  (1904), 
8 O.L.R.  52,  at  p.  55-6.  But  if  the  council  erred  in  this  respect  it 
was  an  error  of  an  entirely  innocuous  character.  The  plaintiff  was 
in  no  sense  misled,  nor  in  any  sense  prejudiced  by  it,  but  was  in  fact 
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one  of  the  members  of  the  council  who  committed  it;  and  it  seems 
to  me  such  an  error  must  be  just  one  of  those  cured  by  the  confirming 
enactments,  that  it  is  at  least  of  the  same  genus  as  those  expressly 
named  in  them.  If  the  enactments  do  not  cover  such  a case  as  this, 
what  other  “ failure  or  omission  by  . . . the  council”  can  they 

cover?  And  why  do  not  the  confirming  sections  of  the  general  enact- 
ment apply?  Their  evident  purpose  is  to  make  good  a sale  against 
any  such  objection  as  this,  upon  the  lapse  of  time  named  in  them. 

The  third  important  ground  relied  upon  by  the  plaintiff  is  the 
want  of  notice  such  as  the  Assessment  Act  requires  to  be  given  before 
a municipality  can  purchase.  The  requirement  is  that  the  council 
of  the  municipality  shall  have  “ given  notice  in  writing”  of  the  in- 
tention to  purchase.  It  does  not  say  to  whom,  or  in  what  manner, 
such  notice  shall  be  given.  Having  regard  to  the  exceptional  cir- 
cumstances in  the  municipality  in  question,  in  which  very  many 
owners  could  not  be  known,  and  it  would  be  practically  impossible 
to  find  many  of  them;  and  having  regard  to  the  comparatively 
little  concern  it  could  be  to  one  whose  lands  were  being  sold  anyway, 
and  which  would  not  bring  the  amount  of  the  taxes  due  upon  them — 
were  not  actually  worth  that  amount — it  is  difficult  to  perceive  what 
great  benefit  even  personal  service  of  such  a notice  would  be,  and  why 
notice  by  public  advertisement  as  is  now  by  subsequent  enactment 
provided  for,  should  not  be  sufficient.  The  only  real  benefit  the  notice 
would  be  likely  to  be,  would  be  to  bring  pointedly  to  the  attention 
of  the  owner  that  he  must  redeem  within  a year  after  the  sale,  if  he 
had  any  thought  of  redeeming  land  not  worth,  for  the  purposes  of  a 
sale,  the  price  of  redemption.  The  difference  in  the  words  of  sub-sec. 
(2)  as  to  giving  notice  is  not  so  significant  as  if  the  two  sub-sections 
had  been  originally  passed  at  the  same  time;  they  were  not: 
sub-sec.  3 was  added  to  the  section  by  50  Viet.  ch.  32,  sec.  7 (O.), 
long  after  the  passing  of  the  earlier  words  of  the  section.  If  the 
enactment  had  said  notice  in  writing  to  the  owner,  it  would  have  the 
more  indicated  that  a general  public  notice  would  not  be  sufficient; 
it  is  quite  significant  that  the  words,  to  the  owner,  or  to  the  person 
assessed,  are  not  used  in  such  a case  as  this,  in  which  a general  notice 
might  not  very  unwisely  be  deemed  ample.  Again,  it  does  not  ex- 
pressly require  that  the  notice  shall  be  served,  but  merely  “that  notice 
has  been  given  in  writing.”  If  service  had  been  meant  it  would  have 
been  quite  as  easy  to  have  said  so.  Besides  this,  who  is  to  be  served 
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in  the  very  many  cases  in  which  the  land  is,  as  is  often  the  case, 
unoccupied,  and  the  owner  unknown?  Are  such  lands  to  be  exempt 
from  this  power  to  purchase,  and  the  lands  of  which  the  owner  is 
known,  and  which  are  occupied  and  likely  to  be  the  more  valuable, 
to  be  subject  to  it?  However,  if  the  service  upon  the  owner  had 
been  expressly  required,  that  would  not  mean  personal  service; 
any  service  by  which  the  notice  was  fairly  brought  home  to  the 
owner  would  be  sufficient.  Personal  service  is  not  generally 
necessary  unless  it  is  expressly  or  impliedly  required : see  Middleton 
v.  Coffee  (1905),  5 O.W.R.  18  and  336,  and  cases  there  referred  to. 
As  I understand  the  plaintiff's  evidence,  he  knew  of  all  the  proceed- 
ings of  which  he  now  complains  and  acquiesced  in  them,  but  lived 
in  the  hope  of  being  able  to  redeem  the  lands  some  day.  I am 
unable  to  say  that  the  requirement  of  the  enactment  in  this  respect 
was  not  complied  with.  Printed  notice  is  written  notice;  it  is  not 
requisite  that  it  should  be  hand-written,  and  it  is  brought  home  to 
the  plaintiff.  Indeed,  he  was  one  of  the  members  of  the  council 
who  directed  that  the  lands  be  purchased,  if  the  commissioners 
thought  it  in  the  interests  of  the  defendants  that  they  should  be. 
But  again,  assuming  the  notice  given  to  have  been  insufficient,  I am 
of  opinion  that  it  must  be  held  to  have  been  one  of  those  failures  or 
omissions  of  the  council  referred  to  in  the  confirmatory  enactments. 
We  are  not  to  nullify  these  words,  we  are  bound  to  give  them  their 
full  effect,  having  in  view  the  object  of  the  enactment — the  quieting  of 
titles  acquired  under  tax  sales  by  the  defendants  up  to  and  including 
the  year  1902.  And  I am  also  of  opinion  that  the  confirming  sections 
of  the  general  enactment  are  an  answer  to  this  objection. 

I agree  with  the  trial  Judge  in  his  opinion  that  a prior  bid  was 
not  necessary  before  the  defendants  could  buy.  As  is  not  very 
uncommon  in  these  days,  the  enactment  was  drafted  with  some 
degree  of  looseness,  indicating  some  degree  of  want  of  both  skill  and 
care.  But,  having  regard  to  the  obvious  purpose  of  the  enactment, 
there  is  not  enough  in  the  use  of  the  words  “if  the  price  offered  at 
such  adjourned  sale  is  less  than  the  amount  of  such  arrears,”  where 
they  are  used,  to  justify  a ruling  which  would  very  largely  defeat 
that  purpose  and  make  the  enactment  inapplicable  to  those  cases  to 
which  it  ought  to  be  most  applicable.  If  the  municipality  may  buy 
when  an  amount  less  than  the  arrears  is  bid,  why  may  they  not 
buy  when  the  land  is  so  valueless  that  no  sort  of  a bid  for  it  can  be 


C.  A. 

1907 

Russell 

v. 

The 

Corpora- 
tion of 
Toronto. 

Meredith,  J.  A. 


516 


ONTARIO  LAW  REPORTS. 


C.  A. 
1907 

Russell 

v. 

The 

Corpora- 
tion of 
Toronto. 

Meredith,  J.  A. 


[VOL. 

obtained?  It  seems  to  me  that  what  was  really  meant  would  have 
been  better  expressed  by  such  words  as  “if  no  price  be  offered  at  the 
adjourned  sale  at  least  equal  to  the  amount  of  such  arrears/' ’ or 
“if  there  be  no  bid  at  such  adjourned  sale  as  high  as  the  amount 
of  such  arrears.” 

For  these  reasons  the  plaintiff’s  attack  upon  the  defendants’ 
title  to  the  lands  in  question  fails,  in  my  opinion;  and  it  remains  to 
be  considered  only  whether  the  plaintiff  has  now  any  right  of  re- 
demption. 

Under  sec.  200  of  the  principal  enactment,  an  owner  of  land, 
sold  for  taxes,  has  one  year,  from  the  day  of  sale,  to  redeem.  The 
plaintiff  did  not  avail  himself  of  that  right.  He  never  had  any 
thought  of  doing  so.  The  lands  were  not  worth  it.  No  one  would 
pay  the  taxes  and  take  them.  They  were  yet  in  the  slough  of  de- 
spondency, with  no  certainty  when,  if  ever,  they  might  arise  from  it. 
Under  the  confirmatory  enactment  a new  right  to  redeem  was  con- 
ferred upon  the  owner,  notwithstanding  all  previous  defaults;  pro- 
vided the  municipality  had  not  in  the  meantime  parted  with  the 
property.  This  new  right  extended  the  right  to  redeem  until  the 
lapse  of  three  months  after  the  passing  of  the  Act.  Rut  for  the  like 
reasons  the  plaintiff  did  not  avail  himself  of  it. 

Notwithstanding  these  provisions,  it  is  now  contended  that  the 
defendants  really  acquired  no  absolute  title  to  any  of  the  lands  pur- 
chased by  them,  but  that  the  owner  may  redeem  at  any  time  so 
long  as  the  lands  have  not  passed  out  of  the  ownership  of  the  muni- 
cipality; that  in  truth  they  have  gained  nothing  by  the  sale  and  ad- 
journed sale  and  purchase,  except  a right  to  sell  the  land.  In  other 
words,  that  to  the  plaintiff  the  result  was  “heads  I win,  tails  you 
lose.”  If  the  lands  increased  in  value  he  could  redeem,  if  they  did 
not  he  need  not.  It  can  hardly  be  that  even  unskilful  or  careless 
drafting  can  have  brought  about  such  a state  of  affairs,  especially 
as  the  enactment  was  passed  at  the  instance  of  the  municipalities 
and  for  their  benefit,  to  remedy  an  obvious  grievance  of  which  the 
defendants  were  the  greatest  sufferers.  As  the  Assessment  Act  and 
its  amendments  stood  prior  to  the  enactment  of  3 Edw.  VII.  ch.  21, 
sec.  11,  there  was  nothing  to  give  any  sort  of  encouragement  to  such 
a claim  as  this.  The  right  to  redeem  was  plainly  limited  to  one 
year  from  the  day  of  sale;  that  was  the  redemption  referred  to  in 
sec.  184  (3).  Section  11  was  not  passed  in  the  interests  of  the 
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owners,  but  was  obviously  passed  in  the  interests  of  the  municipality. 
Its  sole  purpose  was,  and  its  sole  effect  is,  as  it  seems  to  me,  to  prevent 
a redemption  within  the  year  from  the  day  of  the  sale  without  paying 
all  taxes  which  might  have  been  imposed  upon  the  land  after  the 
sale  and  before  the  redemption,  had  the  municipality  not  purchased 
it.  For  that  purpose,  if  it  were  necessary,  it  was  remedial  legisla- 
tion of  a very  proper  character;  a stop  gap  against  an  escape  from 
payment  of  taxes  which  ought  to  be  paid,  and  from  which  there 
was  no  excuse  for  permitting  an  escape.  I am  unable  to  find  any- 
thing even  plausible  in  the  contention  that  such  legislation,  passed 
for  such  purposes,  and  which  in  no  sense  purports  to  give  any  new 
right  of  redemption,  but  plainly  adds  to  the  price  of  redemption  in 
cases  to  which  it  is  applicable,  gives,  in  the  teeth  of  sec.  200,  plainly 
prescribing  the  time  within  which  redemption  must  be  had,  any  sort 
of  ground  for  the  plaintiff’s  claim  on  this  branch  of  the  case. 

I would  therefore  allow  the  appeal  and  dismiss  the  action. 

But  if  there  has  been  no  assessment  and  so  the  sale  was  invalid, 
can  the  Court  compel  the  payment  of  taxes  never  imposed?  The 
clerk  of  the  municipality  has  power,  to  a certain  extent,  to  correct 
omissions  to  assess;  and  a purchaser,  on  a sale  for  taxes,  whose  title 
is  invalid,  is  entitled  in  certain  cases  to  reimbursement ; but  is  there 
any  power  in  the  Court,  in  such  a case  as  this,  to  assess  and  require 
payment  of  an  amount  equal  to  what  the  taxes  would  have  been  if 
they  had  been  imposed?  Is  not  the  logical  result  exemption 
from,  taxation,  for  all  these  years,  because  of  want  of  a more 
non-extended  description  of  the  lands  in  the  assessment  rolls  ? 

The  one  purpose  and  the  very  essence  of  the  enactment  was  to 
quiet  titles;  the  effect  of  some  of  the  decisions  is  to  disquiet  them 
as  much  as  if  that  were  the  goal  to  be  striven  for  in  the  Courts.  If 
the  judgment  in  this  case  stand,  it  cannot  but  disquiet  a great  num- 
ber, perhaps  a vast  majority,  of  those  very  titles  which  owing  to 
the  peculiar  circumstances  I have  before  mentioned,  it  was 
deemed  so  especially  necessary  to  quiet  that  the  special  public  Act 
in  question  was  passed  for  that  purpose.  And  if  the  judgment  be 
right  in  regard  to  the  want  of  efficacy  of  the  enactments  on  any  one 
of  the  grounds  upon  which  it  is  based,  I am  unable  to  perceive  how 
it  can  be  wrong  on  all,  if  indeed  on  any,  of  the  others.  And  so 
persons  who  abandoned  their  property  in  order  to  escape  liability  in 
respect  of  it  when  the  tide  values  were  so  very  low  that  it  was  worse 
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than  useless  to  them,  can,  now  that  they  are  very  high,  demand  it 
back  again,  and  that  probably  without  being  in  law  liable  for  the 
taxation  common  to  all  other  property  in  the  municipality  during 
many  years,  and  thus  play  fast  and  loose  with  the  municipality,  and 
obtain  a most  undue  advantage  over  their  fellow  ratepayers.  This 
seems  to  me  to  be  a perversion  of  “the  true  intent,  meaning  and 
spirit”  of  the  enactment,  which  we  are  commanded  to  interpret  in 
such  a “fair,  large  and  liberal”  as  will  “best  ensure  the  attainment 
of  its  object:”  See  R.S.O.  1897,  ch.  1,  sec.  8,  sub-sec.  41. 

Osler  and  Maclaren,  JJ.A.,  concurred  in  the  result. 


G.  F.  H. 
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[DIVISIONAL  COURT]. 

Labelle  v.  O’Connor  et  al. 


Vendor  and  Purchaser — Contract  for  Sale  of  Land — Purchase  Money  Payable 
by  Instalments — Time  of  Essence — Default  in  Payment  of  Instalment — 
Waiver — Rescission — Notice — Specific  Performance — Instalment  Paid — 
Return  to  Purchaser — Deposit — Forfeiture. 

By  an  agreement  in  writing  made  between  the  parties  on  the  25th  May, 
1905,  the  defendants  agreed  to  sell  land  to  the  plaintiff,  for  the  price  of 
$290;  the  purchase  money  was  to  be  paid  in  three  instalments,  the  first 
of  $100,  which  was  to  be  (and  was)  paid  down,  the  second  of  $75,  which 
was  to  be  paid  in  five  months  and  three  weeks,  and  the  third,  of  $115,  in 
eleven  months  and  three  weeks,  and  the  latter  two  instalments  were  to 
bear  interest  at  six  per  cent,  until  paid.  The  plaintiff  was  to  be  entitled 
to  possession  until  default,  and  was  to  pay  the  taxes  after  the  date  of 
the  agreement.  The  agreement  was  on  a printed  form,  and  one  of  its 
printed  provisions  was:  “And  it  is  expressly  understood  that  time  is  to 
be  considered  the  essence  of  this  agreement,  and  unless  the  payments 
are  punctually  made  at  the  time  and  in  the  manner  above  mentioned, 
the  defendants  are  to  be  at  liberty  to  resell  the  said  lands.”  The  plaintiff 
was  given  the  privilege  of  paying  the  residue  of  the  purchase  money  at 
any  time,  and  the  defendants  were  to  convey  when  the  whole  purchase 
money  should  be  paid.  According  to  the  evidence,  the  time  for  the  pay- 
ment of  the  plaintiff’s  purchase  money  was  arranged  to  correspond  with 
the  time  when  the  defendants  were  required  to  make  payments  to  one  R., 
from  whom  they  had  purchased  the  land,  with  the  object  that  they  should 
be  able  to  pay  R.  with  the  money  which  the  plaintiff  should  have  paid 
them.  The  second  instalment  of  the  plaintiff’s  purchase  money  fell  due 
on  the  15th  November,  1905,  and  was  not  paid.  In  the  following  Decem- 
ber the  plaintiff  asked  O’C.,  the  husband  of  one  of  the  defendants,  for 
a delay  of  two  or  three  weeks,  saying  that  at  the  end  of  that  time  he  would 
pay  the  purchase  money  in  full;  O’C.  said  that  it  would  be  necessary 
to  consult  the  other  defendant,  and  that  he  would  let  the  plaintiff  know 
by  mail  whether  they  would  accede  to  his  request.  Not  having  received 
any  word  from  O’C.,  the  plaintiff  waited  until  February,  1906,  when  he 
wrote  to  the  defendants  asking  for  his  deed  and  telling  them  that  he  was 
ready  to  pay  the  purchase  money  in  full  with  interest.  To  this  and  to 
two  subsequent  letters  no  reply  was  received.  In  April  the  plaintiff  saw 
O’C.,  who  said  that  the  plaintiff  would  have  to  lose  the  $100,  and  that 
the  defendants  would  “stick  to  the  lots  and  the  money  as  well.”  A 
formal  tender  was  made  and  refused  on  the  23rd  April,  and  this  action 
for  specific  performance  was  begun  on  the  23rd  May: — 

Held , Meredith,  C.J.C.P.,  dissenting,  that,  in  the  absence  of  fraud,  acci- 
dent, or  mistake,  the  provision  that  time  should  be  of  the  essence  was 
binding  upon  the  plaintiff,  and  had  not  been  waived  by  the  defendants; 
that  the  latter  had  the  right  to  rescind  upon  default  in  payment  of  the 
second  instalment ; that  no  formal  notice  of  rescission  was  necessary; 
and  that  the  plaintiff  was  not  entitled  to  specific  performance. 

Barclay  v.  Messenger  (1874),  22  W.R.  522,  43  L.J.  Ch.  449,  followed. 

In  re  Dagenham  ( Thames ) Dock  Co.  (1873),  L.R.  8 Ch.  1022,  and  Cornwall 
v.  Henson , [1899]  2 Ch.  710,  [1900]  2 Ch.  298,  distinguished. 

Held,  also,  that  the  $100  paid  by  the  plaintiff,  not  being  a deposit,  but  an 
instalment  of  the  purchase  money,  was  not  forfeited,  but  was  returnable 
to  the  plaintiff  upon  rescission,  and  he  should  be  allowed  credit  for  it  upon 
the  costs  ordered  to  be  paid  by  him. 

Judgment  of  Teetzel,  J.,  reversed. 
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An  appeal  by  the  defendants  from  the  judgment  in  favour 
of  the  plaintiff,  pronounced  by  Teetzel,  J.,  on  the  13th  December, 
1906,  at  the  trial  before  him  sitting  without  a jury  at  North  Bay. 
The  facts  appear  in  the  judgments. 


The  appeal  was  first  heard  by  a Divisional  Court  composed 
of  Meredith,  C.J.C.P.,  MacMahon  and  Anglin,  JJ.,  on  the  12th 
March,  1907. 

H.  D.  Gamble,  for  the  defendants. 

J.  Bicknell,  K.C.,  for  the  plaintiff. 

Judgment  was  reserved. 


The  Court  subsequently  directed  a re-argument.  The  appeal 
was  again  argued  before  the  same  Judges  on  the  20th  September, 
1907. 

H.  D.  Gamble,  for  the  defendants. 

A.  B.  Morine,  for  the  plaintiff. 

The  contentions  of  counsel  and  the  cases  cited  are  referred 
to  in  the  judgments. 

January  2.  Meredith,  C.J.: — The  action  is  for  the  specific 
performance  of  an  agreement  made  between  the  parties  on  the 
25th  May,  1905,  by  which  the  appellants  agreed  to  sell  to  the 
respondent,  for  the  price  of  $290,  lots  21  and  22  on  the  south  side 
of  Whitewood  avenue,  in  the  town  of  New  Liskeard. 

By  the  terms  of  the  agreement  the  purchase  money  was  to 
be  paid  in  three  instalments,  the  first  of  $100,  which  was  to  be 
and  was  paid  down,  the  second  of  $75,  which  was  to  be  paid  in 
five  months  and  three  weeks  from  the  date  of  the  agreement, 
and  the  third,  of  $115,  in  eleven  months  and  three  weeks  from 
the  same  date,  and  the  latter  two  instalments  were  to  bear  interest 
at  six  per  cent,  until  paid. 

The  respondent  was  to  be  entitled  to  possession  until  default, 
and  was  to  pay  the  taxes  with  which  the  lots  should  be  charged 
after  the  date  of  the  agreement. 

The  agreement  is  on  a printed  form,  and  one  of  its  printed 
provisions  is  as  follows:  “And  it  is  expressly  understood  that 
time  is  to  be  considered  the  essence  of  this  agreement,  and  unless 
the  payments  are  punctually  made  at  the  time  and  in  the  manner 
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above  mentioned  the  parties  of  the  first  part  (i.e.,  the  appellants) 
are  to  be  at  liberty  to  resell  the  said  land/7 

The  respondent  was  given  the  privilege  of  paying  the  residue 

V 

of  the  purchase  money  at  any  time,  and  the  appellants  were  to  O’Connor. 
convey  when  the  whole  purchase  money  should  be  paid.  Meredith  c j 

The  appellants  had  purchased  the  lots  from  the  then  owner, 

William  E.  Ritchie,  on  the  10th  of  the  month  in  which  they  sold 
them  to  the  respondent,  and  held  Ritchie’s  agreement  to  convey 
them  on  payment  of  the  purchase  money  ($230),  $60  of  which 
they  had  paid,  and  the  residue  was  payable  in  two  instalments 
of  $85  and  $90  respectively,  payable  in  six  months  and  one  year 
respectively,  with  interest  at  six  per  cent,  on  the  principal 
from  time  to  time  remaining  unpaid,  the  interest  to  be  paid  half- 
yearly,  and  to  be  compounded  if  not  paid  at  maturity. 

According  to  the  evidence,  the  time  for  the  payment  of  the 
respondent’s  purchase  money  was  arranged  to  correspond  with 
the  time  when  the  appellants  were  required  to  make  their  pay- 
ments to  Ritchie,  with  the  object  that  they  should  be  able  to  pay 
Ritchie  with  the  money  which  the  respondent  should  have  paid 
them. 

The  second  instalment  of  the  respondent’s  purchase  money 
fell  due  on  the  15th  November,  1905,  and  was  not  paid.  He 
had  at  this  time  sickness  and  death  in  his  family,  to  which  in  part 
at  least  his  failure  to  pay  the  instalment  was  attributable. 

In  the  following  December  the  respondent  saw  the  husband 
of  the  appellant  Rose  O’Connor,  who  acted  for  her  in  the  trans- 
action, and  asked  for  a delay  of  two  or  three  weeks,  saying  that 
at  the  end  of  that  time  he  would  pay  the  purchase  money  in  full, 
and,  according  to  the  testimony  of  the  respondent,  O’Connor 
told  him  that  it  would  be  necessary  for  him  (O’Connor)  to  con- 
sult the  appellant  Blanchet  before  giving  him  an  answer,  and 
that  he  would  let  the  respondent  know  by  mail  whether  they 
would  accede  to  his  request.  Not  having  received  any  word 
from  O’Connor,  the  respondent  waited  until  between  the  10th 
and  20th  February,  1906,  when  he  wrote  to  the  appellants  asking 
for  his  deed  and  telling  them  that  he  was  ready  to  pay  the  pur- 
chase money  in  full  with  interest.  To  this  letter  no  reply  was 
received.  The  respondent  testified  that  two  more  letters  were 
written  to  the  appellants,  to  which  no  reply  was  received;  he 


D.C. 

1908 

Labelle 


522 


ONTARIO  LAW  REPORTS. 


[ VOL. 


D.  C.  then  went  to  see  O’Connor — this  was  in  April — and  was  told  by 

1908  him  that  he  would  have  to  lose  the  SI 00,  and  that  the  appellants 

Labelle  would  “stick  to  the  lots  and  the  money  as  well.”  The  respon- 

O’Connor  dent  on  this  occasion  a cheque  for  the  whole  amount 

remaining  due,  which  he  offered  to  O’Connor,  who  refused  to  re- 

Mereditb,  C.J.  . 

ceive  it.  A formal  tender  was  made  and  refused  on  the  23rd 
April,  and  the  action  was  begun  on  the  23rd  May  following. 

Although  the  contrary  was  argued  by  the  learned  counsel  for 
the  appellants,  there  is,  in  my  opinion,  not  the  slightest  ground 
for  concluding  that  there  was  ever  any  intention  on  the  part  of 
the  respondent  to  repudiate  or  abandon  the  contract.  The  evi- 
dence satisfies  me  that  he,  at  all  times,  expected  and  intended 
to  pay  what  he  owed  of  the  purchase  money,  and  that  he  did  not 
understand  that  failure  to  pay  the  second  instalment  on  the  very 
day  on  which  it  became  due  would  disentitle  him  to  have  the 
contract  performed  by  the  appellants.  The  failure  to  pay  it 
when  it  became  due  was,  it  may  be  conceded,  partly  owing  to 
the  fact  that  he  had  not  the  money  then  in  hand,  but  it  appears 
from  the  evidence  that  he  was  possessed  of  other  property,  and 
there  is  nothing  to  indicate  that  if,  when  he  saw  O’Connor  in 
December,  O’Connor  had  been  willing  to  receive  payment,  he 
could  not  have  procured  the  money  and  paid  him. 

The  respondent  is,  therefore,  entitled  to  have  the  agreement 
specifically  performed  by  the  appellants,  unless,  according  to  the 
terms  of  the  contract,  his  right  to  enforce  it  depends  upon  his 
having  paid  on  the  very  days  on  which  they  became  due  the  instal- 
ments of  the  purchase  money  which  remained  to  be  paid;  in  other 
words,  unless  the  payment  of  the  instalments  on  those  very  dayfe 
was  a condition  precedent  to  the  right  of  the  respondent  to  require 
a conveyance  from  the  appellants. 

At  law  the  rule  always  was  that  the  time  fixed  for  completion 
was  of  the  essence  of  the  contract.  The  rule  in  equity  was  different, 
and,  although  unreasonable  delay  would  of  itself  conclude  either 
party,  the  Court  would  relieve  against  or  enforce  specific  per- 
formance notwithstanding  a failure  to  keep  the  dates  assigned 
by  the  contract  either  for  completion  or  for  any  of  the  steps  towards 
completion,  if  it  could  do  justice  between  the  parties,  and  if  there 
was  nothing  in  the  express  stipulations  of  the  agreement  or  the 
nature  of  the  property  or  the  surrounding  circumstances  which 
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would  make  it  inequitable  to  interfere  with  and  modify  the  legal 
right.  Since  the  Judicature  Act,  the  rule  in  equity  obtains  in 
all  courts:  Dart  on  Vendors  and  Purchasers,  7th  ed.,  pp.  495-6. 

In  the  same  work,  p.  496,  it  is  said : “ The  doctrine  (i.e.,  the  equity 
rule)  has  no  application  where  time  has  been  made  of  the  essence 
of  the  contract  by  express  agreement;”  and  for  this  proposition 
Honeyman  v.  Marryat  (1855),  21  Beav.  14,  at  p.  24,  is  cited.  In 
that  case  Sir  John  Romilly,  referring  to  a decision  of  his  own  in 
Parkin  v.  Thor  old  (1852),  16  Beav.  59,  said  that  the  distinction 
between  the  case  he  was  considering  “and  the  cases  which  relate 
to  time  being  of  the  essence  of  the  contract  is  this: — that  in  the 
latter  cases  there  is  a concluded  agreement,  a contract  actually 
entered  into,  and  then  the  Court  considers  it  inequitable  that, 
by  reason  of  a slight  delay,  one  party  to  the  contract  should  not 
have  the  benefit  of  that  for  which  he  has  contracted.  But  that 
is  a totally  different  matter  from  this: — whether  a person  is  not 
at  liberty  to  make  a contract  in  which  time  shall  be  introduced 
as  one  of  the  terms  of  the  contract  . . . and  whatever  might 

be  the  effect  of  such  a contract  when  once  entered  into,  to  say 
that  he  should  not  be  allowed  to  insist  on  such  a stipulation  form- 
ing part  of  the  contract,  would  be  going  far  beyond  any  of  those 
cases  in  which  the  Court  has  regarded  time  as  not  of  the  essence 
of  the  contract.  It  would  go  to  this  extent,  that  a person  might 
not  contract  that  time  should  be  of  the  essence  of  the  contract.” 

This  statement  of  the  law  agrees  with  that  expressed  by  Lopes, 
J.,  in  Patrick  v.  Milner  (1877),  2 C.P.D.  342,  at  p.  350. 

The  observations  of  Alderson,  B.,  in  Hipwell  v.  Knight  (1835), 
1 Y.  & C.  Ex.  401,  at  p.  414  et  seq.,  may  also  be  referred  to  for 
a statement  of  the  principles  to  be  applied  in  determining  whether 
time  is  of  the  essence  of  a contract. 

In  none  of  the  numerous  cases  cited  by  the  learned  counsel 
for  the  appellants  was  it  determined  that,  in  such  a case  as  this, 
the  mere  failure  of  the  purchaser  to  pay  at  the  appointed  time 
one  of  several  instalments  of  the  purchase  money,  a substantial 
part  of  it  having  been  already  paid,  and  the  time  for  completion 
not  having  arrived,  was  an  answer  to  his  claim  for  specific  per- 
formance of  the  contract. 

Neither  in  Howe  v.  Smith  (1884),  27  Ch.D.  89,  nor  in  Soper 
v.  Arnold  (1889),  14  App.  Gas.  429,  was  there  an  express  stipu- 
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lation  that  time  should  be  of  the  essence  of  the  contract,  nor  did 
any  such  question  arise.  In  both  cases  the  conduct  of  the  pur- 
chaser had  been  such  as  to  disentitle  him  to  specific  performance, 
and  the  main  question  was  whether  he  was  entitled  to  a return 
of  the  deposit  he  had  paid.  In  both  cases  the  vendor  had  rescinded 
the  contract  on  account  of  the  purchaser’s  delay  and  default, 
and  had  resold  the  property. 

In  Barclay  v.  Messenger  (1874),  22  W.R.  522,  the  purchase 
money  was  £2,000,  £1,000  of  which  was  paid  down,  and  the  re- 
maining £1,000  was  to  be  paid  on  the  31st  July,  1873,  and  the 
contract  provided  that  if  it  should  not  be  paid  at  the  appointed 
time,  all  moneys  previously  paid  should  be  forfeited  and  the  con- 
tract be  null  and  void.  The  contract  was  for  the  assignment 
to  the  purchaser  of  an  agreement  for  a building  lease  for  eighty 
years,  which  had  been  entered  into,  and  by  which  the  vendors 
had  become  bound  to  erect  a house  of  a specified  value  within 
a year  from  the  25th  December,  1872,  the  right  being  reserved 
to  the  other  party  to  the  agreement  to  put  an  end  to  it  if  the  house 
should  not  be  completed  within  two  months  from  the  25th  Decem- 
ber, 1873,  and  by  the  terms  of  his  contract  the  purchaser  assumed 
the  liability  of  the  vendors  under  the  agreement  for  the  building 
lease.  The  Master  of  the  Rolls  held  that,  having  regard  to  the 
nature  of  the  contract  and  the  provision  that  if  payment  of  the 
second  £1,000  was  not  made  on  the  appointed  day  all  moneys 
paid  previous  to  such  default  should  be  forfeited,  and  the  con- 
tract become  null  and  void,  it  was  “ impossible  to  put  any  other 
interpretation  on  the  contract  than  that  both  parties  intended 
that  the  date  of  payment  of  the  £1,000  should  be  of  the  essence 
of  the  contract.”  He  said  further:  “Looking  to  the  nature 
of  the  subject-matter  and  the  conduct  of  the  parties,  quite  inde- 
pendently of  the  question  whether  this  is  a case  in  which  time 
was  of  the  essence  of  the  contract,  the  plaintiffs  have  not  used 
that  diligence  which  it  was  incumbent  upon  them  to  use  to  obtain 
the  aid  of  a court  of  equity”:  p.  524. 

In  Seaton  v.  Mapp  (1846),  2 Coll.  C.C.  556,  the  premises  con- 
sisted of  a leasehold  public  house,  and  the  conditions  of  sale  pro- 
vided that  if  objections  were  not  delivered  within  four  days  after 
the  delivery  of  the  abstract,  the  purchaser  should  be  deemed  to 
have  accepted  the  title,  and  that  time  should  be  considered  as  of 
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the  essence  of  the  contract  for  the  purpose  of  the  condition;  and 
it  was  held  by  Vice-Chancellor  Knight  Bruce  that,  having  regard 
to  the  nature  of  the  property,  the  vendors  should  be  held  to  the 
strict  performance  of  the  contract,  and  that  not  having  cleared 
off  an  objection  to  their  title  by  the  time  fixed  by  the  contract 
for  that  purpose,  the  purchaser  was  justified  in  rescinding  the 
contract.  Referring  to  the  terms  of  the  conditions  of  sale  which 
I have  mentioned,  the  Vice-Chancellor  said:  “ Vendors,  no  doubt, 
have  a right  to  guard  themselves  in  this  manner,  and  if  purchasers 
will,  in  favour  of  them,  consent  to  be  bound  by  such  conditions, 
they  must  be  held  liable  to  the  consequences.” 

Mills  v.  Haywood  (1877),  6 Ch.D.  196,  need  not  be  referred  to 
except  for  the  statement  of  Cotton,  L.J.  (p.  202),  that  it  was 
“a  wTell-established  principle  . . . that  a party  cannot  call 
upon  a court  of  equity  for  a specific  performance  unless  he  has 
shewn  himself  ready,  desirous,  prompt,  and  eager,”  and  that 
“this  rule  is  specially  applicable  where  the  subject-matter  of 
the  contract  is  of  a somewhat  speculative  and  fluctuating  value,  as 
the  tavern,  the  subject  of  the  present  suit,  must  necessarily  be.” 

Sugden,  in  his  work  on  Vendors  and  Purchasers,  14th  ed., 
p.  268,  says:  “It  was,  at  one  time,  a considerable  question,  whether 
equity  would  permit  the  parties  to  make  time  the  essence  of  the 
contract.  But  it  is  now  settled  that  if  it  clearly  appears  to  be 
the  intention  of  the  parties  to  an  agreement,  that  time  shall  be 
deemed  of  the  essence  of  the  contract,  it  must  be  so  considered 
in  equity.” 

In  Hudson  v.  Temple  (1860),  29  Beav.  536,  a provision  of  the 
conditions  of  sale  that  if,  from  any  cause  or  circumstance  what- 
ever, the  purchase  should  not  be  completed  on  the  day  named, 
the  vendor  should  be  at  liberty  to  annul  the  contract,  was  held 
by  Sir  John  Romilly  to  be  an  express  stipulation  making  time 
of  the  essence  of  the  contract.  There  was  the  additional  cir- 
cumstance, that  the  character  of  the  property  sold  of  itself  made 
time  of  the  essence  of  the  contract,  and  the  Court  being  of  opinion 
that  the  contract  was  annulled  by  the  plaintiff  (the  vendor)  by 
a notice  he  had  given  on  the  11th  October,  1860,  a perpetual  in- 
junction against  proceedings  at  law  was  decreed,  and  a convey- 
ance which  had  been  executed  by  the  vendor  was  directed  to  be 
cancelled. 
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In  Hunter  v.  Daniel  (1845),  4 Hare  420,  referring  to  a pro- 
vision of  the  agreement  that  if  the  purchaser  should  not  in  all 
respects  perform  the  several  covenants  and  agreements  on  his 
part  thereinbefore  contained,  and  in  the  performance  of  which 
it  was  thereby  declared  that  the  period  thereinbefore  limited 
for  such  performance  was  absolutely  essential,  and  that  time 
should  be  of  the  essence  of  the  contract,  the  vendor  might  rescind, 
the  Vice-Chancellor  (Sir  James  Wigram)  said  (p.  432)  that  nothing 
could  be  “more  express  upon  the  agreement,  nor  more  reason- 
able, under  the  circumstances,  than  that  time  should  be  of  the 
essence  of  the  contract.” 

In  Roberts  v.  Berry  (1853),  3 DeG.  M.  & G.  284,  Turner,  L.J., 
says  (p.  291):  “Time  may  be  made  of  the  essence  of  a contract, 
by  express  stipulation  between  the  parties,  by  the  nature  of  the 
property,  or  by  surrounding  circumstances,  shewing  the  inten- 
tion of  the  parties  that  the  contract  was  to  be  completed  within 
a limited  time.” 

Cairns,  L.J.,  in  Tilley  v.  Thomas  (1867),  L.R.  3 Ch.  61,  says 
(p.  67):  “A  court  of  equity  will  indeed  relieve  against,  and  en- 
force, specific  performance,  notwithstanding  a failure  to  keep 
the  dates  assigned  by  the  contract,  either  for  completion,  or  for 
the  steps  towards  completion,  if  it  can  do  iustice  between  the 
parties,  and  if  (as  Lord  Justice  Turner  said  in  Roberts  v.  Berry) 
there  is  nothing  in  the  ‘express  stipulations  between  the  parties, 
the  nature  of  the  property,  or  the  surrounding  circumstances/ 
which  would  make  it  inequitable  to  interfere  with  or  modify  the 
legal  right.  This  is  what  is  meant,  and  all  that  is  meant,  when 
it  is  said  that  in  equity  time  is  not  of  the  essence  of  the  contract.” 

McSweeney  v.  Kay  (1868),  15  Gr.  432,  may  also  be  referred 
to  for  a statement  as  to  the  effect  in  a court  of  equity  of  time  being 
made  the  essence  of  a contract:  p.  439  et  seq. 

In  none  of  the  cases  to  which  I have  referred  did  the  exact 
question  which  is  presented  for  decision  in  the  case  at  bar  arise. 
Howe  v.  Smith,  27  Ch.D.  89,  and  Soper  v.  Arnold , 14  App.  Cas. 
429,  upon  which  great  reliance  was  placed  by  the  learned  counsel 
for  the  appellants,  and  to  which  I have  before  referred,  were  both 
cases  in  which  the  purchaser  had  paid  a deposit  and  had  failed 
to  complete  his  purchase  by  payment  of  his  purchase  money, 
and  the  conditions  of  sale  in  both  cases  provided  that  if  the  pur- 
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chaser  should  fail  to  comply  with  them,  the  deposit  should  be  for- 
feited and  the  vendors  should  be  at  liberty  to  resell.  As  I have 
said,  in  neither  case  was  there  an  express  stipulation  that  time 
should  be  of  the  essence  of  the  contract.  The  main  question 
in  the  former  and  the  sole  question  in  the  latter  case  was  as  to 
the  right  of  the  purchaser  to  have  his  deposit  returned.  Such 
a deposit,  as  stated  by  Fry,  L.J.,  in  Howe  v.  Smith,  at  p.  101,  “is 
not  merely  a part  payment,  but  is  . . . also  an  earnest  to 

bind  the  bargain  . . . and  creates  by  the  fear  of  its  forfeiture 

a motive  in  the  payer  to  perform  the  rest  of  the  contract.”  Bowen, 
L.J.,  in  the  same  case,  p.  98,  says:  “A  deposit,  if  nothing  more 
is  said  about  it,  is,  according  to  the  ordinary  interpretation  of 
business  men,  a security  for  the  completion  of  the  purchase.” 

Lord  Macnaghten  says  in  Soper  v.  Arnold,  p.  435:  “The  deposit 
serves  two  purposes — if  the  purchase  is  carried  out  it  goes  against 
the  purchase  money — but  its  primary  purpose  is  this,  it  is  a guaran- 
tee that  the  purchaser  means  business.” 

The  payment  of  a deposit  is  a very  different  thing,  in  my 
opinion,  from  the  payment  of  an  instalment  of  the  purchase  money. 

Lord  Westbury,  in  Rose  v.  Watson  (1864),  10  H.L.C.  672, 
speaking  of  the  right  of  a purchaser  under  an  agreement  for  sale 
and  purchase,  says,  p.  678:  “When  the  owner  of  an  estate  con- 
tracts with  a purchaser  for  the  immediate  sale  of  it,  the  owner- 
ship of  the  estate  is,  in  equity,  transferred  by  that  contract.  Where 
the  contract  undoubtedly  is  an  executory  contract,  in  this  sense, 
namely,  that  the  ownership  is  transferred,  subject  to  the  pay- 
ment of  the  purchase  money,  every  portion  of  the  purchase  money 
paid  in  pursuance  of  that  contract  is  a.  part  performance  and 
execution  of  the  contract,  and,  to  the  extent  of  the  purchase  money 
so  paid,  does,  in  equity,  finally  transfer  to  the  purchaser  the  owner- 
ship of  a corresponding  portion  of  the  estate.” 

It  must  be  understood,  however,  that  this  transfer  is  only 
sub  modo,  that  is  to  say,  conditional  upon  the  contract  being  ulti- 
mately completed,  and  that  upon  the  contract  coming  to  an  end 
in  any  other  way  than  by  completion,  the  equitable  estate  revests 
in  the  vendor:  Fry  on  Contracts,  4th  ed.,  sec.  1392,  pp.  589,  590. 

In  Cornwall  v.  Henson,  [1900]  2 Ch.  298,  which  in  some  of  its 
features  resembles  this  case,  the  contract  provided  for  the  pur- 
chase money  being  paid  £40  down  and  the  residue  in  twelve  equal 
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quarterly  payments,  and  that  in  ease  of  default  in  the  payment 
of  any  instalment  the  whole  of  the  unpaid  instalments  should 
become  immediately  payable,  and  that  in  the  event  of  default 
for  thirty  days  in  payment  the  vendor  should  be  at.  liberty  to 
resell  the  land  and  to  retain  out  of  the  proceeds  of  sale  the  unpaid 
instalments  with  interest,  and  should  pay  the  balance  to  the  pur- 
chaser. The  purchaser  went  into  possession  under  the  con- 
tract, and,  though  generally  in  arrear,  he  had  by  August,  1895, 
paid  all  of  the  instalments  except  the  last,  which  became  due 
on  the  29th  September,  1895,  and  was  never  paid.  Correspond- 
ence took  place,  in  which  the  vendor  called  on  the  purchaser  to 
pay,  but  he  never  gave  him  notice  that  if  payment  was  not  made 
within  a specified  time,  he  should  treat  the  contract  as  abandoned. 
In  October,  1896,  the  purchaser  went  away,  and  the  vendor  was 
unable  to  find  him.  The  vendor  resumed  possession  of  the  land 
and  endeavoured  to  sell  it,  but  without  success,  and  in  March, 
1898,  let  it  for  three  years  to  a tenant,  who  took  possession.  In 
June,  1898,  the  purchaser  reappeared,  and  wrote  to  the  vendor  that 
he  w*as  prepared  to  pay  the  final  instalment.  In  July,  1898,  the 
purchaser  commenced  an  action  against  the  vendor,  claiming 
specific  performance  of  the  agreement  and  damages  in  lieu  of  or 
in  addition  to  specific  performance.  According  to  the  report, 
the  land  was  in  a “ derelict  state,”  the  fences  were  broken  down, 
a road  which  the  purchaser  was  to  make  was  not  made,  and  the 
rates  and  tithes  were  not  paid  by  him,  and  the  land  was  not  worth 
what  the  purchaser  had  already  paid.  It  appears  to  have  been 
conceded  by  counsel  at  the  trial  before  Cozens-Hardy,  J.,  [1899] 
2 Ch.  710,  that  specific  performance  could  not  be  granted  (p.  714), 
but  the  claim  for  damages  was  pressed,  with  the  result  that  the 
action  was  dismissed,  on  the  ground  that  the  plaintiff  had  shewn 
by  his  conduct  that  he  had  repudiated  the  contract,  and  that  the 
defendant  was  justified  in  treating  this  as  an  abandonment  by 
the  plaintiff  of  his  rights  under  the  contract,  and  in  acting  thence- 
forward as  the  true  owner  of  the  property  both  at  law  and  equity 
(per  Webster,  M.R.,  [1900]  2 Ch.  at  p.  301).  The  plaintiff  ap- 
pealed, and  succeeded  in  establishing  his  claim  for  damages  for 
what  was  held  to  be  the  defendant’s  wrongful  dealing  with  the 
property.  The  Master  of  the  Rolls  in  delivering  judgment  said 
(p.  302):  “It  is  not  necessary  to  deal  with  the  question  whether 
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the  plaintiff  is  entitled  to  a return  of  the  instalments  which  he 
has  paid,  because  he  has  not  insisted  upon  that  relief,  but  I feel 
very  great  doubt  whether  the  doctrine  of  Howe  v.  Smith  would 
apply  to  a case  in  which  the  purchase  money  was  to  be  paid  in 
instalments.”  Rigby  and  Collins,  L.JJ.,  dealt  with  the  case  on 
the  footing  that  the  contract  was  a subsisting  one,  notwithstand- 
ing the  delay  of  the  plaintiff,  and  that  there  had  not  been  a repu- 
diation by  him  of  the  contract,  and  Collins,  L.J.,  expressed  the 
opinion  that  if  the  contract  had  contained  an  express  stipulation 
that  on  the  non-payment  of  any  instalment  the  purchaser  should 
forfeit  all  the  instalments  which  he  had  previously  paid,  the 
Court  would  have  regarded  that  provision  as  a penalty,  and  would 
have  relieved  him  from  it,  as  was  done  in  In  re  Dagenham  ( Thames ) 
Dock  Co.  (1873),  L.R.  8 Ch.  1022. 

In  In  re  Dagenham  ( Thames ) Dock  Co.  the  company  had  pur- 
chased land  from  the  trustees  of  Sir  Edward  Hulse  for  £4,000; 
£2,000  was  to  be  paid  on  the  execution  of  the  agreement,  where- 
upon the  company  were  to  be  let  into  possession,  and  the  remain- 
ing £2,000,  with  interest  from  the  date  of  the  agreement  (14th 
August,  1865),  on  the  1st  November,  1865,  when  the  purchase 
was  to  be  completed.  The  agreement  contained  a clause  pro- 
viding that  in  case  the  second  sum  of  £2,000  and  the  interest 
should  not  be  entirely  paid  off  and  discharged  by  the  7th  August, 
1867,  in  which  respect  time  should  be  of  the  essence  of  the  con- 
tract, it  should  be  lawful  for  the  trustees  to  re-enter  upon  the 
land  as  in  their  former  estate  and  to  eject  the  company,  without 
any  obligation  on  the  part  of  the  trustees  to  repay  to  the  com- 
pany any  part  of  the  £4,000  which  might  have  been  previously 
paid,  or  any  interest  thereon,  which  should  be  absolutely  for- 
feited to  the  vendors.  The  first  £2,000  was  paid  on  the  execu- 
tion of  the  agreement,  and  the  company  were  let  into  possession; 
the  time  for  payment  of  the  remaining  £2,000  was  subsequently 
extended  to  the  1st  August,  1868;  a further  extension  of  time 
until  the  1st  November,  1869,  was  given  by  agreement  dated 
the  1st  August,  1868;  and  this  agreement  contained  a provision 
similar  in  its  terms  to  that  contained  in  the  original  agreement 
as  to  the  effect  of  non-payment  of  the  second  £2,000  and  interest. 
The  money  was  not  paid,  and  on  the  11th  December,  1869,  an 
order  to  wind  up  the  company  was  made.  The  trustees  having 
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brought  an  action  of  ejectment,  an  order  was  made  by  consent 
in  the  winding-up  that  they  should  be  at  liberty  to  sign  judg- 
ment, they  undertaking  not  to  issue  execution  until  further  order, 
and  to  abide  by  any  order  the  Court  might  make  'as  to  the  property 
affected  by  the  judgment  and  as  to  costs  and  otherwise.  On 
the  26th  March,  1873,  the  trustees  applied  for  leave  to  issue  execu- 
tion and  for  an  order  that  the  liquidator  and  the  company  should 
deliver  up  possession  “free  from  all  claims  of  the  company.’ ’ The 
Master  of  the  Rolls  offered  the  trustees  an  order  for  sale  and  pay- 
ment as  in  the  ordinary  case  of  vendor’s  lien,  and,  this  offer  being 
declined,  he  refused  to  make  any  order.  Upon  appeal  to  the 
Court  of  Appeal  it  was  held  that  the  case  was  one  of  a mere  penalty 
for  non-payment  of  the  purchase  money,  and  that  the  company 
were  entitled  to  be  relieved  on  payment  of  the  residue  of  the  pur- 
chase money  with  interest. 

In  the  case  at  bar,  there  was,  as  I have  said,  no  repudiation 
of  the  contract  by  the  respondent,  and  there  was  nothing  done 
by  the  appellants  in  the  way  of  rescinding  because  of  the  default 
of  the  respondent  in  paying  the  instalment  of  the  purchase  money 
which  fell  due  in  November,  1905,  and,  looking  at  the  form  of 
the  provision  as  to  time  being  of  the  essence  of  the  contract,  which 
is  coupled  with  the  provision  that  unless  the  payments  should  be 
punctually  made  at  the  time  and  in  the  manner  mentioned  in 
the  agreement,  the  appellants  should  be  at  liberty  to  resell  the 
land,  I am  of  opinion  that  the  parties  did  not  intend  that  the 
mere  failure  of  the  respondent  to  pay  an  instalment  of  the  pur- 
chase money  on  the  day  fixed  for  payment  by  the  agreement 
should  cause  the  loss  of  his  rights  under  the  agreement,  and  I 
am  inclined  to  think  that  the  intention  was  that  if  he  should  make 
default  the  penalty  for  that  default  should  be  that  the  appellants 
might  resell  the  land,  in  order  to  satisfy  what  remained  due  on 
account  of  the  purchase  money  and  interest.  A substantial 
part  of  the  purchase  money  had  been  paid.  The  respondent 
was  liable  on  his  covenants  for  the  payment  of  what  remained 
due,  and  was  apparently  possessed  of  other  property,  and  the 
land  was  not  likely  to  depreciate  in  value,  and,  that  being  the 
case,  it  appears  to  me  unlikely  that  either  party  to  the  agreement 
intended  that  failure  to  pay  on  the  very  day  an  instalment  be- 
came due  should  have  the  effect  of  depriving  the  respondent  of 
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the  property,  which  would  be  the  effect  if  the  agreement  is  to  D.C. 

be  interpreted  as  we  are  asked  by  the  appellants  to  construe  it.  1908 

We  are,  I think,  warranted  by  the  last  two  cases  to  which  Labelle 
I have  referred,  in  holding,  as  my  brother  Teetzel  did,  that  in  q’Connor 

the  circumstances  the  respondent  has  not  lost  his  right  to  have  

the  agreement  specifically  performed. 

I am  unable  to  distinguish  this  case  from  the  Dagenham  case. 

There  time  was  made  the  essence  of  the  contract,  and  the  pro- 
vision as  to  the  consequence  of  default  was  stronger  than  is  the 
corresponding  provision  in  this  case,  and  the  effect,  though  not 
the  form  of  the  decision,  was  that  the  company  were  entitled  to 
specific  performance  notwithstanding  their  default  in  paying  the 
second  instalment  of  the  purchase  money  on  the  day  appointed 
for  its  payment. 

I would,  therefore,  affirm  the  judgment  of  my  brother  Teetzel, 
and  dismiss  the  appeal  with  costs. 

MacMahon,  J.: — The  action  is  for  the  specific  performance 
of  an  agreement  for  the  sale  by  the  defendants  to  the  plaintiff 
of  two  lots  in  the  town  of  New  Liskeard,  in  the  district  of  Nipissing, 
and  was  tried  at  North  Bay  on  the  13th  December,  1906,  by 
Mr.  Justice  Teetzel,  who  directed  that  judgment  be  entered  for 
the  plaintiff  for  specific  performance  with  costs,,  the  plaintiff  to 
be  at  liberty  to  set  off  pro  tanto  the  balance  of  purchase  money 
payable  by  him  against  the  costs  payable  by  the  defendants. 

The  defendants  had  on  the  10th  May,  1905,  purchased  the 
lots  in  question  from  one  Ritchie  under  an  agreement  by  which 
they  were  to  pay  $230  therefor,  as  follows:  $60  in  cash,  $85  pay- 
able in  six  months  (10th  November),  and  the  balance,  $85,  in 
one  year  (10th  May,  1906),  interest  payable  half-yearly,  and  to 
be  compounded  if  not  paid  at  maturity. 

The  defendant  Rose  O’Connor  lives  at  New  Liskeard,  and 
the  defendant  John  Blanchet  is  a merchant  at  North  Bay;  and 
the  plaintiff  was  a farmer  at  Cache  Bay,  in  the  district  of  Nipissing, 
but  at  the  time  the  agreement  for  sale  and  purchase  was  entered 
into  was  on  a visit  to  New  Liskeard,  where  he  saw  Jeremiah  O’Connor 
— husband  of  the  defendant  Rose  O’Connor — with  whom  the 
negotiations  were  carried  on  resulting  in  the  execution  of  an 
agreement  under  seal  dated  the  25th  May,  1905,  whereby  the 
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defendants  agreed  to  sell  to  the  plaintiff  and  the  plaintiff  agreed 
to  purchase  lots  21  and  22  on  the  south  side  of  Whitewood  avenue, 
in  the  town  of  New  Liskeard,  for  $290,  payable  as  follows:  $100 
cash;  $75  in  five  months  and  three  weeks  (15th  November,  1905); 
and  $115  at  the  expiration  of  eleven  months  and  three  weeks 
(15th  May,  1906);  with  interest  on  the  unpaid  instalments  at 
six  per  cent,  until  paid. 

The  plaintiff  covenanted  to  pay  all  taxes  rated  against  the 
property  after  the  25th  May,  1905. 

The  agreement  also  contains  the  following  clauses: — 

“And  it  is  expressly  understood  that  time  is  to  be  considered 
the  essence  of  this  agreement,  and  unless  the  payments  are  punc- 
tually made  at  the  time  and  in  the  manner  above  mentioned,  the 
said  parties  of  the  first  part  are  to  be  at  liberty  to  resell  the  said 
lands. 

“The  party  of  the  second  part,  his  heirs,  executors,  adminis- 
trators, and  assigns,  to  have  the  privilege  of  paying  off  said  balances 
of  purchase  price  at  any  time  prior  to  the  times  herein  mentioned, 
interest  on  moneys  as  paid  to  cease  from  dates  of  payment.” 

During  the  negotiations  Jeremiah  O’Connor  told  the  plaintiff 
that  the  deferred  instalments  of  the  purchase  money  were  to  be 
payable  at  the  times  to  meet  the  instalments  payable  by  the  de- 
fendants to  Ritchie,  the  person  from  whom  the  lots  were  bought. 
The  plaintiff  requested  that  the  agreement  should  be  prepared 
by  Messrs.  McEwan  & Morgan,  solicitors,  of  New  Liskeard,  and 
it  was  drawn  by  them  in  accordance  with  the  terms  agreed  upon 
between  O’Connor  and  the  plaintiff,  and  the  plaintiff  says  it  was, 
before  execution,  read  over  and  explained  to  him  by  Mr.  Morgan. 

Jeremiah  O’Connor  said  he  wrote  the  plaintiff  prior  to  the 
instalment  of  November,  1905,  coming  due,  at  Cache  Bay,  the 
address  given  by  him  when  the  agreement  was  executed.  But 
the  plaintiff,  having  moved  to  the  village  of  Latchford,  did  not 
receive  the  letter.  The  plaintiff  is  illiterate,  but  early  in  Novem- 
ber his  wife  read  the  duplicate  agreement,  which  the  plaintiff 
had  in  his  possession,  and  told  him  the  date  when  the  first  instal- 
ment became  due.  He  said  the  reason  he  did  not  then  pay  was 
because  he  had  no  money. 

About  the  1st  January,  1906,  the  plaintiff  went  to  New  Liskeard, 
and  said  he  saw  O’Connor,  from  whom  he  asked  an  extension 
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of  two  or  three  weeks,  to  pay  the  November  instalment,  which 
O'Connor  refused.  The  plaintiff,  in  his  examination  in  chief, 
said:  “I  hadn't  the  money  that  day,  because  I wanted  to 

know.  I wanted  two  or  three  weeks. . Q.  Then  in  two  or  three 
weeks  you  came  back?  A.  No,  I wrote  him  a letter.  Q.  And 
in  the  letter  did  you  enclose  the  money?  A.  No;  Mr.  Blanchet 
was  to  find  out  what  I was  to  do.  I wanted  an  answer." 

The  plaintiff  said  that  O'Connor  had  promised  to  write  after 
seeing  Blanchet  and  let  him  know  what  the  latter  told  him. 
O'Connor  denied  promising  to  write,  and  said  there  was  no 
particular  time  mentioned  when  he  could  see  Blanchet;  that 
the  plaintiff  wanted  an  extension  until  the  1st  February  to  pay, 
and  said  he  would  then  pay  all;  and  that  he  (O'Connor)  replied: 
“I  can't  do  business  in  that  way;  you  will  have  to  stand  by  your 
agreement.  Mr.  Blanchet  has  to  be  consulted  in  the  matter. 
I haven't  power  to  do  anything.”  He  (O'Connor)  said  he  would 
be  writing  to  Blanchet  before  long,  or  would  see  him  and  mention 
it  to  him.  He  saw  Blanchet  shortly  afterwards,  but  he  would 
not  consent  to  the  extension. 

Instead  of  going  to  New  Liskeard  on  the  1st  February,  as 
he  told  O’Connor  he  would,  or  of  waiting  to  hear  from  O'Connor 
what  Blanchet  would  do,  as  he  said  O'Connor  promised,  the  plain- 
tiff, about  the  15th  February,  instructed  Peter  McMahon  to 
write  O'Connor  and  Blanchet  and  say  that  if  they  would  forward 
the  deed  of  the  lots  he  was  willing  to  pay  the  amount  with  interest. 
This,  no  doubt,  he  considered  equivalent  to  going  to  New  Liskeard 
on  the  1st  February,  as  he  had  told  O’Connor  he  would  do,  and 
pay  the  whole  amount  of  the  mortgage  money  and  the  interest. 
If  he  was  prepared  to  pay,  why  not  tender  the  amount  due?  He 
could  not  expect  the  defendant  to  forward  the  deed  until  pay- 
ment had  been  made.  It  looks  as  if  the  letter  was  written  for 
the  purpose  of  delay,  as  the  plaintiff  made  no  further  move  until 
the  23rd  April. 

On  the  17th  April,  1906,  Blanchet  assigned  to  Rose  O'Connor 
all  his  interest  in  the  lots. 

The  plaintiff  went  to  New  Liskeard  on  the  23rd  April,  and 
saw  Jeremiah  O’Connor,  to  whom  he  said  he  offered  a cheque 
signed  by  himself  and  his  son  on  the  Sovereign  Bank  at  Burk’s 
Falls,  for  the  whole  balance  due  with  interest,  which  O’Connor 


D.C. 

1908 

La  belle 
v. 

O’Connor. 
MacMahon,  J. 


534 


ONTARIO  LAW  REPORTS. 


D.  C. 
1908 

Labelle 

V. 

O’Connor. 
MacMahon,  J. 


[VOL. 

refused  to  accept.  This  was  not  in  any  sense  a tender,  as  it  was 
not  in  money,  and  specific  performance  could  not  be  decreed  unless 
there  was  a valid  tender.  The  plaintiff  demanded  a return  of 
the  $100  at  the  time  he  made  this  invalid  tender. 

The  plaintiff  did  not  pay  the  taxes,  as  covenanted;  and  the 
defendant  Rose  O’Connor,  on  the  15th  November,  1906,  paid 
the  taxes,  amounting  to  $8.55. 

The  property  had  increased  greatly  in  value  during  1906,  as 
the  plaintiff  said  that  during  the  autumn  of  that  year  he  had  been 
offered  $600  for  the  lots. 

In  Webster  on  Particulars  and  Conditions  of  Sale,  3rd  ed., 
p.  309,  the  author  says:  “Where  the  purchase  money  is  to  be 
paid  by  instalments,  and  time  is  made  of  the  essence  of  the  con- 
tract, every  default  by  the  purchaser  in  payment  of  an  instalment 
gives  the  vendor  a new  right  to  rescind:  Hunter  v.  Daniel,  4 Hare 
420.” 

In  the  Hunter  case  the  plaintiff  covenanted  to  make  the  several 
payments  mentioned  in  the  agreement  at  the  respective  times 
therein  stated.  The  defendant  had  accepted  an  instalment  of 
the  purchase  money  which  was  not  due  unless  the  agreement 
was  to  be  continued.  And  Vice-Chancellor  Wigram,  in  giving 
judgment,  said,  at  p.  432:  “I  agree  with  the  defendants,  that 
each  breach  on  the  part  of  the  plaintiff,  in  the  non-payment  of 
money,  was  a new  breach  of  the  agreement;  and  that,  time  being 
of  the  essence  .of  the  contract,  each  breach  gave  the  defendants 
a right  to  rescind  the  contract;  but  that  right  should  have  been 
asserted  the  moment  the  breach  occurred.  The  defendants  were 
not  at  liberty  to  treat  the  agreement  as  still  subsisting,  and  to 
take  the  benefit  of  it  at  the  expense  of  the  plaintiff,  if  they  meant 
to  insist  that  it  was  at  an  end.  They  were  at  liberty  to  rescind 
it,  but  were  not  imperatively  bound  to  do  so.  There  is  no  stronger 
reason  for  holding  that  the  forfeiture  of  a lease  is  waived  by  the 
acceptance  of  rent  subsequently  accruing,  than  there  is  in  this 
case  for  holding  that  the  acceptance  of  an  instalment  of  purchase 
money  (which  was  not  due  unless  the  agreement  was  to  be  con- 
tinued) is  a waiver  of  the  right  to  rescind  the  agreement.  The 
defendants  had  no  right  to  accept  the  money  but  upon  the  principle 
that  the  agreement  was  still  subsisting.” 

The  defendants  had  in  no  manner  waived  their  right  to  rescind. 
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O’Connor  told  the  plaintiff  in  January:  “I  can’t  do  business  in 
that  way.  You  will  have  to  stand  by  your  agreement.” 

In  Fry  on  Specific  Performance,  4th  ed.,  sec.  1055,  the  text 
is  the  same  as  that  given  above  from  Webster. 

Webster,  at  p.  309,  also  says:  “If  the  purchaser  is  not  pre- 

pared with  his  purchase  money  on  the  day  fixed,  then  in  cases 
where  time  is  not  of  the  essence  the  vendor  cannot  rescind  at 
once,  but  must  allow  the  purchaser  a reasonable  time:  Howe  v. 
Smith,  27  Ch.D.  89.  There  the  contract  was  entered  into  on 
the  24th  March,  and  completion  was  fixed  for  24th  April,  the 
vendor  not  to  resell  for  six  weeks  after  the  24th  April,  and  on 
the  20th  June  the  vendor,  after  pressing  for  completion,  agreed 
to  extend  the  time  for  completion  for  a month;  it  was  held  that 
the  expiration  of  that  month  was  the  latest  time  at  which  the 
purchaser  could  compel  the  vendor  to  accept  the  purchase  money 
and  complete.” 

In  Howe  v.  Smith  the  plaintiff  (the  purchaser)  paid  £500, 
which  was  stated  in  the  contract  to  be  “as  a deposit  and  in  part 
payment  of  the  purchase  money.”  (How  much  was  deposit  and 
how  much  part  payment  of  the  purchase  money  is  not  stated.) 
The  contract  provided  that  if  the  purchaser  failed  to  comply  with 
the  agreement  the  vendor  should  be  at  liberty  to  resell  and  recover 
any  deficiency  in  price  as  liquidated  damages.  In  his  judgment, 
at  pp.  103-4,  Fry,  L.J.,  said:  “The  contract  was  entered  into 
on  the  24th  of  March — the  24th  of  April  being  fixed  for  comple- 
tion—but  by  a letter  written  at  the  same  time  the  vendor’s  solicitor 
agreed  that  the  clause  for  resale  should  not  be  put  in  force  until 
the  lapse  of  six  weeks  from  the  24th  of  April.  This  was  not  a 
stipulation  postponing  the  time  for  completion  generally,  but 
merely  limiting  the  exercise  of  a consequential  power.  The 
24th  of  April  arrived,  and  the  draft  conveyance  had  not  been  sent, 
and  the  vendor  pressed  for  completion,  but  in  vain.  It  appears 
that  on  the  20th  of  June  the  vendor  agreed  to  give  a month’s 
time  for  completion  on  the  purchaser  agreeing  to  pay  certain  costs 
(to  which  the  purchaser  assented).  Having  regard  to  all  that 
had  occurred  before,  I consider  that  the  expiration  of  this  month 
was  the  latest  time  at  which  the  purchaser  could  require  the  vendor 
to  accept  the  purchase  money  and  complete.  ...  In  a word, 
the  purchaser  has,  in  my  opinion,  been  guilty  of  such  delay,  whether 
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measured  by  the  rules  of  law  or  equity,  as  deprives  him  of  his  right 
to  specific  performance,  and  of  his  right  to  maintain  an  action 
for  damages — and  under  these  circumstances  I hold  that  the 
purchaser  has  no  right  to  recover  his  deposit.” 

In  Soper  v.  Arnold , 14  App.  Cas.  429,  the  respondents  in  1882 
contracted  to  sell  to  the  appellant  certain  land  at  the  price  of 
£6,100,  of  which  £610  was  to  be  paid  on  signing  the  contract, 
and  the  residue  on  completion.  The  conditions  of  sale  provided 
that  if  the  purchaser  failed  to  comply  with  the  conditions  the 
deposit  should  be  forfeited  to  the  vendors,  who  should  be  at  liberty 
to  resell.  The  purchaser  paid  the  deposit,  but  when  the  time 
for  completion  arrived,  he  could  not  provide  the  residue  of  the 
purchase  money.  The  vendors  thereupon  gave  the  purchaser 
notice  that  the  contract  was  rescinded  and  the  deposit  forfeited. 
Three  years  afterwards,  the  vendors  having  contracted  to  sell  to 
another  purchaser,  it  was  decided  that  their  title  was  bad,  owing 
to  a defect  which  had  appeared  on  the  face  of  the  abstract  delivered 
to  the  first  purchaser.  The  first  purchaser  thereupon  brought 
an  action  to  recover  his  deposit,  on  the  ground  of  mutual  mis- 
take and  failure  of  consideration.  It  was  held  by  the  House 
of  Lords,  affirming  the  decision  of  the  Court  of  Appeal,  that  the 
title  having  been  accepted  and  the  deposit  having  been  forfeited 
solely  in  consequence  of  the  purchaser’s  default,  he  was  not  en- 
titled to  recover  the  deposit.  Lord  Macnaghten  in  his  judg- 
ment, at  p.  435,  says:  “There  was  a contract  for  the  sale  of  some 
real  property.  There  were  the  usual  conditions  of  sale.  There 
was  a deposit  paid,  and  there  were  the  ordinary  provisions  as 
to  the  forfeiture  of  the  deposit.  An  abstract  was  delivered;  the 
vendors’  title  was  fully  disclosed;  that  title  was  duly  accepted 
and  approved;  the  conveyance  was  prepared,  and  everything 
seemed  ready  for  completion;  but  when  the  time  came  for  paying 
the  price  the  balance  of  the  purchase  money  was  not  forthcoming. 
The  purchaser  had  to  abandon  the  contract;  the  deposit  was 
forfeited,  and  the  matter  was  apparently  closed.  Everybody 
knows  what  a deposit  is.  The  purchaser  did  not  want  legal  advice 
to  tell  him  that.  The  deposit  serves  two  purposes — if  the  pur- 
chase is  carried  out  it  goes  against  the  purchase  money— but 
its  primary  purpose  is  this,  it  is  a guarantee  that  the  purchaser 
means  business;  and  if  there  is  a case  in  which  a deposit  is  rightly 
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and  properly  forfeited,  it  is,  I think,  when  a man  enters  into  a 
contract  to  buy  real  property  without  taking  the  trouble  to  con- 
sider whether  he  can  pay  for  it  or  not.” 

In  Barclay  v.  Messenger,  22  W.R.  522,  43  L.J.  Ch.  449,  by  an 
agreement  for  a building  lease,  dated  the  1st  January,  1873,  the 
Clothworkers  Company  agreed  to  grant  to  Messenger  and  Wilcox 
an  eighty  years’  lease  of  a piece  of  land  on  which  Messenger  and 
Wilcox  agreed  to  erect  a house  of  a specified  value  within  a year 
from  the  25th  December,  1872,  power  being  reserved  to  the  Cloth- 
workers  Company  to  put  an  end  to  the  agreement  in  case  of  de- 
fault in  completing  the  house  within  twTo  months  from  the  25th 
December,  1873.  On  the  15th  July,  1873,  Messenger  and  Wilcox 
agreed  with  the  plaintiffs,  Barclay  and  Vallance,  to  sell  to  them 
their  interest  under  the  agreement  at  the  price  of  £2,000,  £1,000 
of  which  was  paid  at  the  time,  and  £1,000  was  to  be  paid  on  the 
31st  July,  or  such  deferred  date  as  the  parties  might  agree  upon; 
and  that  if  the  second  £1,000  was  not  paid  on  the  31st  July,  or 
upon  such  deferred  date  as  the  parties  might  agree  upon,  the  £1,000 
should  be  forfeited,  and  the  contract  become  null  and  void.  Shortly 
after  the  execution  of  this  agreement  the  plaintiffs  entered  into 
possession  of  the  land,  but  did  not  commence  building.  The 
second  £1,000  not  having  been  paid,  nor  any  deferred  time  having 
been  agreed  on,  Messenger  and  Wilcox,  on  the  16th  August,  wrote 
the  plaintiffs,  saying  that  unless  the  works  were  commenced  on 
the  following  Monday,  the  £1,000  must  be  paid  within  a week 
of  the  following  Tuesday,  i.e.,  on  the  26th  August.  The  works 
w7ere  not  commenced,  nor  was  the  £1,000  paid,  and  on  the  2nd 
October  Messenger  and  Wilcox  gave  the  plaintiffs  notice  that 
by  reason  of  the  default  in  the  payment  of  the  £1,000,  the  agree- 
ment had  become  void,  and  that  they  no  longer  considered  them- 
selves bound  thereby,  and  should  proceed  to  deal  with  the  property 
as  if  the  agreement  had  never  been  entered  into.  On  the  20th 
October  Messenger  and  Wilcox,  with  the  knowledge  of  the  plain- 
tiffs, sold  the  benefit  of  the  agreement  to  one  Browning,  who  in 
December  took  possession  and  commenced  building.  On  a bill 
filed  by  the  plaintiffs  on  the  8th  January,  1874,  offering  to  pay 
the  £1,000  with  interest,  and  praying  for  specific  performance, 
and  that  Browning  might  be  restrained  from  continuing  in  pos- 
session, and  Messenger  and  Wilcox  from  assigning  away  their 
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interest  under  the  agreement  with  the  Clothworkers  Company,  it 
was  held  that  time  was  of  the  essence  of  the  contract;  and  that 
the  letter  of  the  16th  August  was  only  a qualified  and  conditional 
waiver  of  the  stipulation  that  time  should  be  the  essence;  and 
that  the  mere  giving  of  time,  where  time  is  of  the  essence  of  the 
contract,  is  only  a waiver  to  the  extent  of  substituting  the  ex- 
tended time  for  the  original  time,  and  not  a destruction  of  the 
essential  character  of  the  time.  Jessel, . M.R.,  in  giving  judg- 
ment, at  p.  523,  said:  “Now,  the  first  question  I have  to  decide 
is,  what  the  legal  rights  of  the  parties  are  on  the  contract.  . . . 

The  first  point  to  be  considered  is,  was  time  originally  of  the  essence 
of  this  contract?  I am  clearly  of  opinion  that  it  was.  I do 
not  know  how  it  could  have  been  more  strongly  expressed  than 
this.  An  agreement  to  pay  on  a given  day,  or  at  a deferred  date 
if  agreed  upon  (there  was  no  deferred  date  agreed  upon),  and  if 
not  the  contract  to  be  void.  It  seems  to  me,  there  being  nothing 
whatever  to  be  done  under  the  contract  by  the  plaintiffs,  and 
every  obligation  being  on  the  plaintiffs,  that  it  is  impossible  to 
put  any  other  interpretation  on  the  contract  than  that  both  par- 
ties intended  that  the  date  of  payment  of  the  £1,000  should  be 
of  the  essence  of  the  contract.  I should  have  had  no  doubt  what- 
ever on  the  agreement  itself  apart  from  Hudson  v.  Bartram  (1818), 
3 Madd.  440,  where  Sir  John  Leech  held  that  time  had  been  made 
of  the  essence  of  the  contract  under  a precisely  similar  contract, 
although  he  held  under  the  circumstances  there  had  been  a waiver 
of  the  stipulations.” 

In  the  present  case,  by  the  terms  of  the  agreement,  punctual 
payment  of  the  instalments  of  the  purchase  money  is  made  the 
essence  of  the  contract,  which  was  not  the  case  in  Barclay  v. 
Messenger. 

It  is  true  that  the  clause  making  time  the  essence  constitutes, 
part  of  the  printed  form  of  the  agreement,  but  that  the  inten- 
tion of  the  parties  was  that  punctual  payment  of  the  instalments- 
should  be  the  essence  of  the  contract  is  manifest  from  what  took 
place  between  the  plaintiff  and  Jeremiah  O’Connor,  who  was- 
expressly  stipulating  that  the  payments  should  be  made  at  the 
times  to  meet  those  under  the  agreement  with  Ritchie.  What 
greater  precautions  could  have  been  adopted  to  have  the  con- 
tract prepared  in  conformity  with  what  the  parties  had  agreed 
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upon  than  by  going  to  the  solicitor  and  telling  him  the  result? 
If  the  relief  claimed  by  the  plaintiff  be  granted,  it  would  be,  in 
effect,  to  read  out  the  essence  clause  which  the  vendors  (the  de- 
fendants) were  insisting  upon,  and  which  was  the  basis  upon  which 
they  were  contracting. 

When  the  terms  of  the  contract  were  explained  to  the  plain- 
tiff by  the  solicitor  whom  he  had  named,  how  can  he  now  be  allowed 
to  say  that  it  was  not  his  intention  that  prompt  payment  of  the 
instalments  should  be  of  the  essence  of  the  contract? 

By  a clause  of  my  judgment  as  at  first  framed,  I dealt  with 
the  $100  paid  by  the  plaintiff  as  being  a deposit,  and  held  that 
on  the  authority  of  Fry  on  Specific  Performance,  4th  ed.,  sec.  1492, 
he  was  not  entitled  to  a return  of  the  money.  But  1 was  in  error 
in  so  treating  it,  as  it  was  paid  as  an  instalment  of  the  purchase 
money,  and,  having  since  read  the  judgment ‘of  my  brother  Anglin, 
I agree  that  the  amount  so  paid  should  be  credited  by  the -de- 
fendants on  account  of  the  costs  awarded  by  this  judgment. 

I would  reverse  the  judgment  of  the  learned  trial  Judge,  and 
direct  judgment  to  be  entered  for  the  defendants  dismissing  the 
action  with  costs. 
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Anglin,  J.: — I have  had  the  advantage  of  perusing  the  opinions 
of  my  Lord  the  Chief  Justice  and  of  my  brother  MacMahon,  in 
which  the  material  facts  are  stated. 

Where,  as  here,  in  a contract  prepared  by  his  own  solicitor, 
time  is  expressly  declared  to  be  of  the  essence  of  the  agreement, 
the  plaintiff,  who  comes  forward  to  prove  that  he  did  not  intend 
to  commit  himself  to  such  a bargain,  undertakes  an  almost  im- 
possible task.  Until  he  shews  conclusively  that  this  provision 
crept  in  by  mistake  or  inadvertence,  the  inquiry  whether  the 
other  features  of  the  contract  and  the  circumstances  in  which 
it  was  made,  including  the  nature  of  the  property  which  is  its 
subject,  indicate  that  time  was  originally  of  the  essence  of  the 
contract,  seems  to  me  quite  supererogatory.  Excluding  fraud,  acci- 
dent, and  mistake,  I cannot  see  upon  what  principle  the  Court 
can  be  asked  to  infer  from  surrounding  circumstances  and  con- 
duct of  the  parties  that  they  intended  to  make  a bargain  in  any 
respect  different  from  that  which  they  have  so  clearly  and  ex- 
plicitly stated. 
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I fail  to  discover  anything  in  the  evidence  that  would  warrant 
an  inference  that  the  plaintiff  did  not  fully  understand  and  appre- 
ciate the  agreement  and  all  its  terms.  The  fact  that  the  dates 
of  the  payments  to  be  made  by  the  plaintiff  were,  to  his  knowl- 
edge, fixed  at  irregular  intervals  to  correspond  with  the  times 
at  which  the  defendants  were  themselves  compelled  to  meet 
obligations  to  their  vendor,  would  probably  justify  a conclusion 
— apart  from  the  express  stipulation — that  it  was  the  real  inten- 
tion of  the  parties  that  time  should  be  of  the  essence  of  their  agree- 
ment. 

The  circumstance  that  this  particular  term  of  the  contract 
happens  to  be  printed,  seems  to  me,  in  the  present  case,  quite 
immaterial.  It  can  hardly  be  imagined  that  the  clause  escaped 
the  attention  of  the  plaintiff’s  solicitor,  or  of  himself  when  the 
contract  was  read  over  to  him,  and,  indeed,  no  such  suggestion 
is  made  in  the  evidence. 

The  questions  for  consideration,  therefore,  are  whether  there 
has  been  a waiver  of  this  condition  of  the  contract  by  the  defen- 
dants, and  whether,  if  not,  the  plaintiff,  having  made  default  in 
payment  of  his  second  instalment  of  $75,  is  entitled  to  a decree 
for  specific  performance.  With  great  respect  for  the  contrary 
view  held  by  the  learned  Chief  Justice  and  my  brother  Teetzel, 

1 am  of  opinion  that  he  is  not. 

Barclay  v.  Messenger , 22  W.R.  522,  cited  by  my  brother  Mac- 
Mahon,  seems  to  be  a decision  in  point.  The  present  case  is, 
if  anything,  stronger,  in  that  the  stipulation  making  time  of  the 
essence  is  here  explicit.  Barclay  v.  Messenger  may,  however, 
be  distinguished  from  the  present  case,  because  there  no  tender 
whatever  of  the  purchase  money  in  default  was  made  by  the  plain- 
tiffs until  after  their  action  for  specific  performance  was  begun, 
and  the  defendants  had  in  fact  resold  the  property  before  the 
commencement  of  the  action.  Here,  though  an  informal  tender 
was  made  of  the  money,  it  was  unaccompanied  by  tender  of  a 
conveyance  for  execution,  and  there  was  some  transmission  of 
Blanchet’s  interest  in  the  property  to  his  partner. 

Two  of  the  cases,  Cornwall  v.  Henson,  [1900]  2 Ch.  298,  [1899] 

2 Ch.  710,  and  In  re  Dagenham  ( Thames ) Dock  Co.,  L.R.  8 Ch. 
1022,  upon  which  my  Lord  the  Chief  Justice  chiefly  rests  his 
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conclusion  that  the  plaintiff  is  entitled  to  succeed,  are,  I think, 
distinguishable  from  that  now  under  consideration. 

In  Cornwall  v.  Henson  the  agreement  did  not  explicitly  de- 
clare time  to  be  of  the  essence  of  the  contract;  it  merely  provided 
that  after  thirty-one  days’  default  the  vendor  should  be  at  liberty 
to  resell  the  land  and  to  retain  out  of  the  proceeds  of  sale  the  un- 
paid instalments  with  interest,  and  should  pay  the  balance  to 
the  purchaser.  Default  in  pa}^ment  of  the  last  instalment  (£9  3s.  4d. ) 
of  the  purchase  price  (£150)  -continued  for  nearly  three  years. 
The  vendor  had  retaken  possession  and  endeavoured  unsuccess- 
fully to  sell.  He  then  leased,  with  option  to  purchase,  to  a tenant, 
who  built  a house  on  the  lands.  Cozens-Hardy,  J.,  dismissed 
an  action  brought  by  the  purchaser  for  specific  performance  or 
for  damages.  The  Court  of  Appeal  held  him  entitled  to  damages, 
but  not  to  specific  performance.  The  absence  of  any  term  ex- 
pressly making  time  of  the  essence,  and  the  fact  that  the  contract 
required  the  vendor  to  resell  on  account  of  and  for  the  benefit 
of  the  purchaser,  clearly  distinguish  this  case  from  the  present 
action.  The  vendor  in  the  English  case  had  no  right  to  rescind 
the  contract;  and  the  contract  did  not  empower  him  to  deal  with 
the  land  as  he  did. 

The  learned  Chief  Justice  has  also  fully  stated  the  facts  in 
In  re  Dagenham  ( Thames ) Dock  Co.  There  time  was  expressly 
made  of  the  essence  of  the  contract.  An  agreement  for  the  ex- 
tension of  time  for  payment  of  the  £2,000,  second  and  final  instal- 
ment of  the  purchase  money,  contained  a provision  that,  if  the 
£2,000,  and  all  interest  thereon,  should  not  be  fully  paid  within  the 
extended  period,  the  vendor  should  have  an  immediate  right 
to  re-possession  and  to  retain,  as  forfeited  all  moneys,  principal 
and  interest,  paid  on  account  of  the  purchase  price.  James, 
L.J.,  thought  this  agreement  ultra  vires  of  such  a company  as 
the  purchasers.  Both  he  and  Mellish,  L.J.,  held  the  provision 
for  forfeiture  to  be  a penalty  against  which  the  Court  should  re- 
lieve, Mellish,  L.J.,  saying  (p.  1025):  “I  have  always  understood 
that  where  there  is  a stipulation  that  if,  on  a certain  day,  an  agree- 
ment remains  either  wholly  or  in  any  part  unperformed — in  which 
case  the  real  damages  may  be  very  large  or  very  trifling — there 
is  to  be  a certain  forfeiture  incurred,  that  stipulation  is  to  be  treated 
as  in  the  nature  of  a penalty.  Here,  when  you  look  at  the  last 
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agreement,  it  provides  that  if  the  whole  £2,000  with  interest, 
or  any  part  of  it,  however  small,  remains  unpaid  after  a certain 
day,  then  the  company  shall  forfeit  the  land  and  the  portion  of 
the  purchase  money  which  they  have  paid.” 

In  the  present  case  there  is  no  provision  at  all  resembling  that 
which  was  thus  dealt  with  by  the  Lords  Justices.  The  agree- 
ment does  not  declare  that  the  instalments  already  paid  shall, 
upon  subsequent  default  of  the  purchaser,  be  forfeited.  The 
fact  that  in  the  Dagenham  case  the  purchasers  had  taken  actual 
possession  of  the  lands,  and  had  spent  very  considerable  sums 
of  money  upon  them,  which  would  have  been  inevitably  lost  to 
them  had  the  Courts  refused  them  relief,  distinguish  that  case 
from  the  present,  where,  at  most,  the  plaintiff  had  a right  to 
possession  which  he  had  never  exercised.  Although  referred  to 
in  the  judgments  of  Collins,  L.J.,  in  Cornwall  v.  Henson , [1900] 
2 Ch.  at  p.  304,  and  of  Rigby,  L.J.,  in  In  re  Dixon,  [1900]  2 Ch. 
561,  at  p.  578,  without  anjr  indication  of  disapproval,  the  decision 
in  In  re  Dagenham  stands  practically  alone.  But  the  ground 
upon  which  the  decision  in  In  re  Dagenham  may  be  reconciled 
with  other  authorities,  and  must,  I think,  be  distinguished  from 
the  present  case,  is  that  there,  following  an  absolute  and  unquali- 
fied agreement  for  sale  and  purchase  and  a provision  for  posses- 
sion by  the  purchaser  upon  payment  of  £2,000 — one-half  of  the 
purchase  price — the  agreement  contained  a condition  that  “in 
case  the  second  sum  of  £2,000  and  all  interest  thereon  should  not 
be  entirely  paid  off  and  discharged  by  the  7th  August,  1867 — 
in  which  respect  time  should  be  of  the  essence  of  the  contract — 
it  should  be  lawful  for  the  trustees  to  re-enter  upon  the  lands  and 
repossess  and  enjoy  them  as  of  their  former  estate,”  etc.  Under 
this  agreement  the  purchasers  acquired  an  estate  in  the  lands, 
and  the  provision  for  default  was  in  the  nature  of  a condition 
subsequent  or  of  defeasance.  Against  such  conditions  courts  of 
equity  have  always  asserted  jurisdiction  to  relieve. 

In  the  present  case  there  is  not  an  absolute  and  unqualified  agree- 
ment to  sell  and  purchase.  The  agreement  is  that  the  purchasers 
covenant,  inter  alia,  to  pay  the  purchase  money  at  the  dates  speci- 
fied, “in  consideration  whereof  and  on  payment  of  the  said  con- 
sideration sum  of  $290,”  the  vendors  “covenant,  promise,  and 
agree  to  convey.” 
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In  this  agreement  payment  by  the  purchaser — and,  time  being 
made  of  the  essence,  payment  at  the  times  fixed  by  the  contract — 
is  a condition  precedent,  default  in  which,  if  not  waived  or  acquiesced 
in,  disentitles  the  purchaser  to  the  aid  of  a court  of  equity:  Reed 
v.  Chambers  (1834),  6 Gill  & J.  (Md.)  490,  494;  Stow  v.  Russell 
(1864),  36  111.  18. 

Against  conditions  precedent  it  is  well  settled  that  there  is  no 
equitable  jurisdiction  to  relieve.  A case  very  much  in  point 
is  Wells  v.  Smith  (1833),  2 Edw.  Ch.  (N.Y.)  78,  from  the  judgment 
in  which  I extract  the  following  passages: — 

“The  next  question  then  is:  whether  this  Court,  under  the 
circumstances,  can  relieve  the  party  from  the  consequences  of 
his  own  default? — a default,  as  already  observed,  not  imputable 
to  the  defendant  or  founded  upon  any  waiver  on  her  part  or 
attributable  to  accident,  mistake,  or  surprise  so  as  to  authorize 
an  interference  on  any  such  account.  It  is  a naked  case  of  a 
condition  unperformed  within  time.  Much  depends  upon  the 
nature  and  effect  of  the  condition.  The  uniform  object  of  a 
condition  is  to  defeat  or  avoid  an  estate:  Preston’s  Shep.  Touch. 
117.  If  it  be  a condition  precedent,  it  defeats  or  rather  avoids 
the  estate,  by  not  permitting  the  estate  to  vest  until  the  condi- 
tion is  literally  performed.  In  case  it  be  a condition  subsequent, 
the  non-performance  defeats  the  estate,  by  divesting  the  party 
of  his  title  and  the  interest  already  vested:  because  the  continu- 
ance is  made  to  depend  upon  the  performance  of  the  act  or  the 
happening  of  the  stipulated  contingency.  The  first  operates  by 
giving  an  estate  and  conferring  a benefit;  and  the  second,  as  a 
defeasance  or  the  destruction  of  an  estate  already  raised  and  vested. 
This  distinction  is  important  in  the  view  of  a court  of  equity;  be- 
cause it  can,  upon  principle,  interfere  with  and  control  the  effect 
of  one  species  of  condition  and  not  of  the  other.  The  condition 
of  the  contract  in  question  is  clearly  a condition  precedent.  No 
one  can  peruse  it  without  perceiving  that  every  act  which  the  com- 
plainant has  stipulated  to  perform  is  antecedent  to  what  the  de- 
fendant is  to  do.  The  performance  of  the  covenants  on  the  part 
of  the  former  is  made  the  consideration  for  the  covenant  of  the 
latter  to  convey  to  him.  It  is  only  upon  these  conditions  a deed  is 
to.  be  executed  and  delivered.  If  he  fail  in  any  one  particular, 
the  agreement  ceases  to  be  obligatory  upon  her.  It  is  true  he 
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» was  to  go  into  possession,  make  improvements  on  the  lot,  and 
pay  interest  on  the  purchase  money,  as  well  as  all  taxes  and  assess- 
ments, but  all  this  appears  to  be  the  result  of  a mere  possessory 
right  as  tenant  until  the  time  for  a fulfilment  of  the  contract  should 
arrive:  and  not  the  effect  of  any  vested  right  or  title.  There 
are  no  words  of  grant  in  the  contract  itself.  It  rests  merely  in 
covenant  on  the  part  of  the  defendant,  and  no  estate  was  to  arise 
to  him  except  upon  the  performance  of  the  condition.  This  is, 
therefore,  the  case  of  a condition  precedent,  where  no  estate  vests 
in  law  until  the  condition  is  performed:  Coke  Litt.  206  a;  Harvey 
v.  Aston  (1737),  1 Atk.  361;  S.  C.,  West’s  R.  350;  and  Com.  Rep. 
726. 

“It  is  next  to  be  seen  whether,  in  such  cases,  a court  of  equity 
can  aid  the  party  and  help  him  to  the  estate  notwithstanding  the 
breach  of  the  condition. 

“Whatever  confusion  there  may  be  in  some  of  the  earlier  cases 
on  the  subject — and  it  must  be  admitted  there  are  some  which 
seem  to  be  contradictory  and  irreconcileable  and  a few  which 
appear  to  have  been  reversed  in  the  House  of  Lords  (1  Chan.  Ca. 
90,  note;  1 Eq.  Cas.  Abr.  107,  B.;  Freeman’s  C.R.  35  and  220  m.; 
1 Vem.  83;  3 Ch.  Cas.  119;  and  Colies’  P.C.  10) — yet  wdien  we 
come  down  to  the  period  of  a more  systematic  equity  jurisdic- 
tion, we  find  the  decisions  assuming  greater  steadiness  and  uni- 
formity of  character  on  this  point.  I shall  begin  with  the  decision 
of  Lord  Hardwicke  in  Reynish  v.  Martin  (1746),  3 Atk.  330.  In 
this  case  a legacy  had  been  left  to  a daughter,  upon  the  condition 
of  her  marrying  with  the  consent  of  her  trustees.  She  had  married 
without  their  consent.  A bill  was  filed  for  the  legacy.  His  Lord- 
ship  noticed  the  objection  of  its  being  a condition  precedent  un- 
performed. And  he  considered  that,  as  there  had  been  a breach 
of  the  condition  and  because  the  law  would  not,  therefore  equity 
could  not,  help  the  party.  In  reference  to  the  legacy  being  originally 
a charge  upon  lands,  he  observed:  ‘It  must  have  the  same  con- 
sideration as  a devise  of  lands  would  have;  and  in  that  case,  nothing 
could  be  clearer  than  that  the  legacy  could  not  be  raised,  because 
nothing  vested  before  the  condition  performed.’ 

“The  case  of  Harvey  v.  Aston,  above  referred  to,  was  similar 
and  involved  the  same  principle.  It  had  been  previously  de- 
cided by  Lord  Hardwicke  on  an  appeal  from  the  Rolls;  and,  after 
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an  elaborate  discussion,  it  was  decided  by  his  Lordship  with 
the  assistance  of  the  Judges.  I would  next  refer  to  Scott  v.  Tyler 
(1788),  before  Lord  Thurlow  (2  Bro.  C.C.  431),  as  containing  a 
full  exposition  of  the  law  on  this  subject.  Here,  also,  was  a legacy 
given  upon  condition  of  the  legatee’s  marrying  with  the  consent 
of  her  mother;  and  which  had  not  been  done.  The  question 
as  to  the  validity  of  such  a condition,  as  well  as  the  effect  of  non- 
performance, drew  forth  able  and  learned  arguments  from  the 
numerous  counsel  in  the  case,  and  among  whom  we  find  Mansfield, 
Scott,  Hargrave,  Plumer,  and  Mitford.  The  argument  of  Mr. 
Hargrave  embraced  and  explained  in  the  clearest  manner  the 
doctrine  and  effect  of  conditions  precedent  and  subsequent  and 
the  jurisdiction  of  equity  over  them — and  which  argument  the 
counsel  based  upon  a review  of  all  the  cases.  He  shewed,  I think, 
very  conclusively  and  upon  the  soundest  principles,  that  equity 
cannot  interpose  to  relieve  from  the  consequences  of  a condition 
precedent  unperformed,  although,  with  respect  to  conditions  sub- 
sequent, the  doctrine  is  very  different.  The  decision  of  Lord 
Thurlow  was  in  accordance  with  this  view  of  the  law  and  with 
Lord  Hardwicke’s  judgment  in  the  former  cases. 

“The  decisions  in  Powell  v.  Pellett  (1726),  2 Eq.  Ca.  Abr.  209 
pi.  3,  and  Sweet  v.  Anderson  (1772),  2 Bro.  P.C.  256,  are  also  autho- 
rities for  the  same  doctrine  and  bear  directly  upon  the  point. 

“And  this  doctrine  I consider  to  be  brought  down  to  the  present 
day  by  the  recent  cases  of  Dujfield  v.  Elwes  (1823),  1 S.  & S.  239; 
Long  v.  Ricketts  (1824),  2 S.  & S.  179;  and  Cliford  v.  Beaumont 
(1828),  4 Russ.  325.  It  is  founded  in  reason  and  justice.  A 
man  enters  into  a contract  or  makes  a deed  of  settlement  oi;  a will 
(the  instrument  is  immaterial),  and  he  agrees  to  grant  or  devise 
an  estate  upon  a condition  which  he  declares  must  be  performed 
before  the  person  to  be  benefitted  can  take  it.  No  court  of  law 
or  equity  can  have  a right  to  say  that  the  condition,  which  is  lawful 
in  itself  and  one  the  party  had  a right  to  impose,  shall  be  dispensed 
with.  In  order  to  do  this,  the  contract  or  act  of  the  party  him- 
self must  be  annulled  and  one  created  by  the  court  put  in  its  place. 
This  would  be  contrary  to  reason  and  the  assumption  of  a power 
which  I,  for  one,  must  disclaim. 

“The  principle  whereon  the  court  is  to  act  in  relation  to  con- 
ditions subsequent  is  widely  different.  In  cases  of  this  sort,  if 
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a breach  or  non-performance  happens,  the  effect  of  which  is  to 
work  a forfeiture  or  divest  an  estate,  the  court,  acting  upon  the 
principle  of  compensation  to  the  party  for  injury  sustained  by 
the  breach,  will  interpose  and  prevent  the  forfeiture.  On  account 
of  the  nature  of  conditions  subsequent,  they  are  said  to  fall  within 
the  lenient  principle  by  which  equity  relieves  against  penalties; 
and  the  court  will  only  give  relief  where  compensation  can  be 
made  in  damages.  There  may  even  be  cases  of  conditions  sub- 
sequent unperformed  in  which  the  court  will  not  relieve  from  for- 
feiture on  account  of  the  difficulty  of  ascertaining,  with  any  degree 
of  certainty,  the  amount  or  adequacy  of  compensation  to  be  allowed : 
Jeremy’s  Eq.  Jur.  475.  It  is  unnecessary,  however,  to  pursue 
this  branch  of  the  subject.  The  present  case  does  not  fall  within 
it.” 

This  decision  was  affirmed  on  appeal  (1837),  7 Paige  22. 

In  many  cases  where,  because  of  default  in  payment  under 
contracts  in  which  time  was  held  to  be  of  the  essence,  specific 
performance  has  been  refused  and  deposit  money  held  forfeited, 
no  equitable  right  to  relief  as  from  a penalty  or  forfeiture  has  been 
suggested.  Harrington  v.  Wheeler  (1799),  4 Ves.  686,  is  an  instance. 
If  the  present  case  should  be  treated  as  one  of  penalty  in  which 
the  Court  should  relieve  from  explicit  terms  of  the  contract,  it 
is  of  little  use  attempting  to  stipulate,  however  clearly,  that  time 
shall  be  of  the  essence  of  an  agreement. 

If  purchasers  will,  in  favour  of  vendors,  consent  to  be  bound 
by  such  a condition,  they  must  be  held  liable  to  the  consequences: 
Seaton  v.  Mapp,  2 Coll.  C.C.  556,  564. 

“I  do  not  see  therefore  why,  if  the  parties  choose  even  arbi- 
trarily, provided  both  of  them  intend  so  to  do,  to  stipulate  for  a 
particular  thing  to  be  done  at  a particular  time,  such  a stipula- 
tion is  not  to  be  carried  literally  into  effect  in  a court  of  equitjL 
That  is  the  real  contract;  the  parties  had  a right  to  make  it;  why 
then  should  a court  of  equity  interfere  to  make  a new  contract 
which  the  parties  have  not  made?”  Hipwell  v.  Knight,  1 Y.  & C. 
Ex.  401,  416. 

The  right  of  a purchaser  to  specific  performance  is  one  thing; 
his  possible  equity  to  relief  from  forfeiture  of  purchase  money  paid 
on  account,  though  not  entitled  to  the  extraordinary  and  dis- 
cretionary remedy  of  specific  performance,  is  quite  another. 
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A plaintiff  seeking  specific  performance  must  establish  that 
he  has  himself  fulfilled  every  obligation  imposed  upon  him  by  the 
contract,  which  is  a condition  precedent  to  the  obligation  of  the 
defendant.  Here  payment  of  the  instalments  of  purchase  money 
at  the  precise  times  fixed  by  the  contract  was  explicitly  stated 
to  be  of  its  essence,  and  it  is  only  on  payment  that  the  vendor 
agrees  to  convey.  The  efficacy  in  equity  of  a stipulation  making 
time  of  the  essence  of  a contract  of  sale  and  purchase  now  admits 
of  no  doubt:  Fry  on  Specific  Performance,  4th  ed.,  p.  466.  Breach 
of  such  a condition  precedent  disentitles  the  defaulter  to  the  remedy 
of  specific  performance:  Pomeroy’s  Equity,  2nd  ed.,  455;  Pomeroy 
on  Contracts,  335,  336,  379. 

That  the  purchaser’s  default  did  not  ipso  facto  render  the  con- 
tract void  is  manifest,  because  the  vendor,  though  not  in  default, 
would  in  that  event  be  deprived  by  the  act  of  the  defaulting  pur- 
chaser of  his  right  to  enforce  performance:  Lloyd  v.  Collett  (1793), 
4 Ves.  689n.  The  result  is  that  the  purchaser’s  default  merely 
rendered  the  contract  voidable  at  the  option  of  the  vendor.  That 
it  became  so  voidable  is  clear:  Hunter  v.  Daniel,  4 Hare  420. 

Then  arise  the  questions:  whether  the  vendor  is  bound  to 
assert  immediately  his  intention  to  exercise  some  particular  right 
which  the  default  has  given  him;  whether  he  must,  at  all  events, 
do  so  before  the  purchaser  offers  to  perform  the  term  in  respect 
to  which  he  has  made  default;  or  whether  he  may  wait  until  the 
purchaser  tenders  such  performance,  and  then  refuse  acceptance 
and  rescind  the  contract. 

There  can  be  no  doubt  that  by  doing  any  act,  after  the  de- 
fault, which  involves  or  implies  the  continued  existence  of  the 
contract,  the  party  entitled  to  rescind  waives  such  right.  He 
may  lose  his  right  as  well  by  acquiescing  in  the  defaulter  assuming 
a position  consistent  only  with  the  subsistence  of  the  contract. 
And  a purchaser,  though  a defaulter,  has  a right  to  call  upon  a 
vendor  to  exercise  his.  election  to  rescind  or  to  stand  by  the  con- 
tract: Smith  v.  Wallace,  [1895]  1 Ch.  385.  But  I find  no  authority 
for  the  proposition  that  where  default  has  been  made  by  a pur- 
chaser under  a contract  in  which  time  is  of  the  essence,  the  vendor, 
without  demand  of  any  kind,  is  bound,  at  the  peril  of  losing  his 
right,  to  give  immediate  notice  to  the  defaulter  that  he  elects  to 
rescind,  or  even  to  give  such  notice  before  tender  of  performance 
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is  made  by  the  defaulter.  He  must  not,  of  course,  use  his  posi- 
tion unfairly;  he  must  not  play  fast  and  loose;  but  what  is  there 
to  impose  upon  him  the  obligation  of  seeking  out  the  defaulter 
and  giving  him  some  notice  for  which  the  contract  does  not  stipu- 
late? In  Clough  v.  London  and  North  Western  R.W.  Co.  (1871), 
L.R.  7 Ex.  26,  in  which  the  Court  dealt  with  an  option  or  right 
of  election  to  rescind  for  fraud,  Mellor,  J.,  in  delivering  the  judg- 
ment of  the  Court  (Byles,  Blackburn,  Mellor,  and  Lush,  JJ.), 
said,  at  pp.  35-6:  “ Neither  can  we  see  the  principle  or  discover 
the  authority  for  saying  that  it  is  necessary  that  there  should 
be  a declaration  of  intention  to  rescind  prior  to  the  plea.” 

It  is  also  true,  no  doubt,  that  a default  under  a contract  in 
which  time  is  of  the  essence  “does  not  oust  the  Court  of  its  juris- 
diction, or  make  it  impossible  for  the  Court  to  grant  specific  per- 
formance after  the  expiry  of  the  time  stipulated  for.  The  Court 
will  certainly  as  a general  rule  hold  a party  to  such  a contract 
bound  to  perform  it  within  the  time  limited  for  its  performance, 
but  it  will  admit  him  to  shew  a good  and  valid  reason  for  its  non- 
performance at  the  time;  as,  for  instance,  that  he  did  all  that  in  him 
lay  in  order  to  its  performance : ” McSweeney  v.  Kay,  15  Gr.  432,  439. 
And  upon  this  ground  a very  trifling  default  was  excused  in  that  case. 
In  Cudney  v.  Gives  (1890),  20  O.R.  500,  503,  the  like  doctrine  is 
enunciated.  But,  in  the  absence  of  any  act  of  waiver  on  the 
part  of  the  vendor,  or  of  conduct  indicative  of  acquiescence  in 
the  purchaser’s  delay,  the  Court  cannot,  out  of  mere  indulgence 
to  the  purchaser,  overlook  substantial  non-compliance  with  the 
stipulations  as  to  time  when  of  the  essence  of  the  contract  in 
respect  of  matter  in  the  nature  of  a condition  precedent:  Wells 
v.  Smith,  2 Edw.  Ch.  78.  And  it  must  be  borne  in  mind  that 
delay  short  of  what  should  be  taken  as  evidence  of  an  intention 
on  his  part  to  repudiate  the  contract,  will  suffice  to  disentitle 
a plaintiff  to  the  equitable  remedy  of  specific  performance:  Howe 
v.  Smith,  27  Ch.  D.  89,  95.  Especially  must  this  be  the  case 
where  not  only  has  time  been  expressly  made  of  the  essence  of 
the  contract,  but  adequate  reasons  for  such  a stipulation  by  the 
vendor  were  communicated  to  the  purchaser  when  the  contract 
was  entered  into.  Where  the  bargain  of  the  parties  is  of  such 
a character,  it  would,  indeed,  be  tantamount  to  making  a new 
contract  for  them  were  the  Court  to  entertain  a suit  for  specific 
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performance  after  a really  substantial  default  had  occurred;  and  D.C 
where,  as  here,  the  property  is  speculative  in  character,  “it  would 
be  very  dangerous  to  permit  parties  to  lie  by,  with  a view  to  see  Labelle 
whether  the  contract  will  prove  a gaining  or  a losing  bargain;  O’Connor 
and,  according  to  the  event,  either  to  abandon  it,  or,  considering 
the  lapse  of  time  as  nothing,  to  claim  a specific  performance,  which 
is  always  the  subject  of  discretion:”  Alley  v.  Deschamps  (1806), 

13  Yes.  225,  228. 

“The  consequences  of  disappointment  in  the  receipt  of  pur- 
chase money  at  the  appointed  time  may  in  many  cases  be  so  serious 
and  ruinous  that  a purchaser  not  ready  with  the  price  according 
to  his  contract,  ought,  I think,  to  shew  a very  special  case  for 
the  interference  of  the  Court  against  the  vendor:”  Gee  v.  Pearse 
(1848),  2 De  G.  & Sm.  325,  346;  Aberaman  Ironworks  v.  Wickens 
(1868),  L.R.  5 Eq.  485,  507.  If  this  be  so  wrhere  time  is  not  of 
the  essence  of  the  contract,  how  much  more  is  it  so  where  the 
parties  have  expressly  made  time  essential? 

In  the  present  case  there  was  certainly  no  waiver  by  the  vendors 
of  any  right  which  accrued  to  them  upon  the  purchaser’s  default, 
nor  was  there  any  acquiescence  by  them  in  his  delay.  On  the 
contrary,  what  took  place  between  Labelle  and  O’Connor  on  the 
1st  January,  as  set  forth  in  the  judgments  of  my  Lord  the  Chief 
Justice  and  my  brother  MacMahon,  was,  in  my  opinion,  tanta- 
mount to  a notification  to  Labelle  that,  unless  O’Connor,  after 
consulting  Blanchet,  should  change  his  mind  and  advise  Labelle 
to  that  effect,  the  default  would  not  be  waived,  and  the  stipula- 
tion as  to  punctual  payment  would  be  insisted  upon;  in  other 
words,  that  the  instalments  overdue  would  not  be  accepted  at  a 
later  date,  which  necessarily  meant  that  the  vendors  would  treat 
the  contract  as  rescinded.  If  the  vendors  wrere  required  to  sig- 
nify to  the  purchaser  their  election  to  rescind,  before  the  latter 
offered  to  make  good  his  default,  the  stand  which  O’Connor  took 
in  the  January  interview  was,  in  my  view,  a sufficient  significa- 
tion that  the  vendors  did  elect  to  rescind.  Even  if  O’Connor 
did  say  that  he  would  inform  Labelle  by  mail  of  Blanchet ’s  views 
(which  O’Connor  denies)  and  failed  to  write  him,  that  was  neither 
a waiver  of  the  vendor’s  rights  nor  an  acquiescence  in  the  pur- 
chaser treating  such  rights  as  waived;  nor  did  it  warrant  Labelle 
in  assuming  that,  in  the  absence  of  a communication  from  O’Connor, 
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he  might  deem  the  default  waived  and  the  contract  still  subsisting. 
There  is  nothing  shewn  to  excuse  Labelled  delay  in  payment  from 
the  15th  November  to  the  23rd  April;  certainly  nothing  from 
which  he  could  infer  that  tender  made  on  the  latter  date  would 
be  accepted  or  would  be  sufficient.  It  is  also  significant  that 
when  tender  of  his  cheque  was  refused  by  O’Connor  on  the  23rd 
April,  Labelle  appears  to  have  demanded  repayment  of  the  $100 
which  he  had  paid  on  account  of  the  purchase  money. 

Although  the  vendors  cannot,  I think,  be  said  to  have  resold 
the  property  before  the  insufficient  tender  of  the  23rd  April  was 
made,  they  had,  in  my  opinion,  a right  to  refuse  to  carry  out  the 
contract  and  to  rescind  it. 

The  appeal  must,  therefore,  be  allowed  and  the  action  dis- 
missed. 

The  statement  of  claim  does  not  ask  for  a return  of  the  first 
instalment  of  $100  paid  on  account  of  the  purchase  money. 

For  the  vendors  it  is  argued  that  this  money  is  forfeited,  and 
they  rely  upon  Howe  v.  Smith,  27  Ch.  D.  89;  Fraser  v.  Ryan  (1897), 
24  A.R.  441;  Jackson  v.  Scott  (1901),  1 O.L.R.  488.  If  it  were 
a deposit,  no  doubt  this  would  be  the  case.  In  the  contract  in 
the  present  case,  however,  the  $100  to  be  paid  upon  the  execu- 
tion of  the  agreement  is  spoken  of  not  as  a deposit,  but  as  a pay- 
ment on  account  of  or  an  instalment  of  the  purchase  money,  and 
there  is  no  provision  for  the  forfeiture  of  moneys  already  paid 
upon  subsequent  default.  In  Cornwall  v.  Henson , [1900]  2 Ch. 
298,  at  p.  302,  Webster,  M.R.,  says:  “I  feel  very  great  doubt 
whether  the  doctrine  of  Howe  v.  Smith  would  apply  to  a case  in 
which  the  purchase  money  was  to  be  paid  in  instalments.”  In 
Jackson  v.  Scott  there  was  an  express  provision  for  the  forfeiture 
of  all  moneys  paid  on  account  of  purchase  money.  In  Fraser  v. 
Ryan,  though  both  a deposit  and  an  instalment  of  purchase 
money  subsequently  paid  were  held  to  have  been  forfeited,  the 
distinction  between  a deposit  and  an  instalment  of  purchase  money 
was  not  adverted  to. 

The  reasons  why,  without  any  express  provision,  money  paid 
as  a deposit  should  be  forfeited,  while  money  paid  merely  on 
account  of  the  purchase  price  should,  upon  rescission  for  default, 
be  returned  to  the  purchaser,  are  obvious.  The  former  money 
is  paid  as  a guarantee  that  the  purchaser  will  not  make  default 
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and  from  the  nature  of  the  payment  forfeiture  upon  default  is 
implied.  To  moneys  paid  merely  as  an  instalment  of  purchase 
money  the  character  of  a guarantee  is  not  attached,  and  upon 
rescission,  the  consideration  for  the  payment  being  extinguished, 
in  the  absence  of  an  express  provision  for  forfeiture,  restitution 
is  a natural  consequence.  Had  the  plaintiff  in  his  pleadings 
asked  this  relief,  I should  have  thought  him  entitled  to  it.  Though 
not  claimed  in  the  pleadings,  it  was  sought  at  bar,  and,  I think, 
having  regard  to  all  the  circumstances  of  this  case,  we  shall  do 
substantial  equity  if  we  direct  that  the  defendants  credit  this 
amount  upon  the  costs  which  the  present  judgment  awards  them. 
While  allowing  the  appeal  and  dismissing  the  plaintiff’s  action 
with  costs,  I would,  therefore,  direct  that  upon  such  costs  be 
credited  the  sum  of  $100  paid  by  the  plaintiff  on  account  of  the 
purchase  money.  Were  this  payment  in  fact  a deposit,  I should 
have  been  disposed  to  give  the  defendants  their  costs  against 
the  plaintiff  only  on  condition  t*hat  it  was  returned  or  that  they 
should  agree  to  credit  the  amount  upon  such  costs;  Gee  v.  Pearse, 
2 De  G.  & Sm.  325. 
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[IN  THE  COURT  OF  APPEAL.] 

C.  A.  Woods  y.  Plummer. 

1907 

Defamation — Slander — Privileged  Occasion — Contradictory  Statement ■ — 

Nov.  8.  Malice — Evidence  of. 

The  defendant,  the  yard  master  in  a railway  yard,  forthwith  reported  to  the 
Feb  10  train  master,  to  whom  it  was  his  duty  to  report,  that  he  had  seen  the 

plaintiff,  a car  examiner,  break  into  a car  and  take  therefrom  a bundle  of 
handles,  whereupon  the  train  master  reported  it  to  the  company’s  detective, 
and,  some  four  days  afterwards,  the  plaintiff  was  called  into  the  company’s 
office,  the  train  master,  the  detective  and  a couple  of  other  officials  being 
present,  and,  on  his  denying  any  knowledge  of  the  handles,  the  defendant 
was  called  in,  and  on  being  questioned,  made  the  charge  already  referred 
to.  In  an  action  for  slander  brought  by  the  plaintiff  against  the  defendant 
the  plaintiff  stated  that  shortly  before  being  called  into  the  office  he  had 
met  the  defendant,  who  informed  him  of  the  car  having  been  broken  open, 
but  that  he  did  not  know  who  did  it: — 

Held,  that  while  the  occasion  on  which  the  alleged  defamatory  statement  was 
made  was  one  of  qualified  privilege,  the  statement  made  by  the  defendant 
to  the  plaintiff  was  evidence  of  the  defendant’s  disbelief  in  the  truth  of  the 
charge,  and  therefore  of  malice  to  go. to  the  jury  to  displace  the  protection 
afforded  by  the  privileged  occasion. 

Judgment  of  the  Divisional  Court  reversing  the  judgment  of  Anglin,  J.,  at 
the  trial,  affirmed. 

This  was  an  appeal  by  the  defendant  from  the  judgment  of 
the  Divisional  Court  reversing  the  judgment  of  the  trial  Judge 
in  favour  of  the  defendant. 

The  action  was  for  slander,  and  was  tried  before  Anglin,  J., 
and  a jury,  at  Berlin,  on  August  27th,  1907. 

R.  S.  Robertson  and  J . S.  Scellen,  for  the  plaintiff. 

R.  F.  Harding,  for  the  defendant. 

The  alleged  slander  consisted  in  the  statement  made  by  the 
defendant  that  he  saw  the  plaintiff  break  the  seal  off  one  of 
the  cars  of  the  Grand  Trunk  R.W.  Co.,  in  their  yard  at 
Stratford,  and  take  therefrom  a bundle  of  handles  and  carry 
them  off  and  lay  them  behind  some  girders. 

The  plaintiff  was  employed  in  the  car  department  of  the 
railway  company  as  a car  examiner  and  inspector,  his  duty  being 
to  examine  all  passenger  and  freight  cars  to  see  if  they  were  in 
good  running  order,  but  it  was  no  part  of  his  duty  to  examine 
the  inside  of  the  cars.  The  defendant  was  the  yard  master. 
The  act  charged  against  the  plaintiff  was  said  to  have  been  com- 
mitted about  half -past  eight  o’clock  in  the  evening  of  January 
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17th,  1907.  It  was  forthwith  reported  by  the  defendant  to 
Mr.  Nixon,  the  train  master,  to  whom  it  was  the  defendant's  duty 
to  report  all  such  cases,  and  he  reported  it  to  the  company's  de- 
tective, a Mr.  Hodge.  On  the  morning  of  January  21st  the  plain- 
tiff was  told  by  his  foreman,  J.  Swift,  to  attend  at  the  company’s 
office,  which  he  did.  There  were  present  there  Nixon,  Swift, 
Howard  Ward,  the  chief  clerk,  and  Hodge.  The  plaintiff  was 
questioned  as  to  the  handles,  when  he  denied  knowing  anything 
about  them.  The  defendant  was  then  called  in,  and,  in  answer 
to  an  inquiry  by  Hodge,  he  made  the  statement  complained  of. 

The  plaintiff,  in  cross-examination,  admitted  that  some  time 
earlier  in  the  evening  of  the  17th  January,  while  leaving  the  yard 
with  some  pieces  of  coal  in  his  hands,  he  met  the  defendant,  and  that 
on  several  occasions  he  had  taken  away  straw,  lumber,  and  stakes, 
which  had  been  used  in  loading  cars,  but  which,  he  said,  were 
of  no  value,  and  were  generally  burnt.  In  his  examination- 
in-chief  the  plaintiff  had  stated  that  shortly  before  being  called 
into  the  office  on  the  21st  he  met  the  defendant  at  the  station, 
when  the  defendant  asked  him  if  he  had  remembered  the  night 
he  met  him  in  the  yard,  referring  to  the  night  of  the  17th  January, 
and,  on  the  plaintiff  replying  that  he  did,  the  defendant  said  that 
on  that  night  a car  had  been  broken  into  and  a bundle  of  handles 
stolen.  The  plaintiff  then  asked  the  defendant  who  did  it,  when 
the  defendant  answered  he  did  not  know. 

The  plaintiff  put  in  as  part  of  his  case  the  examination  for 
discovery  of  the  defendant,  in  which  the  defendant  admitted 
making  the  statement  charged  against  him. 

At  the  close  of  the  plaintiff's  case,  on  a motion  being  made 
for  a nonsuit,  the  learned-  Judge  ruled  that  the  statements  com- 
plained of  were  made  on  an  occasion  of  qualified  privilege,  and 
it  lay  upon  the  plaintiff  to  displace  the  protection  afforded  by 
the  occasion  by  evidence  of  malice,  which  he  had  failed  to  do, 
and  he,  therefore,  nonsuited  the  plaintiff,  and  dismissed  the  action. 

From  this  judgment  the  plaintiff  appealed  to  the  Divisional 
Court. 

On  November  7th,  1907,  the  appeal  was  heard  before  Boyd, 
C.,  Magee  and  Mabee,  JJ. 

R.  S.  Robertson,  for  the  appellant. 

R.  T.  Harding,  for  the  defendant. 
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November  8.  Boyd,  C.: — The  trial  Judge  rightly  ruled  that 
the  statements  complained  of  were  made  upon  an  occasion  of 
qualified  privilege.  He  rightly  held  that  it  then  lay  upon  the 
plaintiff  to  displace  the  protection  afforded  by  the  occasion  by 
some  evidence  of  ill  intent  or  malice,  and  that  therein  he  had 
failed,  and  so  dismissed  the  action. 

To  shew  bad  faith  or  ill  intent  it  is  not  enough  for  the  plain- 
tiff to  prove  that  the  statements  were  untrue;  he  must  go  further 
and  shew  that  they  were  untrue  to  the  knowledge  of  the  person 
wTho  uttered  them.  Some  evidence  must  be  given  which  re- 
flects upon  the  defendant’s  candour  or  honesty,  proper  to  be 
submitted  to  the  jury. 

Now,  here  the  plaintiff  swore  that  the  charge  made  by  defen- 
dant to  his  superiors  was  not  true  in  fact,  and  he  also  swore  that 
almost  contemporaneously  with  the  occasion  when  the  alleged 
defamation  was  uttered,  the  defendant  said  to  him  that  he  did 
not  know  or  recognize  who  the  person  was  that  broke  into  the 
car.  This  conjunction  of  statements  of  contradictory  character, 
one  to  the  plaintiff  and  the  other  to  railway  officers,  appears  to 
be  enough,  if  believed,  to  shew  ill  intent  or  recklessness  in  making 
the  defamatory  charge.  It  depends  on  what  view  the  jury  will 
take:  if  they  believe  the  plaintiff’s  version,  that  defendant  told 
him  he  did  not  know  the  person  who  broke  into  the  cars,  and 
shortly  afterwards  told  the  railway  officers  that  it  was  the  plain- 
tiff who  broke  in,  they  may  find  that  the  defendant  stated  as 
true  to  railway  people  what  he  did  not  know  or  believe  to  be  true 
— which  is  malice  in  law — or  the  jury  may  disbelieve  the  plain- 
tiff’s interview  with  the  defendant,  and  give  credit  to  the  de- 
fendant, in  which  case  the  plaintiff  fails. 

Altogether,  though  this  aspect  of  the  evidence  was  not  pre- 
sented to  the  trial  Judge,  I think  the  case  was  not  one  to  be  with- 
drawn from  the  jury,  and  that  it  must  go  down  to  be  tried.  Costs 
will  follow  the  result  of  the  trial,  if  not  otherwise  disposed  of  by 
the  Judge  who  presides. 


Magee,  J.: — I agree  in  the  result,  but,  apart  from  the  alleged 
statement  of  the  defendant  to  the  plaintiff,  I think  the  alleged 
slanderous  statement  being  made  by  the  defendant  as  of  his 
own  knowledge,  the  matter  should  have  gone  to  the  jury. 
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Mabee,  J.: — In  this  case  I would  affirm  the  disposition  of 
the  action  at  the  trial  were  it  not  for  the  fact  of  a material  piece 
of  evidence  having  apparently  escaped  the  attention  of  the  par- 
ties during  the  discussion  that  took  place  upon  the  motion  for 
nonsuit.  It  appears  clearly,  I think,  that  the  learned  Judge 
was  right  in  holding  the  occasion  to  have  been  one  of  qualified 
privilege.  The  plaintiff,  then,  had  to  shew  some  facts  in  the 
evidence  he  had  given  that  would  justify  a finding  of  malice. 

Apart  from  the  matter  that  was  overlooked,  I do  not  think 
there  was  any  such  evidence.  The  cases  shew  that  proof  of  the 
falsity  of  the  statement  complained  of  is  not  such  evidence;  plead- 
ing justification  does  not  assist  the  plaintiff,  nor  does  it  appear 
that  the  statement  complained  of  was  of  such  a nature  that  it 
must  necessarily  have  been  a malicious  one.  The  plaintiff,  how- 
ever, stated  that  he  had  had  a conversation  with  the  defendant 
shortly  before  the  latter  made  the  charge  that  he  had  seen  the 
plaintiff  break  open  the  car  and  remove  the  handles,  and  during 
that  conversation  the  defendant  had  told  the  plaintiff  that  he 
(defendant)  did  not  know  who  broke  open  the  car.  These  are 
conflicting  statements  made  by  the  defendant;  if  he  was  speak- 
ing the  truth  when  he  told  the  plaintiff  he  did  not  know  who  had 
broken  open  the  car,  he  was  obviously  making  a false  charge  shortly 
after,  and  so  I think  there  was  evidence  of  malice  that  prevented 
a nonsuit.  The  trial  Judge  could  not  discard  the  statement 
I have  referred  to;  indeed,  it  was  not  called  to  his  attention,  and 
I take  the  liberty  of  thinking  if  it  had  been,  he  would  not  have 
nonsuited.  Of  course,  it  is  all  open  to  the  defendant  to  con- 
trovert this  alleged  conversation;  but,  as  the  case  now  stands, 
it  must  be  assumed  to  have  taken  place.  I would  set  aside  the 
nonsuit,  and  let  the  costs  of  the  last  trial  and  of  this  motion  be 
costs  in  the  cause. 
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From  this  judgment  the  defendant  appealed  to  the  Court  of 
Appeal. 

On  February  10, 1908,  the  appeal  was  heard  before  Moss,  C.J.O., 
Osler,  Garrow  and  Maclaren,  JJ.A.,  and  Teetzel,  J. 

Wallace  Nesbitt,  K.C.,  and  R.  T.  Harding,  for  the  appellant. 
The  plaintiff  cannot  now  question  the  truth  of  the  alleged  slander, 
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for  by  making  the  defendant’s  deposition  part  of  his  case  he 
has  admitted  the  veracity  of  the  defendant,  and,  therefore,  it 
is  unnecessary  to  consider  the  effect  of  the  alleged  conversation. 
It  did  not,  however,  constitute  evidence  of  malice.  To  do  so 
it  must  have  had  reference  to  the  charge,  and  the  charge  was 
made  on  the  17th,  when  the  defendant  reported  the  matter  to 
Mr.  Nixon.  The  charge  was,  therefore,  complete  before  the 
alleged , conversation  took  place.  The  conversation  is  quite  con- 
sistent j with  the  absence  of  malice:  Somerville  v.  Hawkins  (1851), 
10  C.B.  583;  Harris  v.  Thompson  (1853),  13  C.B.  333;  Taylor 
v.  Hawkins  (1851),  16  Q.B.  308. 

R.  S.  Robertson,  for  the  respondent.  The  fact  of  the  defen- 
dant having  made  the  statement  of  his  ignorance  as  to  who  did 
the  act  complained  of  is  the  strongest  evidence  to  submit  to  the 
jury  of  the  falsity  of  the  charge,  and  of  the  defendant’s  knowledge 
when  he  made  the  charge  that  it  was  false.  Where  any  fact 
arises  in  a case  of  this  kind  it  must  be  submitted  to  the  jury  : 
Harratt  v.  Wise  (1829),  9 B.  & C.  712;  Jackson  v.  Hopperton  (1864), 
16  C.B.N.S.  829;  Fountain  v.  Boodle  (1842),  3 Q.B.  5;  Hancock 
v.  Case  (1862),  2 F.  & F.  711.  The  putting  in  of  the  depositions 
of  the  defendant  did  not  have  the  effect  contended  for.  The 
only  object  of  doing  so  was  as  proof  of  the  fact  that  the  defen- 
dant had  made  the  statement. 


At  the  conclusion  of  the  argument  the  Court  affirmed  the 
judgment  of  the  Divisional  Court,  and  dismissed  the  appeal  with 
costs. 


G.  F.  H. 
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[IN  THE  COURT  OF  APPEAL.] 

Mathewson  v.  Beatty  et  al. 

Timber — Sale  of  Standing  Timber — Deed — Construction — Time  for  Removal — 

Blank  in  Deed — Reasonable  Time — Acquiescence — Trespass — Damages. 

The  plaintiff,  by  a deed  purporting  to  be  made  under  the  Act  respecting 
Short  Forms  of  Conveyances,  in  1881,  for  a valuable  consideration,  granted, 
bargained,  sold,  and  assigned  to  B.  all  the  timber  then  standing,  growing, 
or  being  upon  land  owned  by  the  plaintiff,  together  with  full  power  for  B., 
his  servants,  workmen,  and  agents,  from  time  to  time  and  at  all  reasonable 

times  thereafter  during  the  term  of years  to  fell  the  timber,  enter  upon 

the  lands,  etc.  There  was  no  evidence  to  explain  the  blank  left  in  the  deed 
for  the  number  of  years,  and  nothing  to  shew  what  the  true  agreement  was, 
whereby  the  deed  might  be  rectified.  There  were  occasional  acts  of  owner- 
ship of  the  timber  on  the  part  of  B.  up  till  his  death  in  1898,  and  after  his 
death  by  his  executors,  apparently  acquiesced  in  by  the  plaintiff.  In  1903 
persons  claiming  under  authority  from  the  executors  cut  and  removed 
timber  from  the  land,  and  this  action  was  brought  for  a declaration  of  the 
plaintiff’s  rights  and  an  injunction  and  damages  in  respect  of  the  tres- 
passes:— 

Held,  upon  the  language  of  the  deed,  that  the  right  granted  was  intended  to 
be  acted  upon  within  a reasonable  time,  and  that  such  reasonable  time  had 
elapsed  before  the  trespasses  complained  of,  and  had  not  been  extended  by 
the  conduct  or  acquiescence  of  the  plaintiff;  Meredith,  J.A.,  dissenting. 
Judgment  of  Magee,  J.,  awarding  the  plaintiff  $565.92  damages,  affirmed. 

This  was  an  action  for  a declaration  of  rights  and  for  trespass 
to  land,  brought  by  William  Mathewson,  plaintiff,  against  Isabella 
Eliza  Beatty,  John  D.  Beatty,  and  the  William  Beatty  estate, 
and  Clarke  & Horne  Brothers,  defendants. 

The  statement  of  claim  alleged  that  the  defendants  Isabella 
Eliza  Beatty  and  John  D.  Beatty  were  the  surviving  executors 
and  trustees  under  the  will  of  William  Beatty,  deceased,  formerly 
a merchant  and  lumberman,  and  that  they  had  continued  his 
business  under  the  style  “The  William  Beatty  Estate;”  that  the 
defendants  Clarke  & Horne  Brothers  were  mill  owners  and  lumber 
manufacturers;  that  the  plaintiff  was  the  owner  in  fee  simple 
of  certain  lands  in  the  township  of  Foley,  of  which  he  had  been 
owner  and  in  continuous  possession  since  prior  to  1870;  that  in  1872 
the  plaintiff  entered  into  an  agreement  in  writing  with  William 
Beatty,  since  deceased,  to  sell  him  the  right  to  cut  certain  pine 
on  the  land  and  remove  the  same  within  ten  years  from  the  28th 
April,  1872,  so  that  the  time  for  removal  would  expire  on  the 
26th  April,  1882;  that  the  rights  of  William  Beatty  being  about 
to  expire  under  the  agreement  of  1872,  he  in  the  autumn  of  1881 
applied  to  the  plaintiff  for  an  extension  of  the  time  to  remove 
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the  pine  and  for  the  purchase  of  other  timber  on  the  lands,  and 
the  plaintiff  and  William  Beatty  entered  into  an  agreement  under 
seal  dated  the  15th  September,  1881,  whereby  the  plaintiff  granted 
to  William  Beatty  all  the  pine,  oak,  birch,  hemlock,  and  other 
timber  then  standing  on  the  plaintiff's  land;  that  at  the  time 
of  the  giving  of  the  deed  or  agreement  of  the  15th  September, 
1881,  it  was  the  intent  and  purpose  of  the  parties  thereto  that 
Beatty  should  immediately  proceed  and  remove  from  the  plaintiff's 
lands  the  timber  specified  in  the  said  document,  and  Beatty  did 
between  1881  and  1888  or  thereabouts  enter  upon  and  remove 
all  that  was  then  considered  merchantable  timber  from  the  plain- 
tiff's lands  and  all  the  timber  that  Beatty  then  intended  to  re- 
move therefrom,  and  all  that  it  was  intended  by  the  parties  that 
he  should  remove  under  the  terms  of  the  document;  that  from 
1888  to  1902  the  plaintiff  was  in  exclusive,  absolute,  and  con- 
tinuous possession  and  control  of  the  whole  of  the  land,  and  no 
entry  was  made  or  attempted  to  be  made  by  Beatty  or  those 
claiming  under  him,  and  the  right,  if  any,  of  Beatty  to  take  or 
claim  further  timber  had  lapsed  and  been  abandoned  and  had 
ceased  and  determined  by  laches  and  had  been  barred  by  the 
Statute  of  Limitations;  that  in  1903,  and  continuously  since  (this 
action  having  been  begun  on  the  1st  February,  1906),  the  defen- 
dants Clarke  & Horne  Brothers,  purporting  to  act  by  and  with 
the  authority  of  their  co-defendants  and  as  their  agents  and 
assignees,  wrongfully  and  against  the  plaintiff's  will  entered  and 
trespassed  upon  the  lands  and  cut  and  removed  timber  there- 
from, and  were  continuing  against  the  plaintiff's  will  to  fell,  cut 
down,  grub  up,  saw,  dress,  hew,  work  up,  and  remove  from  the 
plaintiff's  land  timber  and  bark,  and  otherwise  to  trespass  upon 
and  damage  the  land,  etc. 


The  plaintiff's  claim  was: — 

1.  To  have  it  declared  that  the  rights  of  William  Beatty  under 
the  agreement  of  the  15th  September,  1881,  terminated  within 
a reasonable  time  for  the  removal  of  the  timber  referred  to  in 
the  agreement,  and  that  they  terminated  and  were  abandoned 
by  William  Beatty  in  the  year  1888  or  thereabouts. 

2.  That  the  rights,  if  any,  of  William  Beatty  to  remove  timber 
* from  the  plaintiff's  lands  under  the  agreement  of  the  15th  Septem- 
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ber,  1881,  or  otherwise,  were  barred  by  the  Statute  of  Limitations 
long  prior  to  the  year  1902. 

3.  That  the  defendants  and  each  of  them  had  no  right  to  enter 
upon  the  plaintiff’s  lands  above  described,  and  that  in  doing  so 
they  were  and  had  been  trespassers. 

4.  An  injunction  restraining  the  defendants,  their  servants, 
workmen,  and  agents,  and  each  of  them,  from  entering  upon  and 
trespassing  upon  the  plaintiff’s  lands  and  from  cutting,  carrying 
away,  or  removing  timber  therefrom. 

5.  $3,000  damages  for  trespass  to  the  plaintiff’s  lands  and 
for  cutting,  felling,  grubbing,  hewing,  and  removing  of  timber 
from  the  plaintiff’s  lands,  and  for  the  conversion  of  the  same. 

6.  Other  and  further  relief. 

The  defendants  the  Beattys  by  their  defence  alleged,  among 
other  things,  an  absolute  sale  of  the  timber  to  William  Beatty, 
without  limitation  as  to  the  time  for  taking  off. 

The  defendants  Clarke  & Home  Brothers  alleged,  inter  alia, 
that  they  had  authority  from  their  co-defendants  to  cut,  and 
asked  for  indemnity  against  their  co-defendants. 

The  document  of  the  15th  September,  1881,  was  an  inden- 
ture duly  signed  and  sealed,  made  in  pursuance  of  the  Act  respect- 
ing Short  Forms  of  Conveyances,  whereby  the  plaintiff  and  his 
wife,  in  consideration  of  $130,  of  which  $71  was  paid  at  the  time, 
did  “ grant,  bargain,  sell,  and  assign”  unto  William  Beatty,  his 
heirs  and  assigns,  “all  the  pine,  oak,  birch,  hemlock,  and  other 
timber  now  standing,  growing,  or  being  in  or  upon”  the  land 
of  the  plaintiff  (describing  it),  “to  have  and  to  hold  the  same 
unto”  Beatty,  his  heirs  and  assigns  forever,  “together  with  full 
power,  liberty,  right,  and  authority  for”  Beatty,  his  servants, 
workmen,  and  agents,  “from  time  to  time  and  at  all  reasonable 
times  hereafter  during  the  term  of  years  to  fell, 

cut  down,  grub  up,  saw,  dress,  hew,  and  work  up  the  said  timber, 
and  together  with  full  and  free  ingress,  egress,  and  regress  for” 
Beatty,  his  servants,  workmen,  and  agents,  “with  or  without 
horses,  oxen,  waggons,  carts,  sleighs,  trucks,  and  teams,  to  enter 
into  and  upon  and  over  the  said  lands  and  premises  for  the  pur- 
poses aforesaid,  and  also  for  the  purpose  of  taking  and  carrying 
away  the  said  timber,  with  liberty  also  to  make  all  such  roads 
as  may  from  time  to  time  be  necessary  for  getting  out  and  re- 
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moving  the  said  timber,  and  for  that  purpose  to  cut,  fell,  hew, 
and  remove  such  trees,  logs,  and  brush  as  may  be  deemed  neces- 
sary; and  the  plaintiff  and  his  wife  covenanted  that  they  had 
the  right  to  convey  the  timber,  for  quiet  possession  of  the  timber 
free  from  all  incumbrances,  for  further  assurance,  and  that  they 
had  done  no  act  to  incumber  the  timber;  and  the  plaintiff  and 
his  wife  released  to  Beatty  all  their  claims  upon  the  land  in  so  far 
as  the  same  might  affect  the  timber;  and  Beatty  covenanted  to 
pay  the  balance  of  $59  within  one  month. 


The  action  was  tried  before  Magee,  J.,  without  a jury,  at 
Parry  Sound,  on  the  13th  and  14th  November,  1906. 

F.  R.  Powell  and  J.  P.  Weeks,  for  the  plaintiff. 

F.  E.  Hodgins,  K.C.,  and  H.  E.  Stone,  for  the  defendants  the 
Beattys. 

W.  L.  Haight,  for  the  defendants  Clarke  & Horne  Brothers. 


November  15.  Magee,  J.: — The  question  involved  affects 
not  merely  the  damages  claimed  in  this  particular  action,  but 
also  the  right  to  the  timber  which  now  stands  upon  the  plaintiff’s 
lot;  and  therefore  the  matter  is  of  more  importance  than  the 
amount  claimed. 

The  point  upon  which  the  question  turns  is  the  effect  to  be 
given  to  the  agreement  made  between  the  plaintiff  and  the  late 
Mr.  William  Beatty  in  the  year  1881.  The  plaintiff  had  then 
been  the  owner  of  these  lots  for  some  nine  years.  The  patent 
to  him  of  lot  115  was  dated  in  1872.  The  patents  for  the  two 
other  lots,  lots  115  and  116,  are  dated  in  1880.  He  had  been 
located  for  these  two  lots  in  1871,  and  had  been  residing  upon  them 
all  that  time.  Previous  to  making  the  agreement  of  1881  he  had, 
in  the  year  1872,  made  the  agreement  with  Mr.  Beatty  which 
is  produced,  by  which  he  sold  to  him  all  the  good  merchantable 
pine  growing  or  being  upon  these  three  lots,  at  the  rate  of  75  cents 
per  thousand  feet  board  measure,  to  be  paid  for  when  cut,  and 
ten  years  to  be  allowed  from  the  date  thereof  for  taking  off  the 
timber;  Mathewson  to  be  allowed  to  cut  and  use  what  trees  he  might 
require  for  his  own  use  on  the  land  for  farming  purposes.  That 
agreement  was  dated  the  26th  April,  1872.  $20  was  paid  to 

the  plaintiff  on  account  of  the  purchase  money  upon  this  date, 
as  appears  by  his  receipt.  Nothing  was  done  by  Mr.  Beatty 


XV.] 


ONTARIO  LAW  REPORTS. 


561 


under  that  agreement  until  the  year  befpre  the  expiration  of  the 
ten  years;  and  in  1881  he  sent  to  the  plaintiff  his  clerk,  Mr. 
Anslie,  who  obtained  from  the  plaintiff  the  agreement  that  is 
now  in  question,  which  is  dated  the  15th  September,  1881.  That 
agreement  covers  not  only  the  pine,  but  also  oak,  birch,  hem- 
lock, and  other  timber  “now  standing,  growing,  or  being  in  or 
upon  the  lots.”  The  consideration  for  that  was  the  sum  of  $130, 
of  which  $71  was  then  owing  to  Mr.  Beatty  by  the  plaintiff,  appa- 
rently including  the  $20  which  had  been  paid  to  the  latter,  and 
the  balance  of  $59  was  to  be  paid  in  a month.  The  agreement 
is  drawn  up  upon  a printed  form  apparently  intended  to  be  used 
on  purchases  of  timber.  It  is  adapted  from  the  short  form  of  con- 
veyance of  land,  the  word  “lands”  being  changed  to  “timber” 
in  the  covenants  and  other  printed  parts  of  the  document,  and, 
in  addition  to  granting  the  timber,  gives  “full  right,  liberty,  and 
authority  to  fell  and  cut  down  and  work  up  the  timber,  and  also 
full  and  free  egress  and  regress  for  the  purpose  aforesaid,  and 
for  the  purpose  of  taking  and  carrying  away  timber.”  By  this 
document  (which  is  an  indenture)  the  plaintiff  granted,  in  con- 
sideration of  $130,  “all  the  pine,  oak,  birch,  hemlock,  and  other 
timber  now  standing,  growing,  or  being  in  or  upon”  the  three 
lots  referred  to,  to  have  and  to  hold  to  Mr.  Beatty,  his  heirs  and 
assigns,  forever;  and  then  follows,  “together  with  full  power, 
liberty,  right,  and  authority”  for  the  party  of  the  second  part 
— that  is,  Mr.  Beatty — “his  servants,  workmen,  and  agents,  from 
time  to  time  hereafter  for  a term  of  (blank)  years  to  cut,  fell,” 
and  so  forth,  the  timber,  and  for  full  egress  and  regress  to  the 
party  of  the  second  part,  his  servants,  workmen  and  agents, 
with  and  without  horses,  cattle,  carts,  sleighs,  trucks,  and  teams, 
to  enter  into  and  upon  the  said  lands  and  premises  for  the  purpose 
aforesaid,  and  also  for  the  purpose  of  taking  and  carrying  away 
the  said  timber,  with  liberty  to  make  such  roads  as  may  be  from 
time  to  time  necessary.  Then  follow  covenants  by  the  plaintiff 
and  his  wife,  they  being  those  in  the  ordinary  short  form  of  con- 
veyance of  land,  with  the  change  of  the  word  “lands”  to  “timber;” 
and  the  document  even  follows  the  ordinary  form  of  deed  so  far 
that  the  parties  of  the  first  part  thereby  release  to  the  party  of 
the  second  part  all  their  claims  on  the  said  lands  “in  so  far  as 
the  same  may  affect  the  said  timber.”  Then  there  is  a covenant 
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by  Mr.  Beatty  to  pay  the  balance  of  the  money  within  one  month 
— that  is,  the  $59.  The  document  contains  no  provision  for 
the  plaintiff  having  any  liberty  to  cut  any  timber  for  the  purpose 
of  firewood,  fencing,  repairing  buildings,  or  clearing  upon  his  land. 

The  plaintiff  and  his  wife  both  say  that  at  the  time  this  docu- 
ment was  executed  by  them  there  was  no  discussion  as  to  the 
time  within  which  the  timber  was  to  be  removed,  but  they  both 
had  it  in  their  minds  that  it  was  a renewal  for  a further  period 
of  ten  years  of  the  previous  agreement  of  1872.  They  must 
have  been  aware,  however,  that  it  covered  more  than  the  pre- 
vious agreement,  because  the  previous  one  was  limited  to  pine 
timber,  whereas  this  covers  other  sorts  mentioned.  It  was  also 
more  than  a mere  renewal,  because  there  is  an  additional  con- 
sideration given;  the  amount  in  this  one  being  $130,  and  the 
amount  in  the  previous  one  75c.  per  thousand  for  whatever  might 
be  taken.  So  that  in  that  sense  it  was  a new  bargain,  and  not 
merely  a renewal  of  the  one  of  1872.  The  impression  which 
the  plaintiff  and  his  wife  say  they  had  in  their  minds  does  not 
appear  to  have  been  communicated  by  them  to  either  Mr.  Anslie 
or  Mr.  Beatty  at  any  time;  but  that  it  may  possibly  have  existed 
in  Mr.  Beatty’s  mind  may  to  a certain  extent  appear  from  the 
fact  that  he  did  nothing  under  the  second  agreement  until  near 
the  expiration  of  the  term  of  ten  years — that  is,  not  until  the 
winter  of  the  year  1888-9,  when  he  sent  in  men  to  cut  pine,  and 
followed  it  up  the  following  year  by  cutting  more,  the  two  men 
employed  being  Oakes  and  Spence.  By  these  cuttings  he  would 
appear  to  have  realized  his  outlay  in  so  far  as  the  quantity  of 
timber  taken  off  and  the  price  mentioned  in  the  deed  of  1872  are 
concerned.  After  the  removal  of  that  timber  he  does  not  appear 
to  have  been  at  any  cash  outlay,  and  the  plaintiff  may  be  said 
to  have  furnished  a full  consideration  for  the  money  that  had 
been  given  to  him.  Thereafter  Mr.  Beatty  did  nothing  until 
the  year  1896,  so  far  as  appears.  Whether  the  plaintiff  and  his 
wife  really  were  of  the  belief  that  ten  years  was  the  period  for 
the  second  agreement  or  not,  we  find  that  in  that  year  the  plain- 
tiff’s son  Frank  undertook  to  sell  some  of  the  timber  upon  lot 
number  6 to  a Mr.  Wilson;  and  they  say  that  lot  6 was  called 
in  the  family  “ Frank’s  lot.”  The  father  says  that  he  had  promised 
it  to  Frank,  but  whether  to  be  given  to  him  by  his  will  or  by  deed 
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rested  apparently  with  himself.  However,  the  son  Frank  took 
upon  himself  to  sell  to  Mr.  Wilson  some  of  the  timber,  and  this 
coming  to  the  knowledge  of  Mr.  Woods,  the  agent  of  Mr.  Beatty, 
was  reported  to  that  gentleman,  who  instructed  Mr.  Woods  to 
prevent  the  removal  of  the  timber.  Mr.  Woods  returned,  found 
a number  of  logs  cut  upon  the  lot,  marked  them  with  Mr.  Beatty’s 
mark,  and  this  was  followed  up  by  letters  from  Mr.  Beatty  to 
Wilson  and  to  Mr.  Malkin,  for  whom  it  was  understood  Wilson 
was  taking  out  the  timber.  Wilson,  notwithstanding  the  noti- 
fication and  the  marking,  took  away  the  logs,  but  they  were  fol- 
lowed up,  and  eventually  Mr.  Beatty  was  paid  for  what  were 
taken  away — at  all  events,  got  something  on  that  account.  With 
that  exception  Mr.  Beatty  does  nothing  more  until  the  year  1898, 
in  which  year  he  made  a sale  to  a Mr.  Galbraith  of  the  timber 
upon  those  lots.  Galbraith,  before  making  the  purchase,  had 
gone  upon  the  lots  and  had  seen,  not  the  plaintiff,  but  the  plain- 
tiff’s wife,  and  informed  her  that  he  was  about  to  purchase.  She 
did  not  object  apparently  to  his  doing  so — did  not  dispute  Mr. 
Beatty’s  right;  and  had  Mr.  Galbraith  gone  on  it  might  have 
been  that  if  her  conduct  could  have  been  ascribed  to  the  plain- 
tiff, the  plaintiff  might  have  been  prevented  from  disputing  Mr. 
Galbraith’s  title.  Mr.  Galbraith,  however,  appears  to  have  re- 
pented of  his  bargain,  and  in  1899  he  released  to  the  executors 
of  Mr.  Beatty’s  estate  the  agreement  which  had  been  made  with 
him,  Mr.  Beatty  having  died  in  the  year  1898.  While  Mr.  Gal- 
braith was  at  the  house  of  the  plaintiff,  the  plaintiff’s  wife  had 
shewn  him  a letter  written  by  Mr.  Beatty  in  1896.  It  appears 
that  during  that  year  the  plaintiff  and  his  wife  had  been  talking 
about  the  agreement  of  1881,  and  they  both  say  that  it  was  in 
their  minds  at  that  time  that  the  ten  years  must  have  expired; 
but  not  having  a copy  of  the  agreement,  and  not  knowing  the 
year  in  which  it  was  made,  the  plaintiff,  to  assure  himself,  went 
to  the  registry  office.  There  he  found  the  agreement  of  1881 
registered,  and  on  perusing  it  he  found  that  he  had  granted  the 
timber  to  Mr.  Beatty,  his  heirs  and  assigns,  forever,  and  that  the 
blank  for  the  time  within  which  the  timber  must  be  taken  away 
was  not  filled  up.  He  says  the  word  “forever”  impressed  his 
mind  that  he  could  not  interfere;  but  he  at  once  went  to  Mr. 
Beatty,  and,  instead  of  complaining  about  the  time  not  being 
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limited,  he  complained  that  the  agreement  was  too  wide,  and 
that  he  had  no  right  to  take  timber  even  for  firewood.  There- 
upon Mr.  Beatty  gave  him  a letter,  dated  the  22nd  December 
allowing  him  the  privilege  of  cutting  beech,  maple,  and  ironwood 
for  use  for  firewood,  “also  what  timber  may  be  necessary  for  fencing 
on  the  said  land.”  He  still  would  have  no  right  to  cut  timber 
in  clearing.  At  that  time  apparently  the  plaintiff  made  no  com- 
plaint as  to  the  length  of  time  that  the  timber  was  to  occupy  his 
land.  Matters  as  between  the  plaintiff  and  Mr.  Beatty  rested 
there  from  1896  until  1901.  It  may  be  a question  whether  the 
episode  of  the  seizure  of  the  timber  cut  by  Wilson  had  not  some- 
thing to  do  with  the  visit  to  the  registry  office.  Mr.  Mathewson 
says  that  he  does  not  remember  anything  about  Wilson;  and 
although  Mr.  Woods,  the  agent  of  Mr.  Beatty,  says  that  the  plain- 
tiff was  spoken  to  by  him  about  Wilson’s  cutting,  that  he  then 
said  that  it  was  Frank’s,  and  that  he  had  promised  it  to  Frank, 
and  that  Frank  had  sold  it  to  Wilson — that  he  gave  that  as  an 
excuse — Mr.  Mathewson  says  that  he  had  not  the  faintest  recol- 
lection of  anything  of  the  sort  having  taken  place.  The  fact 
that  the  registry  office  was  visited  so  soon  after  the  seizure  of 
the  timber  cut  by  Wilson  would  lead  one  to  believe  that  Mr. 
Mathewson’s  recollection  has  failed  him,  and  that  what  Mr.  Woods 
says  took  place  really  did  happen.  But  whether  that  is  so  or 
not,  there  was  nothing  in  what  took  place  to  act  as  an  estoppel, 
and  unless  it  may  have  a bearing  upon  the  question  of  what  time 
would  be  reasonable  to  remove  the  timber,  that  letter  and  the 
obtaining  of  it  cannot,  I think,  affect  the  question  involved  here. 

The  next  action  by  the  Beattys  is  in  1901,  when,  being  about 
to  make  a sale  of  timber  to  Messrs.  Shaw,  Cassels,  & Co.,  their 
agent,  Mr.  Burke,  along  with  Mr.  Woods,  the  agent  of  the  Beattys, 
visited  the  land  together.  They  see  the  plaintiff,  tell  him  what 
they  are  about,  and  he  at  their  request  shews  them  the  limits  of 
his  lots,  apparently  acquiescing  at  that  time  in  the  proposed  sale. 
Shaw,  Cassels,  & Co.  had  entered  into  an  agreement,  upon  the 
8th  August,  1901,  for  the  purchase  of  the  bark  upon  the  live  hem- 
lock trees  then  standing  or  being  upon  the  land,  and  under  that 
they  went  on  and  cut  down  hemlock  trees  upon  lot  115.  In 
doing  so  they  had  the  assistance  of  the  plaintiff’s  son  Frank,  who 
was  then  living  with  the  plaintiff,  and  who  took  a contract  under 
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them  for  the  peeling  of  the  hemlock.  And  the  plaintiff  admits  ^ C.  A. 
that  upon  one  occasion  he  drove  the  team  to  his  son  engaged  upon  1907 
the  contract.  Shaw,  Cassels,  & Co.  removed  the  bark  and  left  Mathewson 
the  hemlock  timber  lying  upon  the  ground.  No  question  is  in- 
volved  in  this  suit  as  to  the  bark  so  removed.  

Then  on  the  5th  December,  1903,  the  executors  of  Mr.  Beatty  Magee’ J' 
sold  to  the  defendants  Clarke  & Horne  Brothers  all  the  hemlock, 
ash,  basswood,  birch,  oak,  spruce,  tamarack,  and  elm  timber 
“now  standing  or  being  upon  lot  116”  at  a dollar  and  a half  per 
thousand  feet,  and  also  all  timber  of  the  same  sort  upon  lot  num- 
ber 115,  to  be  cut  before  the  1st  January,  1904,  no  logs  to  be  re- 
moved from  the  lots  until  payment  for  them  was  made  by  Clarke 
& Horne  Brothers.  Under  that  Clarke  & Horne  Brothers  went 
on  to  cut  timber,  and  it  was  removed  and  paid  for  by  the  executors. 

In  the  following  year  another  agreement  was  made  between  the 
executors  and  Messrs.  Clarke  & Horne  Brothers  for  the  sale  of 
all  timber  of  the  same  sort  then  standing  or  being  upon  the  same 
lots  at  $2  per  thousand,  board  measure,  to  be  skidded  before  the 
1st  February,  1905,  and  delivered  before  the  1st  May,  the  pay- 
ment to  be  made  when  the  logs  were  measured.  Then  a third 
bargain  was  made  verbally  for  the  cutting  of  the  timber  upon 
lot  6 — that  would  be  for  the  winter  of  1905-6 — at  the  same  prices 
as  in  the  previous  year.  Mr.  Beatty’s  instructions  to  Clarke  & 

Horne  Brothers  were  to  strip  the  lots;  by  which,  he  explains, 
he  meant  to  take  all  the  timber  that  the  estate  was  entitled  to 
under  the  agreements.  He  gave  them  to  understand  that  the 
estate  was  the  owner  of  the  timber  and  entitled  to  sell  or  remove 
it.  Under  those  three  agreements  the  timber  in  respect  of 
which  the  complaint  is  made  in  this  action  was  cut  by  Messrs. 

Clarke  & Horne  Brothers,  and  removed  from  the  land. 

In  looking  at  the  agreement  of  1881  one  does  not  find  that  it 
evinces  any  intention  on  the  part  of  the  parties  to  it  that  the  trees 
should  continue  to  be  nourished  forever,  or  for  their  life,  upon 
the  land,  or  should  occupy  the  land  perpetually.  The  sale  or 
grant  is  of  timber — growing  timber,  it  is  true,  but  still  timber — 
and  is  so  expressed;  and  there  is  no  provision  in  the  agreement 
that  these  persons  shall  occupy  the  land;  but  there  is  provision 
in  it  that  there  shall  be  a right  to  fell,  cut,  and  remove,  and  a 
right  of  entry  for  that  purpose;  and,  whether  intentionally  or 
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not,  those  privileges  to  fell,  cut,  and  remove,  and  to  enter,  are 
not  given,  as  the  timber  is,  to  Mr.  Beatty,  his  heirs  and  assigns, 
forever,  but  given  only  to  Mr.  Beatty,  his  servants,  workmen,  and 
agents,  from  time  to  time.  If  that  were  personal  to  him,  either 
in  fact  or  intention,  it  would  be  ended  on  his  death;  but  at  any 
rate  there  is  evidence,  upon  the  agreement  itself,  that  the  parties 
were  dealing  with  timber,  and  that  it  was  in  contemplation  that 
it  was  to  be  removed;  and  that  the  agreement  was  not  very  closely 
thought  of  as  to  its  terms  is  manifest  from  the  fact  that  it  con- 
tains no  provision  for  the  protection  of  Mr.  Mathewson  in  the 
clearing  of  his  land,  or  in  the  cutting  of  firewood  or  other  wood 
for  fences  or  repairs  or  buildings.  The  effect  of  it  is  very  close 
to  the  agreement  which  was  in  question  in  Dolan  v.  Baker  (1905), 
10  O.L.R.  259.  I think  that,  dealing,  as  it  does,  with  timber, 
providing  for  that  timber  being  cut,  and  containing  no  covenant 
by  Mr.  Beatty  to  cut  or  remove  it  within  any  specified  time,  it 
must  be  taken  to  be  a grant  upon  the  implied  condition  that  it 
would  be  removed;  and,  as  there  is  no  time  specified  for  the  re- 
moval, the  principle  of  the  decision  of  Dolan  v.  Baker  must  be 
applied,  and  the  law  will  import  what  is  a reasonable  time.  The 
period  that  appears  to  have  been  in  the  minds  of  these  parties  in 
1872  as  a reasonable  time  for  the  removal  of  pine  timber  was  ten 
years.  Mr.  Mathewson  and  his  wife  say  that  they  had  in  mind 
ten  years  for  this  term.  There  is  no  evidence  that  Mr.  Beatty 
had  that  in  mind,  unless  we  are  to  give  more  effect  than  perhaps 
we  should  to  the  fact  that  towards  the  end  of  the  ten  years  he 
begins  for  the  first  time  to  cut  timber  under  the  agreement.  Were 
it  not  for  the  fact  of  the  visit  of  Mr.  Mathewson  to  the  registry 
office,  and  the  effect  which  he  says  was,  and  which  one  would 
very  naturally  understand  would  be,  created  in  his  mind  by  find- 
ing there  the  grant  to  Mr.  Beatty,  his  heirs  and  assigns,  forever, 
one  might  think  that  his  action  in  1896  in  applying  to  Mr.  Beatty 
for  permission  to  cut  timber,  in  shewing  the  boundaries  to  Messrs. 
Burke  and  Woods,  in  allowing  his  son  Frank  to  cut,  or  at  all  events 
not  objecting  to  his  son  Frank  taking  part  in  the  cutting  of  timber 
for  Messrs.  Shaw  & Co.,  and  subsequently  in  allowing  Messrs. 
Clarke  & Horne  Brothers  to  go  on  without  opposition  until  near 
the  close  of  their  contract,  was  such  that  he  did  not  consider  it 
unreasonable  that  so  many  years  should  have  elapsed.  But 
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in  view  of  the  fact  that  he  did  seek  the  agreement  in  the  registry 
office,  that  it  did  impress  his  mind,  that  without  knowledge  of 
the  law  he  came  to  a conclusion  as  to  the  meaning  of  the  docu- 
ment, and  acquiecsed  in  his  own  reading  of  it,  we  cannot,  I think, 
view  his  conduct  in  the  same  light  as  we  would  if  he  had  not 
formed  that  conception  of  the  paper  which  he  had  signed. 

His  acquiescence  in  that  construction  of  the  document  does 
not  make  that  construction  correct.  Even  if  both  parties  reading 
it  came  to  the  conclusion  that  it  had  that  effect,  and  acted  jointly 
upon  it  in  accordance  with  that  construction,  the  rights  of  the 
parties  would  not  be  determined  by  their  conduct  in  respect  of 
it:  North  Eastern  R.W.  Co.  v.  Lord  Hastings , [1900]  A.C.  260. 
As  the  plaintiff’s  conduct  was  guided  by  a very  different  cause 
from  his  knowledge  of  the  intention  of  the  parties,  we  must  not 
give  it  the  effect  which  we  would  if  it  were  guided  by  such  knowl- 
edge, and  we  must  look  at  his  conduct,  therefore,  as  to  its  legal 
effect,  although  we  must  also  look  at  the  other  circumstances  in 
so  far  as  the  question  of  reasonableness  of  time  is  concerned.  In 
considering  the  legal  effect  of  the  document,  we  have  to  read  it 
just  as  we  would  read  an  agreement  relating  to  fertile  lands  which 
the  owner  might  require  at  any  time  for  the  purposes  of  agricul- 
ture. This  land,  it  appears,  is  poor  farming  land.  Far  the 
greater  part  of  it  is  rocky  and  unfit  for  farming.  During  the 
thirty-five  years  of  Mr.  Mathewson’s  ownership  there  have  only 
been  some  thirty-five  or  thirty-seven  acres  cleared.  The  rest 
of  it  is  unfenced,  and  has  only  been  used  by  him  for  pasturing 
cattle,  with  occasional  taking  of  timber.  A longer  period  would, 
considering  the  nature  of  the  district,  the  facilities  for  removal, 
the  position  of  the  parties,  and  the  state  of  the  market,  be  allowed 
in  connection  with  this  land  than  possibly  ought  to  be  allowed 
in  relation  to  the  timber  in  more  favoured  localities.  But  there 
should  be  some  limit  to  the  time  for  its  removal,  and,  in  view 
of  the  previous  period  of  ten  years,  I do  not  think  that  that  reason- 
able time  for  the  removal  of  the  timber  under  the  agreement  of 
1881  should  much  exceed  that  time.  It  is  not  necessary,  how- 
ever, for  me  to  fix  what  would  be  exactly  a reasonable  time  for 
the  removal  of  the  timber  beyond  this,  that  a period  of  twenty- 
two  years  is,  I think,  too  long,  and  that  a reasonable  time  had 
expired  before  the  agreement  with  Messrs.  Clarke  & Horne  Brothers 
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was  made,  and  that  subsequently  they  and  the  executors  were 
wrong-doers  at  the  time  that  this  timber  was  cut. 

I do  not  find  that  if  a reasonable  time  had  not  elapsed  the 
estate  was  barred  under  the  Statute  of  Limitations.  The  various 
acts  to  which  I have  referred  in  the  years  1888-9,  1889-0,  1896, 
and  1901,  and  the  following  years,  have  kept  alive  the  rights  of 
the  estate  so  far  as  the  Statute  of  Limitations  is  concerned. 

Then,  assuming  that  the  defendants  are  in  the  wrong,  the 
next  question  is  the  damages.  The  sale,  I have  no  doubt,  was 
made  by  the  Beatty  estate  to  Messrs.  Clarke  & Horne  Brothers 
in  perfect  good  faith  and  in  the  idea  that  they  were  entitled  to 
remove  the  timber  under  the  agreement.  There  is  no  reason, 
therefore,  from  their  conduct  why  they  should  be  punished  in 
exemplary  damages,  and,  inasmuch  as  the  plaintiff  stood  by  with- 
out objecting  to  the  cutting  of  the  timber,  I do  not  think — and, 
indeed,  his  counsel  does  not  ask  for  them — that  he  should  have 
damages  for  the  value  of  the  logs  after  being  cut — -that  is,  so  as 
to  give  him  the  advantage  of  the  labour  expended  by  the  defen- 
dants in  cutting — but  he  is  entitled,  I think,  to  the  value  of  the 
timber  as  it  was  upon  his  place  before  Messrs.  Clarke  & Horne 
Brothers  began  their  operations.  He  says  that  at  that  time 
the  total  value  of  his  place  was  about  SI, 000,  or,  rather,  as  he 
expresses  it,  he  would  not  take  less  than  $1,000  for  it.  He  now 
claims  $1,500  damages,  and  he  says  that  if  the  timber  was  now 
on  the  place  he  would  not  take  $2,500  for  it.  In  making  up  the 
$1,500,  however,  he  counts  the  hemlock  as  being  worth  to  him 
$3.50,  the  hardwood  $4,  per  thousand;  and  he  claims  for  damage 
to  the  place  by  the  cutting  $200  for  lot  115  and  $100  for  each 
of  the  other  two  lots,  which  he  claims  as  due  to  him  on  account 
of  the  roughness  of  the  slashing  done  by  the  defendants,  the  danger 
to  which  the  place  is  exposed  from  fire  by  reason  of  the  brush 
which  has  been  left,  and  the  likelihood  of  briars,  weeds,  and  under- 
brush growing  up,  making  the  place  less  fit  for  pasture  and  more 
difficult  to  clear  up  than  it  would  be  in  the  ordinary  course.  In 
addition  to  these  he  claims  $100  for  timber  wasted.  And  then 
he  asks  $300  for  exemplary  damages.  Now,  undoubtedly  the 
sale  was  made  in  good  faith,  and  I have  no  doubt  that  Mr.  Beatty 
got  all  that  he  considered  he  could  get  from  the  timber;  but, 
in  view  of  the  evidence  before  me,  particularly  that  of  Mr.  Rankin 
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and  Mr.  Hunt — Mr.  Rankin  for  the  plaintiff  and  Mr.  Hunt  for 
the  defendant — I think  that  I must  take  it  that  this  timber  was 
worth  more  to  the  owner  standing  upon  the  land  or  being  upon 
the  land  than  it  would  be  to  any  one  else.  It  was  sold  just  at 
the  time  when  lumber  was  rising  in  the  market — just  at  a time 
when  two  railways  were  about  to  cross  the  land,  one  of  them  already 
almost  in  operation  and  the  other  one  being  constructed.  Timber 
has  been  rising  for  some  years  in  value,  and  it  would  be  only  fair 
that  the  owner  should  have  an  opportunity  of  availing  himself 
of  that  rising  market  by  allowing  the  timber  to  remain  upon  the 
land  if  he  so  desired.  I think,  under  all  the  circumstances,  that 
the  defendants  should  pay  not  only  the  price  which  was  paid  as 
between  themselves,  but  an  additional  sum  of  75  cents  per  thousand 
for  both  the  hemlock  and  the  hardwood.  As  regards  the  bark, 
I think  a similar  sum  should  be  added  per  cord  for  ten  cords  of 
that. 

I am  going  to  ask  counsel  to  agree  upon  the  figures,  and  if 
there  is  any  difference  I will  settle  the  amount. 

I do  not  think  that  the  cutting  was  done  in  any  other  than 
a proper  way,  such  a way  as  it  would  be  done  in  by  lumbermen. 
When  the  plaintiff  sold  his  timber  in  1872  and  in  1881,  he  must 
have  contemplated  that  it  would  be  cut  just  in  such  a way  as  it 
has  been  cut.  He  does  not  appear  then  to  have  been  exacting 
any  sum  for  any  such  damages  as  he  now  alleges  to  have  been 
done,  and  therefore  I do  not  think  that  any  sum  should  be  allowed 
him  on  that  score. 

The  birch  tops  which  have  been  particularly  spoken  of  as  being 
left  upon  the  land  and  useless,  he  will  be  compensated  for  by  the 
value  as  of  standing  timber. 

There  has  been  no  waste  of  timber,  I think,  other  than  what 
was  unavoidable,  although  one  could  well  conceive  that  people  who 
are  paying  for  timber  so  much  a thousand  would  be  much  more 
likely  to  take  choice  timber  than  would  perhaps  the  owner  desirous 
of  making  everything  he  could  into  timber  and  making  the  most 
of  the  wood  on  the  property. 

The  case  is  not  one,  as  I have  said,  to  call  for  exemplary  damages, 
even  in  respect  of  that  which  was  removed  after  the  writ  was 
issued.  The  plaintiff  stood  by,  and  his  action  was  not  that  of 
one  who  did  not  acquiesce. 
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The  judgment,  therefore,  will  be  for  the  plaintiff  for  the  amount 
of  the  timber,  which  I will  ask  the  counsel  to  compute,  and  the 
plaintiff  will  be  entitled  to  get  his  costs. 

I direct  that  the  judgment  shall  be  levied  as  from  the  Beatty 
estate;  but  both  parties  are,  of  course,  liable  to  the  plaintiff. 

As  between  the  Beatty  estate  and  their  co-defendants  I make 
no  direction,  and  leave  it  open  to  either  of  them  to  bring  any 
action  which  they  may  think  themselves  entitled  to,  either  for 
indemnity  or  contribution. 

The  costs  of  the  suit  will  be  paid  by  the  Beatty  estate,  except 
in  so  far  as  they  have  been  increased  by  the  addition  of  Clarke 
& Horne  Brothers.  In  so  far  as  they  have  been  increased  by 
that  addition  they  will  be  paid  by  Clarke  & Horne  Brothers. 

I add  that  I do  not  think  the  conduct  of  the  plaintiff  amounted 
to  an  estoppel  as  between  himself  and  any  of  the  defendants. 
At  the  very  most,  at  any  particular  time  it  could  only  be  an  ad- 
mission that  up  to  that  time  a reasonable  time  had  not  elapsed. 


November  16.  Magee,  J.: — Counsel  have  been  good  enough 
to  go  over  the  figures  upon  which  they  can  agree  upon  the  basis 
of  my  view  announced  here,  and  have  submitted  a memorandum 
of  them  to  me.  The  judgment  will  be  for  the  plaintiff  for  timber  for 
$565.92,  which  is  made  up  as  follows:  the  first  year,  47,073  feet  at 
$2.25  per  thousand,  $105.91;  second  year,  114,880  feet  at  $2.75  per 
thousand,  $315.92;  third  year,  46,033  feet  at  $2.75  per  thousand, 
$126.59;  10  cords  of  bark  at  $1.75,  $17.50.  Total,  $565.92. 

Powell.  I ask  in  the  statement  of  claim  to  have  it  stated  that 
the  rights  of  the  late  William  Beatty  had  terminated. 

Magee,  J.: — I will  say  that  the  rights,  if  any,  had  terminated 
before  the  acts  complained  of. 


The  defendants  the  Beattys  appealed  from  the  judgment,  and 
their  appeal  was  heard  by  Moss,  C.J.O.,  Osler,  Garrow,  Mac- 
laren,  and  Meredith,  JJ.A.,  on  the  30th  September  and  1st 
October,  1907. 

F.  E.  Hodgins,  K.C.,  for  the  appellants.  The  rights  and 
consequences  flowing  from  the  grant  made  by  the  plaintiff  to 
the  appellants7  testator  differ  essentially  from  the  rights  and  con- 
sequences arising  from  a contract  such  as  is  found  in  Dolan  v. 
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Baker , 10  O.L.R.  259,  which  case  is  clearly  distinguishable.  The 
grant  in  question  is  of  an  interest  in  land  the  subject  of  which  is 
easily  ascertainable.  The  grantee,  on  the  making  of  the  grant, 
had  the  legal  estate  in  the  trees  and  therefore  the  right  to  posses- 
sion: Delaney  v.  Canadian  Pacific  R.W.  Co.  (1891),  21  O.R.  11. 
The  grantor,  having  conveyed  away  the  interest,  did  nothing 
thereafter  to  change  the  right  to  possession  which  the  grantee 
acquired  and  could  never,  without  some  overt  act,  claim  to  have 
taken  any  possession  which  would  oust  the  grantee.  The  grantor, 
of  course,  could  have  felled  trees  or  fenced  them  in,  and  might 
have  claimed  to  have  thus  altered  the  situation  and  to  be  in  ad- 
verse possession.  Rut  he  never  did  so,  and  things  remained  as 
they  were  at  the  date  of  the  grant  until  the  appellants  entered 
upon  the  lands  and  commenced  to  cut.  There  was  no  animus 
possidendi  in  the  plaintiff:  Warren  v.  Murray,  [1894]  2 Q.B.  648; 
Doe  Cuthbertson  v.  McGillis  (1852),  2 C.  P.  124,  139;  Littledale 
v.  Liverpool  College,  [1900]  1 Ch.  19;  Leigh  v.  Jack  (1879),  5 Ex.  D. 
264.  The  trial  Judge  held  that  the  appellants  were  not  barred 
by  the  Statute  of  Limitations,  and  rightly  so  found;  but  the 
plaintiff  could  not  succeed  in  the  action  unless  the  appellants 
were  statute-barred.  That  finding  is  clearly  supported  by  the 
proof  at  the  trial.  The  grant  is  dated  the  15th  September,  1881, 
and,  even  if  the  statute  ran  against  the  appellants’  testator,  it 
was  interrupted  in  1889  or  1890  by  his  entry  and  the  cutting  and 
removal  of  the  pine  timber.  Again,  in  1896,  actual  entry  by 
his  agent  was  made,  and  timber  cut  was  taken  possession  of  and 
marked  as  belonging  to  him.  In  1898  he  conveyed  all  or  part 
of  the  remaining  timber  to  one  Galbraith  by  registered  convey- 
ance, and,  having  received  a re-conveyance  thereof,  the  appellants 
in  1901,  1903,  1904,  and  1905,  entered  and  cut  and  removed  tim- 
ber. The  trial  Judge,  however,  has  held  that  the  grant  in  ques- 
tion is  a contract  to  remove  the  timber  within  a reasonable  time. 
It  differs  from  such  a contract  in  some  essentials.  It  is  not  in 
orm  a contract  but  a grant.  It  is  a grant  in  fee  of  all  the  pine, 
oak,  birch,  hemlock,  and  other  timber  then  standing,  growing, 
or  being  on  the  plaintiff’s  lands,  to  the  appellants’  testator,  his 
heirs  and  assigns,  forever.  Then  follows  a right  to  enter  and 
cut,  which  right  might  never  be  exercised,  and  the  owner  of  the 
lands  might  have  taken  such  steps  as  would  have  given  him  pos- 
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session  and  required  the  appellants’  testator  to  have  entered  to 
preserve  his  rights.  The  grant  contains  full  covenants  for  title, 
with  a covenant  for  further  assurance  and  a release  of  all  claims. 
The  license  to  enter  and  remove  timber  is  not  revocable,  and  is 
assignable:  Wickham  v.  Hawker  (1840),  7 M.  & W.  63,  77,  78; 
Handy  v.  Carruthers  (1904),  25  O.R.  279;  Johnston  v.  Shortreed 
(1886),  12  O.R.  633;  Clajp  v.  Draper  (1808),  4 Mass.  266;  Baxter 
v.  Mattox  (1898),  106  Ga.  344.  If  the  plaintiff  had  any  right 
to  terminate  the  license,  a notice  was  necessary:  Webb  v.  Hughes 
(1870),  L.R.  10  Eq.  281;  Grange  v.  Palmer  (1890),  56  Hun  (N.Y.) 
481,  487;  Boults  v.  Mitchell  (1850),  15  Pa.  St.  371.  But  if  a 
reasonable  time  is  to  be  computed,  the  Court  must  fix  it,  and 
here  the  trial  Judge  did  not  do  so,  but  only  decided  that  a certain 
length  of  time  was  unreasonable.  A reasonable  time  must  be 
ascertained  having  regard  both  to  the  vendor  and  purchaser  and 
their  respective  situations,  and  is  governed  by  the  quantity  and 
character  of  the  timber  and  the  facilities  for  manufacturing  and 
marketing  it.  Judged  by  these  elements,  the  trial  Judge  erred 
in  his  conclusion.  It  was  demonstrated  beyond  dispute  that 
the  timber  was  taken  off  just  as  soon  as  it  was  possible,  having 
regard  to  the  facilities  for  cutting  and  manufacturing  it  and  to  the 
market  for  it,  and  that  any  earlier  attempt  would  have  cost  more 
than  the  timber  was  worth:  Patterson  v.  Graham  (1894),  164  Pa. 
St.  234;  Hick  v.  Rodocanachi,  [1891]  2 Q.B.  626,  644;  Hick  v. 
Raymond  & Reid,  [1893]  A.C.  22;  Postlethwaite  v.  Freeland  (1880), 
5 App.  Cas.  599;  Midland  Navigation  Co.  v.  Dominion  Elevator 
Co.  (1904),  34  S.C.R.  578.  There  was  no  proof  and  no  corrobora- 
tion that  the  original  term  of  ten  years  was  agreed  upon,  and 
the  plaintiff’s  actions  belie  this  idea.  He  only  cleared  31  acres 
in  40  years,  and  did  not  try  to  ascertain  what  he  had  given  by 
his  grant  till  fifteen  years  had  expired.  He  acquiesced  in  the 
view  that  the  appellants’  testator  was  not  barred  and  had  not 
lost  his  rights,  and  desisted  from  asserting  any  of  his  rights  when 
his  son  allowed  cutting  in  1896.  His  action  and  his 
non-action  are  an  effective  estoppel  against  him:  Boys 

v.  Wood  (1876),  39  U.C.R.  495.  Estoppel  and  acquiescence 
arise  when  a man  is  aware  of  all  the  circumstances,  and  the  plain- 
tiff was  well  aware  of  everything  that  concerned  him,  and  acted 
upon  it  without  being  in  any  way  misled  by  the  appellants’  testator. 
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In  fact,  had  he  not  acquiesced,  the  appellants’  testator  would  C.  A. 

have  been  put  on  his  guard  and  might  have  acted  sooner.  The  1907 

damages  were  assessed  at  too  high  an  amount.  The  sales  of  Mathewson 
timber  and  the  prices  paid  were  reasonable,  and  there  were  no  Beatty 
circumstances  of  aggravation,  and  the  trial  Judge  wTas  in  error 
in  finding  against  the  appellants  the  amount  for  which  judgment 
was  directed  to  be  entered. 

F.  R.  Powell,  for  the  plaintiff.  The  trial  Judge  was  right  in 
his  construction  of  the  document  and  in  following  Dolan  v.  Baker, 

10  O.L.R.  259.  The  true  contract  entered  into  or  intended  to 
be  entered  into  between  the  plaintiff  and  William  Beatty  was 
a contract  limiting  the  rights  of  Beatty  to  a term  of  ten  years, 
and  the  blank  left  in  the  document  was  so  left  by  oversight,  and 
under  such  circumstances  the  law  limits  the  term  to  a reasonable 
period:  Ellis  v.  Thompson  (1838),  3 M.  & W.  445;  Am.  & Eng. 

Encyc.  of  Law,  2nd  ed.,  vol.  23,  p.  971;  vol.  18,  p.  1134;  vol.  28, 
p.  542;  McRae  v.  Stillwell  (1900),  111  Ga.  65;  Hill  v.  Hill  (1873), 

113  Mass.  103.  The  rights  of  entry  and  removal  given  by  the 
document  conferred  rights  personal  to  Beatty,  and  the  rights  so 
conferred  did  not  pass  to  or  become  vested  in  his  executors 
and  assigns.  The  appellants’  rights,  if  any,  were,  prior  to  the 
acts  complained  of,  barred  by  the  Statute  of  Limitations  : R.S.O. 

1897,  ch.  133,  secs.  4,  5,  9,  13,  15;  Heyland  v.  Scott  (1869),  19  C.P. 

165;  Mulholland  v.  Conklin  (1872),  22  C.P.  372;  Davis  v.  Hender- 
son (1869),  29  U.C.R.  344;  Am.  & Eng.  Encyc.  of  Law,  2nd  ed., 
vol.  19,  pp.  147,  148.  There  is  no  evidence  entitling  the  appel- 
lants to  evoke  as  against  him  the  equitable  doctrine  of  estoppel: 

McGee  v.  Cane  (1887),  14  O.R.  226;  Powell  v.  Watters  (1897), 

28  S.C.R.  133;  Am.  & Eng.  Encyc.  of  Law,  2nd  ed.,  vol.  11,  pp. 

434,  435,  436;  Carson  v.  Three  States  Lumber  Co.  (1902),  69  S.W. 

Repr.  320. 

Hodgins,  in  reply. 

December  31.  Osler,  J.A.: — I agree  with  the  learned 
trial  Judge  that  the  plaintiff  is  entitled  to  recover.  It  is 

plain  upon  the  face  of  the  agreement  of  September,  1881, 
that  the  parties  were  dealing  with  timber  “then  standing,  grow- 
ing, or  being”  upon  the  plaintiff’s  land,  not  with  what  in  the  course 
of  years  might  grow  to  or  become  timber;  and,  secondly,  that 
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it  was  not  intended  to  confer  upon  Beatty  the  right  forever  there- 
after, so  long  as  any  of  the  timber  then  standing,  growing,  or  being 
on  the  land  remained  there,  to  enter  and  remove  it.  Manifestly 
the  time  was  intended  to  be  limited.  Whatever  right  Beatty 
had  was  to  be  exercised  “at  all  reasonable  times  thereafter  during 
the  term  of  years.”  It  is  true  that  the  blank 

was  not  filled  in,  and  we  do  not  know  how  many  years,  if  any, 
were  agreed  upon;  but  we  have  no  right,  for  that  reason,  to  read 
the  imperfect  clause,  if  it  is  imperfect,  out  of  the  agreement.  I 
should  have  thought  that,  in  the  absence  of  evidence  justifying 
the  rectification  of  the  agreement,  it  might  well  be  construed  in 
accordance  with  what  is  said  in  The  Bishop  of  Bath's  Case  (1606), 
6 Co.  33,  35,  Bac.  Abr.,  Leases,  (L.)  3:  “If  a man  leases  his  land 
for  years,  it  is  a good  lease  for  two  years,  because  it  shall  be  taken 
good  for  such  a number  with  which  at  least  the  plural  number 
will  be  satisfied,  and  that  is  with  two  years.”  In  this  way  a 
reasonable  time  for  removing  the  timber  would  be  two  years  from 
the  date  of  the  agreement,  and  I would  have  so  construed  it  if 
the  plaintiff  had  struck  sooner.  He,  however,  permitted  the 
purchaser  to  enter  and  cut  and  carry  away  occasionally  for  many 
years  afterwards.  What  he  assented  to  he  cannot  and  does 
not  complain  of,  but  I think  that  does  not  prevent  him  from  assert- 
ing that  as  regards  all  further  cuttings  a reasonable  time  had  long 
elapsed,  or  from  refusing  his  assent  to  them,  as  I think  he  might 
have  done  at  any  time  after  two  years  from  the  date  of  the  agree- 
ment. 

But,  even  if  the  construction  I suggest  be  deemed  inadmissible, 
the  language  of  the  agreements  till  shews  that  it  was  intended 
to  be  acted  upon  within  a reasonable  time,  and  that  it  was  not 
to  be  without  limitation  in  that  respect,  and  I agree  with  the 
learned  trial  Judge  that  such  reasonable  time  had  elapsed  before 
the  trespasses  complained  of.  The  damages  have  been  assessed 
with  moderation  upon  that  footing,  and  I think  the  judgment 
ought  to  stand. 

Garrow,  J.A.: — The  action  was  substantially  brought  to 
obtain  a construction  of  an  agreement  dated  the  15th  Septem- 
ber, 1881,  for  the  sale  by  the  plaintiff  to  the  late  William  Beatty 
of  certain  standing  timber  then  growing  on  the  plaintiff’s  lands 
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in  the  township  of  Foley,  a declaration  that  the  time  for  removing 
such  timber  had  expired,  and  to  recover  damages  for  subsequent 
trespasses  in  cutting  and  removing  after  the  time  had  so  expired. 

The  facts  are  very  fully  set  out  in  the  judgment,  and,  agreeing 
as  I do  in  the  conclusions  of  the  learned  Judge  both  upon  the 
facts  and  the  law,  I need  add  but  little. 

In  arriving  at  his  conclusion  in  favour  of  the  plaintiff,  the  learned 
Judge  proceeded  upon  the  principle  laid  down  in  the  case  of 
Dolan  v.  Baker,  10  O.L.R.  259,  a case  not  unlike  the  present, 
although,  of  course,  not  precisely  similar  in  its  facts. 

There  the  sale  was  of  all  the  first-class,  sound,  merchantable 
saw-logs  and  fire-wood  timber  at  a rate  respectively  per  thousand 
feet  and  per  cord  for  such  quantity  as  the  purchaser  saw  fit  to 
remove. 

Here  the  sale  is  for  a lump  sum  ($130)  of  “all  the  pine,  oak, 
birch,  hemlock,  and  other  timber  now  standing,  growing,  or  being” 
on  the  lands  mentioned. 

In  Dolan  v.  Baker  no  definite  time  was  mentioned  during  which 
the  timber  was  to  be  removed,  but  the  purchaser  was  given  a 
right  of  entry  to  make  such  removal  at  all  times  until  the  timber 
was  removed. 

In  this  case  the  written  agreement,  prepared  by  Mr.  Beatty 
himself,  plainly  intended  to  fix  the  time  within  which  the  removal 
should  take  place,  but,  by  an  unexplained  oversight,  the  blank 
left  for  that  purpose  was  not  filled  up,  with  the  result  that  the 
license  to  enter,  cut,  and  remove  now  reads  “for  the  term  of 
years.”  In  Dolan  v.  Baker  it  was  held,  both 
at  the  trial  and  in  the  Divisional  Court,  that  upon  the  proper 
construction  of  the  agreement  the  defendant  was  limited  to  a 
reasonable  time  within  which  to  cut  and  remove,  the  Court  apply- 
ing the  well-established  principle  that  where  there  is  no  expressed 
stipulation  in  an  agreement  as  to  the  time  of  performance,  the 
law  will  imply  a term  that  it  is  to  be  performed  within  a reasonable 
time. 

The  omission  to  fill  up  the  blank  leaves  this  case  practically 
in  the  same  position  in  this  respect  as  was  the  position  in  Dolan 
v.  Baker;  indeed,  if  anything,  stronger  in  favour  of  the  implied 
term  than  in  that  case,  in  that  here  it  is  clear  that  it  was  intended 
to  limit  the  time,  while  there  no  such  intention  appeared. 
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What  is  a reasonable  time  must,  of  course,  be  determined  upon 
the  facts  in  each  case. 

In  Dolan  v.  Baker  four  years  was  held  to  be  reasonable.  Here 
an  interval  of  over  twenty  years  occurred  between  the  making 
of  the  agreement  and  the  trespasses  complained  of,  a lapse  of 
much  more  than  a reasonable  time,  unless  the  term  had  been 
extended  either  expressly  or  by  the  conduct  of  the  plaintiff.  There 
was-  no  express  extension,  and  none  can,  in  my  opinion,  be  im- 
plied upon  the  evidence.  The  defendants  do  not  pretend  to 
have  been  misled,  or  to  have  done  otherwise  than  depend  solely 
upon  what  they  conceived  to  be  their  rights  under  the  agreement. 

In  the  argument  before  us  counsel  for  the  defendants  con- 
tended that  the  form  of  the  agreement,  which  resembles  an  ordinary 
short  form  conveyance  of  lands,  was  important  in  extending  the 
rights  of  the  defendants  beyond  what  they  would  be  under  an 
ordinary  agreement  for  the  sale  of  standing  timber.  I am  un- 
able to  see  anything  in  this  contention.  No  amount  of  words 
or  formality  could  make  of  the  transaction  more  than  the  very 
simple  and  ordinary  one  of  a sale  of  the  then  existing  standing 
timber,  to  be  cut  and  removed  by  the  purchaser,  at  some  time  or 
other.  The  Statute  of  Limitations  has,  I think,  no  application. 

The  damages  appear  to  have  been  adjusted  upon  a very  moderate 
scale  and  call  for  no  interference  by  this  Court,  in  my  opinion. 

I would  dismiss  the  appeal  with  costs. 


Moss,  C.J.O.,  and  Maclaren,  J.A.,  concurred. 

Meredith,  J.A.: — Some  of  the  difficulties  which  have  beset 
this  case  seem  to  me  to  have  arisen  largely  from  an  easily  under- 
stood strong  inclination  of  the  mind  to  apply  the  law  respecting 
personal  property  to  it,  whereas  the  law  respecting  real  property 
is  applicable.  The  sale  and  the  conveyance  were  in  both  form 
and  substance  of  land:  see  Marshall  v.  Green  (1875),  1 C.P.D.  35. 
The  timber  was  not  sold  or  bought  with  any  intention  of  immedi- 
ate or  early  removal;  it  was  bought  just  as  the  rest  of  the  land 
might  be  for  speculative  purposes.  The  deed  purported  to  have 
been  made  under,  and  was  largely  in  the  form  given  in,  the  Act 
respecting  Short  Forms  of  Conveyances;  and  there  was  nothing 
whatever  indicative  of  *a  sale  of  goods  or  chattels  in  connection 
with  the  transaction;  though  the  law  seems  to  be  settled  that 
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the  timber  would  pass  to  the  purchaser’s  personal  representatives, 
not  his  heirs,  in  case  of  intestacy.  The  case,  therefore,  would 
present  no  sort  of  difficulty  but  for  the  provision  contained  in  the 
deed  granting  leave  to  the  purchaser  to  enter  upon  the  land  and 
fell  and  remove  the  timber,  and  to  make  such  roads  as  might  be 
necessary  for  that  purpose.  It  is  not  wholly  unimportant  that 
this  clause  was  part  of  the  printed  form  of  the  deed,  and  not 
something  introduced  when  the  deed  was  prepared  for  execu- 
tion. The  present  difficulty  arises  from  the  fact  that  the 
number  of  years  for  which  such  leave  was  so  expressly  granted 
is  not  stated.  In  the  printed  form  a blank  was  left  before 
the  word  “ years,”  so  that  the  time  might  be  expressed  by 
writing,  in  that  blank,  the  number  of  the  years  agreed  upon. 
Some  difficult  questions  would  have  arisen  as  to  the  nature 
and  effect  of  the  clause  if  it  had  been  completed  by  filling  in  the 
number,  but,  in  the  view  which  I take  of  the  effect  of  this 
clause,  as  it  is,  they  are  now  immaterial.  If  there  had  been  any 
agreement  between  the  parties  upon  the  subject,  and  if  it  had 
been  sufficiently  proved,  the  proper  course  would  be  to  rectify 
the  deed  by  filling  in  the  blank  space  in  accordance  with  such 
agreement,  so  proved,  and  then  to  consider  the  nature  and  effect 
of  the  clause,  and  the  effect,  if  any,  of  the  subsequent  conduct 
of  the  parties  upon  it.  But  there  was  no  such  proof;  on  the 
contrary,  it  appears  that  there  was  no  agreement,  nor  were  there 
any  negotiations,  on  the  subject.  The  lands  were  and  are  wild 
and  rocky  and  quite  unsuitable  for  agricultural  purposes,  and 
so  probably  as  useful,  for  any  sort  of  purpose  for  which  they  could 
be  used,  with  the  timber  standing  as  with  it  removed,  if  not  more 
useful,  as  reforestation  is  unfortunately  a thing  practically  un- 
known to  such  land  owners  in  this  country;  a greater  part  of 
the  purchase  money  had  been  paid,  and  the  rest  was  to  be  paid 
in  one  month;  and  much  of  the  timber  was  then  unmarketable, 
and  not  likely  to  become  of  any  substantial  market  value  for 
many  years;  and  in  regard  to  such  valuable  and  marketable  tim- 
ber as  pine,  on  a sale  made  nearly  ten  years  before  b}^  the  same 
vendor  to  the  same  purchaser,  and  witnessed  by  an  agreement 
in  writing,  but  not  a conveyance  under  the  Short  Forms  Act,  ten 
years  were  expressly  “ allowed”  “for  taking  off”  the  timber.  So 
that  an  absolute  conveyance  with  the  clause  in  question  entirely 
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omitted  would  be  in  no  way  incomprehensible;  and  that  seems 
to  me  to  be  the  effect  of  it  in  its  incomplete  state.  It  was  not 
intended  to  restrict  any  right  which  the  purchaser  took  under 
the  deed  apart  from  it;  it  was  clearly  intended  to  add  to  such 
rights,  being  tacked  on  to  the  habendum  by  the  words  “ together 
with  full  power,”  etc.;  and  as  to  the  making  of  roads  and  cutting 
down  trees,  logs,  and  brush  for 'that  purpose,  it  probably  would 
have  had  such  an  effect;  and  it  was  limited  to  the  purchaser, 
“his  servants,  workmen,  and  agents.”  The  clause  was  never 
made  operative  because  never  filled  in;  and  never  filled  in  because 
never  intended  to  be,  the  parties  never  having  come  to  any  agree- 
ment upon  the  subject,  and  the  rest  of  the  deed  being  ample  for 
giving  effect  to  all  they  had  agreed  upon — an  absolute  sale  of 
the  timber,  as  land,  to  the  purchaser,  “his  heirs  and  assigns  for- 
ever.” But,  if  this  view  be  unacceptable,  I can  see  no  other 
alternative  than  holding  that  the  clause  gives  the  rights  set  out 
in  it  for  unlimited  years,  and  so  agrees  with  the  rest  of  the  deed, 
and  with  the  interpretation  which  the  parties  themselves  always 
put  upon  it  for  nearly  a quarter  of  a century;  when,  owing  to 
the  building  of  a railway,  the  timber  became  of  much  greater 
value  than  it  was  when  sold,  or  ever  would  have  been  but  for 
the  railway,  the  plaintiff,  although  he  had  been  paid  for  all  of  it 
a quarter  of  a century  before,  took  proceedings  to  deprive  the 
purchaser  of  all  his  rights  to  it,  although  he  had  all  along  recog- 
nized and  acknowledged  the  purchaser's  ownership  of,  and  right 
to  remove,  the  timber. 

The  many  cases  which  may  have  some  bearing  upon  the  ques- 
tions involved  in  this  case  are  not  very  helpful.  The  facts  in  all 
of  these  were  different,  and  each  eventually  has  to  be  determined 
upon  questions  of  fact:  the  law  bearing  upon  such  cases  being 
little,  if  at  all,  in  dispute.  Dolan  v.  Baker,  10  O.L.R.  259,  was 
a very  different  case  in  many  very  material  facts.  The  grounds 
upon  which  it  appears  to  have  been  decided  are  very  clearly  put 
by  Magee,  J.,  in  these  words:  “There  was  an  implied  condition 
that  the  timber  should  be  selected  and  removed  within  a reason- 
able time.  It  would  be  intolerable  that  the  vendor  should  be 
left  for  an  unreasonable  time  without  the  use  either  of  his  land 
or  his  money,  and  in  ignorance  even  of  what  trees  the  purchaser 
might  select,  and  so  unable  to  sell  or  clear  off  any.”  That  short 
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statement  does  not  by  any  means  cover  all  the  facts  pointing  to 
such  an  implied  condition  or  covenant.  On  the  other  hand, 
conditions  or  covenants  are  not  lightly  to  be  implied,  even  in  cases 
where  there  may  properly  be  a condition  by  implication;  and,  if 
merely  a covenant,  it  would  give  a right  of  action  only.  The 
other  Judges  also  plainly  shew  that  the  like  reasons  moved  them 
also  to  the  conclusion  that  the  purchaser  had  lost  his  rights  to 
the  timber.  I need  not  again  refer  to  the  facts  of  this  case  to 
shew  that  they  were  mainly  the  opposite  of  those  in  that  case; 
that,  among  other  things,  the  purchase  money  was  entirely  paid, 
the  vendor  was  in  no  way  hampered  in  the  use  of  his  property, 
and  all,  not  only  a part  to  be  selected,  of  the  timber  had  been 
absolutely  sold  and  absolutely  conveyed:  nor  add  more  than  this, 
that  it  would  seem  to  me  extraordinary  if,  out  of  the  imperfect 
clause  in  question,  it  were  justifiable  to  construct  a condition 
forfeiting  the  estate  which,  fully  paid  for  in  money,  passed  under 
the  deed ; also  against  the  rule  of  law,  that  the  habendum  may 
enlarge,  but  cannot  abridge  or  make  void,  an  estate  expressly 
contained  in  the  premises,  and  capable  of  taking  effect  : see 
Challis  on  the  Law  of  Real  Property,  p.  333. 

There  have  been  many  cases  in  the  courts  of  the  United  States 
of  America  which  have  also  a bearing,  more  or  less,  upon  the  sub- 
ject, but  none  which  I have  examined  is  quite  in  point;  the  effect 
of  them  seems  to  be  fairly  stated  in  the  Am.  & Eng.  Encyc.  of 
Law,  2nd  ed.,  vol.  28,  p.  541,  under  the  title  “ Trees  and  Timber” — 
where  many  of  the  cases  are  collected — in  these  words:  “ Contracts 
for  the  sale  of  standing  timber  to  be  removed  within  a specified 
time  have,  generally,  been  construed  by  the  Courts  as  sales  of 
only  so  many  trees  as  the  vendee  may  cut  and  remove  within 
the  time  designated,  the  balance  remaining  the  property  of  the 
vendor.  Such  a sale  may,  however,  be  regarded  as  absolute, 
and  the  agreement  to  remove  as  a covenant,  in  which  case  the 
timber  remains  the  property  of  the  purchaser,  although  not  re- 
moved within  the  time  provided  for,  and  for  the  failure  to  remove 
the  vendor  may  bring  an  action.” 

There  is  nothing  at  all  startling  in  these  propositions:  the 
first  would  depend  upon  the  proper  interpretation  of  the  words 
of  the  parties  in  the  light  of  surrounding  material  circumstances. 
In  the  latter  class  of  cases — if  they  have  reference  to  an  absolute 
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conveyance  of  land  and  not  only  an  executory  contract  of  sale — 
the  parties’  right  would  depend  upon  whether  the  time  was  lim- 
ited by  a common  law  condition  or  by  a covenant  only.  In  this 
case,  as  I have  pointed  out,  the  clause  in  question  was  intended 
to  enlarge,  not  curtail,  the  purchaser’s  rights  under  the  other 
parts  of  the  grant;  and  is  not  limited  to  any  number  of  years, 
but  is  for  years  unlimited;  and  the  price  of  the  whole  of  the 
trees  was  paid,  so  that,  with  interest  reasonably  compounded,  the 
purchaser  has  received  much  more  than  the  present  value  of 
the  trees. 

But,  if  the  purchaser  were  restricted  to  a reasonable  time, 
can  the  Court,  in  view  of  all  the  peculiar  facts  of  the  case,  say 
that  a reasonable  time  had  elapsed  when  the  removal  of  the  timber 
began,  in  the  face  of  the  fact  that  neither  of  the  parties  to  the  con- 
tract thought  it  had,  and  both  all  along  acted  as  if  the  purchaser’s 
rights  still  existed;  as  well  as  the  long  terms  in  which  the  parties 
had  been  dealing — ten  years  for  the  removal  of  more  valuable 
pine — and  the  useless  character  of  the  land  upon  which  the  timber 
stood,  and  the  purposelessness  of  cutting  any  but  the  pine  before 
the  railway  came?  Suppose  the  case  to  have  been  merely  one 
of  a contract  to  sell  lands  at  a fixed  time,  would  not  the  un- 
equivocal acts  of  the  plaintiff,  most  of  which  are  mentioned  in 
the  judgment  pronounced  at  the  trial,  have  plainly  amounted  to 
a waiver  of  the  time  limit,  and  have  saved  the  defendants’  right 
to  specific  performance? 

Title,  as  claimed  under  the  Statute  of  Limitations,  was  not 
proved;  and  the  trial  Judge  rightly  refused  to  give  effect  to  that  claim. 
Acts  of  ownership  were  exercised,  and  exercised  with  the  knowledge 
and  acquiescence  of  the  plaintiff,  from  time  to  time,  by  the  pur- 
chaser, quite  sufficient  to  prevent  the  operation  of  that  enactment 
in  the  plaintiff’s  favour,  even  if,  having  regard  to  the  character 
of  the  land,  and  of  any  acts  of  ownership  exercised  by  the  plain- 
tiff, it  can  properly  be  said  that  the  statute  could  have  had  any 
operation  in  his  favour. 

Though  material  upon  other  questions,  I also  agree  with  the 
trial  Judge  that  the  acquiescence  of  the  plaintiff  was  not  sufficient 
to  estop  him  making  the  claim  which  he  has  made  in  this  action. 

But,  unless  we  are  at  liberty  to  convert  an  absolute  sale  and 
conveyance  of  lands  into  a sale  and  bill  of  sale  of  goods,  or  into  a 
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mere  demise  of  lands  for  years — which,  as  against  a landlord,  seek- 
ing to  evict  his  tenant,  might  not  unreasonably  be  held  to  be  a de- 
mise for  two  years,  for  “ years”  must  mean  at  least  two — each  of 
which  ought  to  be  impossible,  I am  unable  to  perceive  how  we  can 
rightly  uphold  the  judgment  appealed  from,  and  so  make  the  defend- 
ants pay  the  second  time  for  the  timber  trees  in  question,  which, 
it  is  admitted,  were  first  fully  paid  for  by  their  testator,  twenty 
odd  years  ago,  and  then  conveyed  to  him  and  his  heirs  and 
assigns,  forever.  And,  even  if  the  sale  had  been  one  of  goods 
only,  the  property  in  them  passed  under  the  deed;  and  I am 
unable  to  perceive  by  what  legal  process  it  repassed  to  the  plain- 
tiff; and  so,  what  action  he  could  have  except  for  breach  of  a 
covenant  to  remove  the  timber. 
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So  that,  as  it  seems  to  me,  the  plaintiff’s  action,  which  is 
based  entirely  upon  his  alleged  ownership  of  the  timber  trees  in 
question,  must  fail,  unless  we  are  prepared  to  go  to  the  wholly 
unwarrantable  length  of  converting  the  absolute  sale  and  con- 
veyance of  such  trees  to  the  defendants’  testator,  and  his  heirs 
and  assigns,  for  their  price  in  money  then  paid,  into  a mere 
executory  contract  for  the  sale  of  the  trees  as  chattels;  and,  in 
addition  to  that,  find  as  a fact,  in  the  teeth  of  the  declarations 
of  both  vendor  and  purchaser,  by  their  unequivocal  acts  and  con- 
duct continued  down  to  almost  the  time  of  the  commencement  of 
this  action,  that  a reasonable  time  for  the  severance  and  removal 
of  the  trees,  under  all  the  peculiar  circumstances  of  this  exceptional 
case,  had  elapsed  before  action  brought : for  no  one  could  seriously, 
I hope,  consider  the  incomplete,  and  unlimited  as  to  length  of 
years,  clause  in  the  deed — part  of  the  habendum — which  was 
expressly  and  clearly  intended  to  add  to,  not  to  detract  from, 
the  rights  otherwise  conveyed  by  it,  a common  law  condition 
forfeiting  not  only  the  additional  rights  conferred  by  it,  but  also 
the  absolute  estate  conveyed  in  the  other  clauses  of  the  deed. 


I would  allow  the  appeal  and  dismiss  the  action,  unless  the 
plaintiff  sees  fit  to  take  a reference  as  to  any  wrongs  done  by  the 
defendants,  that  is,  any  injurious  acts  done  to  the  plaintiff’s  land 
in  excess  of  the  purchaser’s  right  under  the  deed  in  question:  if 
such  a reference  were  taken,  further  directions  and  all  questions  of 
the  costs  of  it  should  be  reserved  in  the  usual  manner,  but,  in 
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my  opinion,  the  appeal  should  be  allowed  and  the  action  in  all  other 
respects  should  be  dismissed,  both  with  costs. 

Appeal  dismissed,  Meredith,  J.A.,  dissenting. 

E.  B.  B. 


Meredith,  J.A. 


D.  C. 
1908 

Feb.  14. 


[DIVISIONAL  COURT.] 

Kinzie  v.  Harper. 

Bills  of  Exchange — Cheque — Consideration — Part  Payment  under  Unenforce- 
able Contract — Statute  of  Frauds. 

A definite  oral  bargain  (good  except  for  the  Statute  of  Frauds)  for  the  sale 
by  the  plaintiff  to  the  defendant  of  an  ascertainable  and  definite  parcel  of 
land  is  a sufficient  consideration  for  a cheque  drawn  by  the  defendant  upon 
a bank  in  favour  of  the  plaintiff  for  a part  of  the  purchase  money;  and, 
the  cheque  being  dishonoured,  the  plaintiff  was  held  entitled  to  recover  the 
amount  thereof  from  the  defendant,  the  latter  not  being  in  possession,  and 
the  plaintiff  not  having  made  or  tendered  a conveyance,  but  being  able  and 
willing  to  perform  his  contract. 

Judgment  of  the  4th  division  court  in  the  county  of  Waterloo  reversed. 


An  appeal  by  the  plaintiff  from  an  order  of  the  Judge  of  the 
county  court  of  Waterloo  dismissing  a motion  by  the  plaintiff  for  a 
new  trial  of  an  action  in  the  4th  division  court  in  the  county  of 
Waterloo,  in  which  judgment  had  been  given  for  the  defendant  at 
the  trial. 

The  action  was  to  recover  the  amount  of  a cheque  for  $100 
drawn  upon  a bank  by  the  defendant  to  the  order  of  the  plaintiff, 
and  dishonoured.  The  cheque  was  given  as  a cash  payment  on  the 
purchase  price  of  land,  and  the  defence  was  that  the  consideration 
failed,  there  being  no  contract  enforceable  as  against  the  Statute 
of  Frauds.  The  plaintiff  did  not  allege  that  there  was  a sufficient 
memorandum  to  satisfy  the  statute,  but  that  there  was  a sufficient 
consideration  for  the  cheque  in  the  oral  agreement  to  sell  and 
convey  the  land.  The  defendant  was  not  in  possession  of  the  land, 
nor  had  a conveyance  thereof  been  made  or  tendered  by  the  plaintiff. 

The  facts  are  more  fully  stated  below. 


The  appeal  was  heard  by  a Divisional  Court  composed  of  Fal- 
conbridge,  C.J.K.B.,  Britton  and  Clute,  JJ.,  on  the  5th  Febru- 
ary, 1908. 
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E.  P.  Clement,  K.C.,  for  the  plaintiff.  It  has  been  held  that 
because  there  is  no  contract  which  can  be  enforced,  there  is  no 
consideration  for  the  cheque.  I do  not  argue  that  there  was  a 
sufficient  memorandum  to  satisfy  the  Statute  of  Frauds.  The 
statute  does  not  affect  the  consideration.  There  is  consideration 
in  the  oral  agreement  to  convey  the  land.  Many,  or  perhaps  most, 
transfers  of  land  are  carried  out  without  an  agreement  in  writing 
previous  to  the  deed.  Black  v.  Gesner  (1847),  3 Nova  Scotia  Re- 
ports (Thomson)  157,  is  distinguishable.  I rely  on  Mercier  v. 
Campbell  (1907),  14  O.L.R.  639;  Jones  v.  Jones  (1840),  6 M.  & W. 
84;  Maddison  v.  Alderson  (1883),  8 App.  Cas.  467,  488;  Dart  on 
Vendors  and  Purchasers,  7th  ed.  (1905),  p.  216,  citing  Thomas  v. 
Brown  (1876),  1 Q.B.D.  714;  Mills  v.  Oddy  (1834),  6 C.  & P.  728; 
Britain  v.  Rossiter  (1879),  11  Q.B.D.  123,  129,  130;  Falconbridge 
on  Banking,  p.  449,  citing  Jones  v.  Gordon  (1877),  2 App.  Cas.  616. 

W.  E.  Middleton,  K.C.,  for  the  defendant.  There  is  an  in- 
definiteness as  to  the  subject  matter  which  prevents  the  contract 
being  enforced:  Leake  on  Contracts,  5th  ed.,  p.  479.  What  was 
done  afterwards  cannot  make  it  certain:  Monro  v.  Taylor  (1848), 
8 Hare  51.  The  gist  of  Jones  v.  Jones , 6 M.  & W.  84,  is  that  pos- 
session was  given.  Williams  on  Vendor  and  Purchaser,  vol.  2, 
p.  781,  shews  what  Jones  v.  Jones  decides.  Mercier  v.  Campbell, 

14  O.L.R.  639,  is  entirely  different.  See  Fraser  v.  Ryan  (1897), 

24  A.R.  441.  This  is  an  endeavour  to  recover  the  price  of  land 
which  the  plaintiff  has  not  conveyed:  Vivian  v.  Clergue  (1907), 

15  O.L.R.  280.  We  have  to  pay  if  the  plaintiff  succeeds,  and  then 
have  an  unenforceable  claim  against  him.  Mills  v.  Oddy,  6 C.  & P. 
728,  favours  the  defendant’s  position;  so  does  the  Nova  Scotia  case 
cited.  See  also  Laird  v.  Pirn  (1841),  7 M.  & W.  474;  Eastwood  v. 
Kenyon  (1840),  11  A.  & E.  438,  447. 

Clement,  in  reply. 
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February  14.  Falconbridge,  C.J.: — The  defendant  disputed 
the  jurisdiction,  on  the  ground  that  the  title  to  land  came  in  question. 
The  learned  Judge  properly  decided  that  it  did  not. 

The  defendant  further  claimed  the  benefit  of  the  provisions  of 
R.S.O.  1897,  ch.  338,  sec.  5 (the  Statute  of  Frauds). 

The  plaintiff  and  defendant  had  entered  into  a definite  oral 
bargain  (good  except  for  the  Statute  of  Frauds)  for  the  purchase 
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by  the  defendant  from  the  plaintiff  of  an  ascertainable  and  definite 
piece  of  land;  the  defendant,  taking  the  following  receipt  for  the 
same,  handed  the  cheque  in  question  to  the  plaintiff: — 

“Berlin,  Sept.  14,  1907.  I agree  to  sell  David  Harper,  Baden, 
the  front  comer  lot  opposite  Eli  C.  Shantz  for  the  sum  of  $225. 
Have  received  $100  on  the  same,  the  balance  paj^able  on  Jan.  1, 
1908.  I.  W.  Kinzie.” 

The  defendant  drew  this  receipt,  and  admits  that  he  knew  what 
comer  he  was  getting,  and  that  it  was  to  be  a quarter  of  an  acre, 
although  he  professes  not  to  have  known  what  “shape”  he  was  to 
get,  i.e.,  what  frontage  and  depth.  If  material,  the  plaintiff’s 
statement  that  the  boundaries  were  indicated  by  the  comer  stakes 
at  the  front  of  the  lot,  ought  to  be  accepted. 

The  learned  Judge  further  rightly  decided  that  part  payment 
alone  is  not  sufficient  to  take  the  case  out  of  the  4th  section  of  the 
Statute  of  Frauds  (R.S.O.  ch.  338,  sec.  5). 

But  this  is  an  action  on  the  cheque,  not  on  the  oral  contract. 

It  must  be  borne  in  mind  that  a contract  which  is  valid  apart 
from  the  statute  “is  neither  void  nor  voidable,  but  it  cannot  be 
enforced  by  action  because  it  is  incapable  of  proof:”  Anson  on 
Contracts,  10th  ed.,  p.  81;  Britain  v.  Rossiter,  11  Q.B.D.  123,  128; 
Maddison  v.  Alderson,  3 App.  Cas.  467,  497,  483.  The  words  of 
the  statute  are:  “No  action  shall  be  brought  whereby  to  charge 
. . . . the  defendant  . . . upon  any  contract  of  sale  of 

lands  . . The  contract  is  merely  unenforceable,  but  it  is 

nevertheless  existing,  and,  in  view  of  the  authorities  which  I am 
about  to  cite,  I am  of  opinion  that  it  affords  consideration  sufficient 
to  support  the  cheque. 

“Valuable  consideration”  for  a negotiable  instrument  is  defined 
by  sec.  53  of  the  Bills  of  Exchange  Act.  Section  58  provides  that 
“every  party  whose  name  appears  on  a bill  is  primd  facie  deemed  to 
have  become  a party  thereto  for  value.”  But,  as  my  brother 
Riddell  points  out  in  Mercier  v.  Campbell,  14  O.L.R.  639,  at  p.  652, 
this  simply  shifts  the  onus  of  proof,  and,  upon  the  facts  being 
established,  the  same  principles  apply  to  a negotiable  instrument 
as  to  any  other  written  contract. 

The  decision  in  Mercier  v.  Campbell  ( ubi  supra)  is  upon  a different 
point  from  that  in  question  here,  and  is  to  the  effect  that  if  there  are 
alternative  oral  agreements,  one  for  the  sale  and  purchase  of  land 
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and  the  other  for  the  payment  of  a named  sum  by  one  party  if  he 
fails  to  perform  his  agreement  to  buy  or  sell,  the  latter  agreement 
may  be  enforced,  although  by  reason  of  the  statute  no  action  can 
be  brought  upon  the  former.  Here  the  cheque  sued  on  was  given 
in  part  payment  and  not  to  secure  payment  of  damages  or  penalty 
for  non-performance.  The  judgment  in  that  case,  however,  con- 
tains an  elaborate  review  of  the  authorities,  some  of  which  are 
apposite  to  the  present  case,  and  which  are  opposed  to  the  view 
taken  in  Black  v.  Gesner,  3 Nova  Scotia  Reports  (Thomson)  157. 
Jones  v.  Jones,  6 M.  & W.  84,  and  Spiller  v.  Westlake  (1831),  2 B.  & 
Ad.  153,  cited  at  pp.  652-3  of  14  O.L.R.,  are  direct  authorities  in 
favour  of  the  plaintiff,  in  the  absence  of  evidence  that  the  plaintiff 
has  refused  to  execute  a conveyance.  The  reverse,  indeed,  is  the 
fact.  The  plaintiff  is  able  and  willing  to  perform  his  contract. 
It  is  the  defendant  who  refuses  to  perform,  and  on  this  ground 
Fraser  v.  Ryan,  24  A.R.  441,  is  inapplicable  to  this  case. 

It  has  also  been  held  that  a debt  barred  by  the  Statute  of  Limita- 
tions, and  as  to  which  the  remedy  is  gone,  is  still  a good  consideration 
for  a written  promise  to  pay:  La  Touche  v.  La  Touche  (1865),  3 H. 
& C.  576,  at  p.  588;  Flight  v.  Reed  (1863),  1 H.  & C.  703;  Wright 
v.  Wright  (1876),  6 P.R.  295. 

, The  language  of  R.S.O.  1897,  ch.  324,  sec.  38  (21  Jac.  I.  ch.  16, 
sec.  7),  is:  “The  actions  hereinafter  mentioned  shall  be  commenced 
within,  and  not  after,  the  times  respectively  hereinafter  mentioned, 
that  is  to  say  . . 

Like  the  Statute  of  Frauds,  the  Statute  of  Limitations  affects 
the  remedy  on,  not  the  validity  of,  the  contract. 

In  my  opinion,  the  judgment  appealed  from  should  be  reversed 
with  costs,  and  judgment  entered  for  the  plaintiff  with  costs  in  the 
court  below. 
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Britton,  J.: — I agree  in  the  result  that  this  appeal  should  be 
allowed. 

I do  not  find  any  case  that  overrules  Jones  v.  Jones,  6 M.  & W. 
84;  so  the  judgment  of  Lord  Abinger,  C.B.,  stands.  It  is  brief  and 
to  the  point:  “It  is  clear  that  this  is  a case  where  the  parties  have 
paid  their  money  down — or,  what  is  equivalent,  given  a promissory 
note  payable  on  demand,” — in  this  case  a cheque — “for  a future 
conveyance.  Can  anybody  say  they  are  not  bound  to  pay  it,  unless 
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they  shew  that  the  plaintiffs  have  refused  to  execute  that  con- 
veyance?” 

The  defendant  was  bound,  having  given  a cheque,  which  imports 
consideration,  to  shew  a failure,  and  that  is  not  shewn  by  merely 
setting  up  that  the  bargain,  if  any,  was  only  verbal. 

The  plaintiff  avers  a willingness  to  perform.  It  has  not  been 
shewn  that  the  plaintiff  is  unable  or  unwilling  to  perform — and  if 
so  there  is  not  a failure  of  consideration. 

Clute,  J.,  also  concurred. 

E.  b.  p. 


[DIVISIONAL  COURT.] 

Re  Township  of  Williamsburg  and  United  Counties  of  Stor- 
mont, Dundas,  and  Glengarry. 

Re  Casselman  Creek  Bridge. 

Municipal  Corporations — Bridge — Maintenance  by  Counties — Computation  of 
Length — Embankments — Municipal  Act,  1903,  sec.  617  a. 

A bridge  crossing  Casselman  creek  in  the  township  of  Williamsburg  was  held 
not  to  be  a bridge  over  300  feet  in  length,  within  the  meaning  of  sec.  617  a 
of  the  Consolidated  Municipal  Act,  1903,  the  Court  being  of  the  opinion 
that  the  embankments  at  the  ends  of  the  wooden  structure  (44  feet  long) 
which  spanned  the  creek  were  not,  upon  the  evidence,  to  be  regarded  as 
forming  part  of  the  bridge. 

In  re  Mud  Lake  Bridge  (1906),  12  O.L.R.  159,  distinguished. 

Order  of  the  senior  Judge  of  the  county  court  of  Stormont,  Dundas,  and 
Glengarry,  declaring  the  bridge  a county  bridge,  reversed. 

An  appeal  by  the  corporation  of  the  united  counties  from 
an  order  made  by  the  senior  Judge  of  the  county  court  of  the 
united  counties,  dated  the  5th  June,  1907,  declaring  a bridge 
crossing  a stream  in  the  township  of  Williamsburg,  called  Cassel- 
man creek,  a county  bridge  to  be  maintained  and  kept  in  repair 
by  the  counties’  council  and  the  township  council,  in  the  pro- 
portions mentioned  in  the  order. 

The  facts  are  fully  set  out  in  the  judgment  of  MacMahon,  J., 
infra. 

The  question  for  decision  was  whether  the  bridge  in  question 
was  a bridge  over  300  feet  in  length,  within  the  meaning  of  sec. 
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617  (a)  of  the  Consolidated  Municipal  Act,  1903,  which  is  (in  part) 
as  follows: — 

“ (1)  The  council  of  any  township  in  which  a bridge  over  300 
feet  in  length  is  situate  may  by  resolution  declare  that  owing 
to  such  bridge  being  over  300  feet  in  length,  and  being  used  by 
the  inhabitants  of  municipalities  other  than  the  township,  and 
being  situate  on  a highway  which  is  an  important  road  afford- 
ing means  of  communication  to  several  municipalities,  it  is  unjust 
that  the  township  should  be  liable  for  the  maintenance  and  re- 
pair of  the  bridge,  and  that  it  should  be  maintained  and  repaired 
by  the  corporation  of  the  county,  and  that  application  should  be 
made  to  the  Judge  of  the  county  court  of  the  county  for  an  order 
declaring  such  bridge  a county  bridge,  to  be  maintained  and  kept 
in  repair  by  the  county  corporation.  . . . 

“ (3)  . . . Application  may  be  made  by  or  on  behalf 
of  the  township  to  the  Judge  of  the  county  court  of  the  county 
for  an  appointment  in  writing  for  the  hearing  of  the  application 
by  the  township  for  an  order  declaring  the  bridge  to  be  a county 
bridge,  to  be  assumed,  maintained,  and  kept  in  repair  by  the 
corporation  of  the  county.  . . . 

“ (5)  In  case  the  Judge  finds  that  the  allegations  contained 
in  such  resolution  are  proved  or  partly  proved,  he  shall  make 
an  order  in  writing  declaring  the  bridge  to  be  a county  bridge, 
to  be  maintained  and  kept  in  repair  by  the  corporation  of  the 
county  in  which  it  is  situate,  and  shall  in  and  by  such  order  either 
declare  that  the  whole  of  the  cost  of  such  maintenance  and  re- 
pair shall  be  paid  by  the  county  or  that  the  township  pay  to 
the  county ‘such  proportion  of  such  cost  as  he  may  deem  just. 


D.  C. 
1908 

Re 

Williams- 
burg and 
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The  appeal  was  heard  by  a Divisional  Court  composed  of 
Meredith,  C.J.C.P.,  MacMaiion  and  Teetzel,  JJ.,  on  the  17th 
and  18th  October,  1907. 

J.  A.  Macintosh , for  the  appellants.  The  road  carried  over 
the  stream  is  the  Montreal  road,  along  the  north  side  of  the  river 
St.  Lawrence.  The  questions  are:  first,  whether  the  bridge 

is  over  300  feet  in  length;  and,  second,  whether  it  is  habitually 
crossed  by  travellers  from  at  least  two  municipalities  besides 
Williamsburg.  We  admit  that  the  inhabitants  of  the  town  of 
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Morrisburg  use  the  bridge,  but  there  must  be  another:  Township 
of  McNah  v.  County  of  Renfrew  (1905),  11  O.L.R.  180.  The 
Judge  has  found  that  there  was  user  by  the  township  of  Osna- 
bruck,  but  the  evidence  does  not  establish  that.  This  bridge 
is  only  44  feet  in  length.  On  the  question,  where  does  the  bridge 
begin?  I refer  to  Commomvealth  v.  Inhabitants  of  Deerfield  (1863), 
6 Allen  (Mass.)  449;  The  King  v.  Inhabitants  of  Oxfordshire  (1830), 
1 B.  & Ad.  289. 

7.  Hilliard,  for  the  township  corporation,  the  respondents. 
Any  artificial  structure  is  the  bridge.  The  bridge  and  the  em- 
bankments together  constitute  a bridge  within  the  meaning  of 
sec.  617  a:  In  re  Mud  Lake  Bridge  (1906),  12  O.L.R.  159. 

Macintosh  replied  upon  the  facts. 

January  21.  Meredith,  C.J.: — The  question  for  decision  is 
whether  the  bridge  in  question  is  a bridge  over  300  feet  in  length, 
within  the  meaning  of  sec.  617a  of  the  Consolidated  Municipal 
Act,  1903,  under  the  authority  of  which  the  order  was  made,  and 
the  answer  to  that  question  depends  upon  whether  enough  of 
the  travelled  road  east  and  west  of  the  wooden  structure  which 
spans  the  creek,  and  is  44  feet  in  length,  to  make  up  with  this 
44  feet  300  feet,  forms  part  of  the  bridge. 

What  the  condition  of  the  locus  was  when  the  bridge  was  first 
erected  was  not  shewn,  but  there  was  evidence  from  which  the 
conclusion  may  be  reached  that,  in  its  natural  condition,  where 
the  travelled  road  for  the  distance  I have  mentioned  now  is, 
and  beyond  that  distance,  the  ground  was  low,  and  was  some- 
times overflowed  by  the  waters  of  the  creek,  when  they  over- 
flowed its  banks,  and  also  at  times  by  the  waters  of  the  river  St. 
Lawrence,  which  bounds  the  travelled  road  on  the  south.  There 
is  also  evidence  that,  before  the  earth  which  forms  the  embank- 
ment on  which  the  road  runs  was  raised  to  form  it,  stones,  and 
perhaps  something  in  the  nature  of  rough  crib- work,  were 
used  as  a foundation  on  which  the  embankment  was  built;  but 
we  think  the  proper  inference  is  that  the  raising  of  the  embank- 
ment was  more  for  the  purpose  of  keeping  back  the  waters  of 
the  St.  Lawrence,  and  having  the  travelled  road  above  the  reach 
of  them,  than  for  the  purpose  of  bridging  over  the  waters  of  the 
creek  when  they  spread . over  the  flat  land  to  the  north  of  the 
embankment. 
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The  contention  of  the  respondents’  counsel  was  that  the  bridge 
and  the  embankment  together  constituted  a bridge  within  the 
meaning  of  sec.  617a,  and  he  relied  upon  In  re  Mud  Lake  Bridge, 
12  O.L.R.  159,  as  an  authority  in  favour  of  his  contention. 

That  case  was  a much  stronger  case  for  the  application  of 
the  section  than  is  this.  In  that  case  there  had  been  a bridge 
643  feet  long,  and  in  1889  it  had  been  replaced  by  a wooden  struc- 
ture spanning  the  narrows,  and  embankments  of  earth  at  each 
end  of  it,  one  140  feet  and  the  other  260  feet  long.  At  high  water, 
the  waters  of  the  lake  spread  out  for  practically  the  whole  width 
of  the  643  feet,  and  the  embankments  were  raised  upon  the  tim- 
bers of  the  old  bridge,  which  were  sunk  to  the  bottom  of  the  lake. 
The  ground  upon  which  the  Court  proceeded  in  determining  that 
the  wooden  structure  and  the  embankments  together  formed 
a bridge  is  stated  on  pp.  161-2:  “ Without  the  embankments 
the  wooden  section  would  have  been  useless  for  the  purpose  for 
which  it  was  designed,  i.e.,  as  a means  of  passage  across  the  lake, 
and  the  embankments  . . . were  as  necessary  for  that  pur- 
pose as  the  wTooden  section.  They  are  artificial  structures,  and 
the  authorities  referred  to  by  the  learned  Judge  amply  warrant 
the  conclusion  that  they  form  part  of  an  entire  structure  which 
may  properly  be  called  a bridge.” 

Where  the  embankment  was  built  in  the  Mud  Lake  case  was 
within  the  limits  of  the  lake.  In  the  case  at  bar,  where  the  em- 
bankment was  built  was  not  within  the  limits  of  either  the 
creek  or  the  river  St.  Lawrence  at  high  or  at  low  water  mark. 
It  was,  no  doubt,  a boggy  or  swampy  place,  but  that  con- 
dition did  not  arise  from  the  overflowing  of  the  water, 
which  was  only  occasional,  and  there  is  nothing  to  shew  that 
it  alone  would  have  prevented  the  road  from  being  a service- 
able one,  had  the  embankment  not  been  built.  Then,  too,  in 
the  Mud  Lake  case,  as  I have  said,  there  had  been  admittedly 
a bridge  for  the  whole  643  feet,  and,  except  where  the  wooden 
structure  stood,  the  embankment  had  been  built  upon  this  bridge; 
so  that  what  had  taken  place  was  practically  but  a change  in  the 
character  of  the  bridge. 

If  the  embankment  in  the  case  at  bar  is  to  be  held  to  be  a 
bridge,  I do  not  see  how  it  is  possible  to  avoid  holding  that  where 
a corduroy  road  is  laid  through  a swamp,  the  corduroy  road  con- 
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stitutes  a bridge,  and,  if  300  feet  in  length,  is  within  the  pro- 
visions of  the  section;  and  there  are  numerous  other  cases  in 
which  a result  would  follow  that  I am  convinced  was  not  intended 
by  the  Legislature. 

The  general  law  casts  upon  the  local  municipalities  the  duty 
of  maintaining  the  roads  and  bridges  within  their  limits,  and 
the  respondents  are  seeking  to  bring  themselves  within  an  ex- 
ception to  that  general  law.  The  burden  of  establishing  that 
their  case  comes  within  that  exception  rests  upon  them,  and 
that  burden,  in  our  opinion,  they  have  not  met. 

I would,  therefore,  reverse  the  order  appealed  from,  and  sub- 
stitute for  it  an  order  dismissing  the  respondents’  application, 
but,  as  the  question  raised  is  a new  one,  and  the  respondents  ap- 
pear to  have  been  misled  by  the  Mud  Lake  case,  I would  give 
no  costs  to  either  party  here  or  in  the  court  below. 


MacMahon,  J.: — The  learned  county  court  Judge  decided 
“that  the  Nash  or  Casselman  bridge  is  over  300  feet  in  length, 
and  is  used  by  the  inhabitants  of  the  municipalities  other  than 
the  township  of  Williamsburg,  and  is  situated  on  the  front  road 
known  as  the  Montreal  road  in  said  township,  which  is  an  im- 
portant road,  affording  means  of  communication  to  several  muni- 
cipalities, and  that  it  is  unjust  that  the  township  should  be  liable 
for  the  whole  maintenance  and  repair  of  the  said  bridge,  and  I 
decide  it  to  be  a county  bridge  to  be  maintained  and  kept  in 
repair  by  the  corporation  of  the  united  counties,  and  that  the 
township  should  contribute  seventy-five  per  cent,  of  the  cost 
of  such  maintenance  and  repair.” 

The  costs  of  the  application  were  directed  to  be  paid  by  the 
united  counties. 

The  bridge  which  crosses  Casselman’s  creek  is  on  the  main 
highway  between  Montreal  and  Toronto,  which  runs  at  this  point 
almost  parallel  with  and  close  to  the  north  shore  of  the  St.  Law- 
rence river,  and  is  an  important  road,  affording  means  of  com- 
munication to  several  municipalities. 

During  the  argument  it  was  not  seriously  contended  that 
the  bridge,  which  is  situated  in  the  township  of  Williamsburg, 
was  not  used  by  the  inhabitants  of  four  other  municipalities. 
So  that  the  only  question  left  for  decision  is:  Is  the  bridge  over 
300  feet  long? 
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Casselman  creek  has  three  branches  flowing  from  the  north 
and  converging  just  north  of  the  bridge,  thence  flowing  into  the 
St.  Lawrence  river.  The  east  branch  of  the  creek  must  at  the 
time  the  original  bridge  was  built — over  eighty  years  ago — have 
carried  down  a large  body  of  water  during  the  spring  and  early 
summer,  as  200  feet  north  of  the  bridge  it  is  represented  on  the 
plan  (exhibit  1)  as  being  from  50  to  70  feet  in  width,  and  where 
it  is  joined  by  the  two  branches  from  the  west  immediately  north 
of  the  bridge,  the  creek  is  represented  as  being  at  least  100  feet  in 
width. 

On  the  two  westerly  branches  of  the  creek  a grist  mill  and 
a saw  mill  were  built,  which  were  in  operation  for  many  years. 

The  bridge  itself,  under  which  the  water  from  Casselman  creek 
is  carried  to  the  St.  Lawrence,  is  44  feet  wide,  built  of  timber; 
and  it  is  admitted  that  an  approach  90  feet  in  length  and  form- 
ing part  of  the  highway  had  been  built  to  the  east  of  the  bridge. 
What  is  contended  by  the  respondents  is  that  the  portion  of  the 
highway  which  was  built  from  the  high  bank  on  the  west  to  the 
west  side  of  the  bridge — a distance  of  293  feet — is  also  an  approach 
to  the  bridge  and  forms  part  of  it. 

Alexander  Nash,  who  was  76  years  old  when  he  gave  evidence, 
and  had  lived  in  the  immediate  neighbourhood  all  his  life,  said 
that  the  old  road  from  the  foot  of  the  high  bank  at  the  west  to 
the  bridge  was  built  long  before  his  time.  He  first  assisted  in 
repairing  the  road  55  years  ago.  A portion  of  the  original  road 
had  been  washed  out  by  the  St.  Lawrence  river,  and  he  helped 
to  put  in  big  stones  on  the  south  side  not  far  from  the  west  bank, 
as  a breakwater.  On  the  north  side  of  the  road  there  was  what 
he  called  a little  abutment — two  logs  high,  one  in  the  bottom 
and  a piece  put  across  and  notched  in  to  keep  the  top  log  in  place. 
He  thought  the  stringers  must  have  extended  from  the  west  bank 
to  the  bridge;  they  were  covered,  and  he  could  not  see  how  long 
they  were,  but  the  ends  of  the  cross-pieces  were  there  when  the 
repairs  were  made,  but  had  rotted  off  since.  Between  the  tim- 
bers was  filled  in  with  stone  just  above  the  water,  so  the  water 
would  not  go  over  the  road. 

George  N.  Hickey,  who  lived  not  far  from  the  bridge, 
had  travelled  over  it  occasionally  during  the  last  50  or  60 
years,  but  could  not  say  if  he  had  travelled  over  it  more 
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than  once  in  the  last  10  years.  From  reading  his  evidence,  I 
do  not  consider  that  he  was  certain  in  regard  to  some  of  the 
statements  he  made.  He  said:  “ Judging  from  the  present 

time  there  has  been  a lot  of  crib-work  in  there.  Q.  Did  you 
examine  it  yesterday?  A.  I did,  and  found  a lot  of  crib-work 
in  there  and  stones  on  the  outside.  Q.  The  points  from  1 to  2 
(on  plan  exhibit  1)  is  a distance  of  400  feet?  A.  Yes.”  (That 
is  between  the  bridge  and  the  west  bank).  To  the  north  of  the 
roadway  and  100  to  150  feet  east  of  the  west  bank  he  describes 
as  being  like  a marsh  bed,  where  flags  were  growing.  He  walked 
over  it.  But  to  the  north  and  east  of  the  bridge,  where  the  waters 
of  the  widest  branch  of  Casselman’s  creek  spread  out,  the  ground 
is  lower,  and  the  water  at  times  overflows  there  to  a considerable 
depth. 

On  cross-examination,  when  asked  as  to  the  cribwork 
he  said  he  had  seen  between  points  1 and  2,  he  replied  that 
he  thought  he  had  seen  three  or  four  timbers.  But  he  did  see 
crib-work  at  the  east  and  west  ends  of  the  bridge.  Then,  re- 
garding the  condition  of  the  land  to  the  north  of  the  road , be- 
tween points  1 and  2,  he  said  there  is  a wire  fence  to  the  north 
of  and  about  30  feet  distant  from  the  road,  there  was  no  water 
there,  and  he  walked  over  the  ground. 

The  photograph  (exhibit  3)  shews  the  road  and  the  wire  fence, 
and,  judging  from  it,  the  ground  for  a considerable  distance  to 
the  north  appears  to  be  covered  with  grass.  And  if  the  telegraph 
posts  are  165  feet  apart  (which  is  the  usual  distance),  there  is 
a distance  of  over  300  feet  from  the  bridge  shewn  in  the  photo- 
graph. Exhibit  4 (a  photograph)  shews  the  south  side  of  the 
bridge  and  the  road  to  the  west,  and,  except  for  a short  distance 
near  the  west  ridge  and  the  63  feet  just  east  of  the  bridge,  the 
crown  of  the  road  appears  to  be  level  and  about  4 feet  3 inches 
above  the  St.  Lawrence  river. 

Matthew  D.  Willard,  who  for  70  years  lived  just  east  of  Cassel- 
man’s  creek,  when  asked  about  the  part  of  the  road  just  east  of 
the  west  ridge,  said  that  at  the  time  the  roads  were  built,  50  or 
60  years  ago,  when  they  came  to  a bog-hole  like  there  was  at  that 
point,  they  drew  in  timber  and  then  covered  it  up  with  any  kind 
of  material  they  could  get  to  make  it  passable.  Just  at  that 
place  he  had  frequently  seen  it  covered  with  water,  and  they  drew 


ONTARIO  LAW  REPORTS. 


593 


xv.  j 

boulders  as  a protection  against  the  waters  of  the  St.  Lawrence 
river  coming  in.  He  said  there  was  crib-work  at  the  bottom 
of  the  road-bed.  They  put  logs  in  the  bottom  at  some  places. 
In  the  early  days  the  road  required  frequent  repairing,  and,  as 
the  St.  Lawrence  was  then  two  feet  higher  than  it  is  now,  it  would 
wash  the  gravel  from  the  road  until  they  put  in  boulders  as  a 
sort  of  protecting  wall. 

John  C.  Watson  was  80  years  old  at  the  time  he  gave  evidence, 
and  had  known  the  Casselman  bridge  all  his  life.  He  said  no 
crib-work  was  used  in  the  road-bed;  but  in  the  bog-holes  they  put 
logs  about  a foot  in  diameter  lengthwise  of  the  road  and  built 
what  he  called  a Dutchman’s  crib,  by  putting  cross-pieces  on,  and 
notching  them  so  as  to  keep  the  longitudinal  pieces  in  place.  The 
road-bed  was  then  filled  in  with  stones  and  earth,  raising  the 
road  up  about  two  feet.  He  said  that  what  some  of  the  wit- 
nesses saw  in  places  were  these  logs  he  described,  and  they  con- 
cluded it  was  crib-work.  When  the  saw-mill  was  there,  Watson 
drove  his  horses  with  loads  of  timber  to  the  mill  in  the  worst 
looking  places.  This  shews  that,  while  it  was  soft  and  boggy  for 
sorne ' slight  depth,  there  was  a solid  substratum,  otherwise  a 
waggon . with  a load  of  timber  on  it  would  become  mired. 

Regarding  the  320  feet  between  the  west  bank  and  the  west 
end  of  the  bridge,  George  L.  Brown,  the  engineer  called  by  the 
plaintiffs*  said  that  the  north  side  of  the  road  was  timbered  and 
. the  south;  side  was  protected  by  boulders.  -He  was  asked : u Q. 
When, you  say  timbers,  do  you  mean  the  old,  style  of  corduroy 
•road  or.  crib-work?  A,  It  is  built  up  part  of  the  way  like  the 
old  corduroy  road.  There  are  portions  of  it  that  can’t  be  seen.” 
He  took  the  levels  on  the  3rd  June,  1907,  and  at  point  “C”  on 
the  profile,  at  the  foot  of  the  west  ridge,  he  found  the  elevation 
of  the  St.  Lawrence  river  to  be  88.11,  and  the  surface  of  the  road- 
way 92.41 — making  the  latter  practically  4 feet  4 inches  higher 
than  the  river.  And  the  photograph  (exhibit  2)  of  the  roadway 
and  bridge,  taken  while  Mr.  Brown  was  present,  shews  the  crown 
of  the  road  to  be  almost  level  until  a short  distance  from  the  bridge. 
The  photograph  also  shews  where  the  boulders  were  placed  on  the 
south  side  of  the  highway  to  protect  it  from  the  St.  Lawrence. 

Mr.  Dunn,  the  civil  engineer  called  by  the  defendants’,  made 
the  approach  to  the  east  end  of  the  bridge  86  feet — which  included 
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the  crib-work  adjoining  the  bridge.  It  was  agreed  that  that 
approach  should  be  regarded  as  measuring  90  feet.  Mr. 
Dunn  made  the  approach,  to  the  west  end  of  the  bridge  63  feet, 
and  he  included  in  that  from  where  the  road  begins  to  rise  to  form 
an  ascent  to  the  floor  of  the  bridge,  thus  giving  to  the  bridge  and 
its  approaches  a total  length  of  197  feet. 

The  evidence  shews  that  in  commencing  in  the  early  days 
to  build  a road  from  the  ridge  at  the  west  towards  Casselman’s 
creek  they  found  a bog-hole  almost  at  the  commencement  of  the 
work,  and  they  put  down  logs  and  filled  the  spaces  between  the 
logs  with  stbne,  and  then  placed  gravel  and  earth  on  top 
to  crown  the  road.  Those  engaged  in  the  work  were  making 
through  low  ground  an  ordinary  country  road  suitable  for  the 
then  requirements  of  the  inhabitants  in  the  vicinity. 

Whenever  it  became  necessary  to  increase  the  grade  in  the 
highway  so  as  to  reach  the  platform  of  the  bridge,  that  would 
necessarity  form  the  approach  thereto. 

Where  a bridge  cannot  be  constructed  without  making  the 
approaches,  the  latter  are  practically  part  of  the  bridge:  Notting- 
ham County  Council  v.  Manchester , etc.,  R.W.  Co.  (1894),  71  L.T.R. 
430;  Penn  Township  v.  Perry  County  (1875),  78  Pa.  St.  457;  The 
State  v.  Demaree  (1881),  80  Ind.  519. 

In  Township  of  McNab  v.  County  of  Renfrew,  11  O.L.R.  180, 
it  was  admitted  that  the  bridge  was  over  300  feet  long.  And 
in  In  re  Mud  Lake  Bridge,  12  O.L.R.  159,  it  appeared  that  previous 
to  1889  a bridge  existed  having  a total  length  of  643  feet,  which 
was  provided  for  the  crossing  of  Mud  Lake.  In  1889  a wooden 
structure  243  feet  long  was  built  across  what  is  known  as  the 
narrows,  with  an  embankment  at  each  end  of  140  feet  and  260 
feet  respectively. 

It  was  held  to  be  clear  in  that  case  that  both  the  wooden  sec- 
tion and  the  embankments  were  designed  to  furnish  a means 
of  passing  over  the  lake,  and  that  the  embankments  were  as  neces- 
sary as  the  wooden  section  to  enable  that  to  be  done. 

The  road  built  from  the  west  ridge  east  to  the  bridge  was  part 
of  the  highway  through  low  ground,  and,  according  to  George 
L.  Brown  and  John  C.  Watson,  of  the  corduroy  character  adopted 
in  the  early  settlement  of  the  country. 

The  platform  of  the  bridge,  according  to  the  profile  (exhibit  3), 


XV.] 


ONTARIO  LAW  REPORTS. 


595 


is  about  4 feet  3 inches  higher  than  the  crown  of  the  road  at  the 
point  where  the  highway  commences  to  rise  to  the  bridge.  In 
driving  to  the  bridge  from  the  west,  the  320  feet  must  be  traversed 
before  the  bridge  is  reached,  but  only  63  feet  of  that  forms  the 
ascent  or  approach  to  the  platform  of  the  bridge.  Had  the 
low  ground  continued  westward  from  the  bridge  for  half  a mile, 
and  a road  similar  to  the  one  now  existing  been  built  over  that 
distance,  it  would  be  as  reasonable  to  claim  that  the  whole  of 
such  highway  formed  an  approach  to  the  bridge  as  the  claim  that 
is  made  that  the  320  feet  formed  an  approach.  I consider  the 
only  reasonable  claim  that  could  be  made  for  an  approach  form- 
ing part  of  the  bridge  is  from  the  point  in  the  highway  where  it 
became  necessary  to  increase  the  height  of  the  embankment  so 
as  to  reach  the  bridge.  The  point  63  feet  from  the  west  end 
of  the  bridge  is  where  the  ascent  to  the  bridge  was  commenced 
by  increasing  the  height  of  the  embankment,  and  that  63  feet 
forms  the  approach  to  the  bridge  on  the  west  side,  and  is  part 
of  it. 

In  my  opinion  the  appeal  should  be  allowed.  I agree  to  the 
disposition  of  the  costs  made  by  his  Lordship  the  Chief  Justice. 

Teetzel,  J.,  also  concurred. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

In  re  Wilson  and  Toronto  General  Trusts  Corporation. 

Executors  and  Trustees — Accounts — Surrogate  Court — Approval  by  Judge — 
Fraud  or  Mistake — Items  of  Overcharge — Application  to  Re-open  Accounts — 
Re-opening  Limited  to  Items  Proved — Surrogate  Courts  Act — Jurisdiction — 
Costs. 

A petition  by  the  cestui  que  trust  to  the  Judge  of  a surrogate  court  to  set  aside 
an  order  made  by  him  upon  the  passing  of  the  accounts  of  the  trustees  and 
to  re-open  the  accounts,  was  dismissed  with  costs,  subject  to  the  petitioner 
being  allowed  to  surcharge  the  accounts  of  the  trustees  upon  two  items, 
viz.,  premiums  paid  by  the  trustees  for  fire  insurance,  from  which  they 
should  have  deducted  rebates  or  commissions  allowed  to  them  by  the 
insurance  companies,  and  an  overcharge  of  one  cent  a share  upon  a purchase 
of  3,000  shares  of  mining  stock  by  former  trustees: — 

Held , affirming  the  judgment  of  the  Judge  of  the  surrogate  court  (York),  that 
he  had  properly  refused  to  open  up  the  accounts  in  regard  to  the  purchase 
of  the  mining  stock  referred  to,  in  regard  to  an  alleged  overcharge  of  interest, 
in  regard  to  the  sale  of  a property  without  notice  to  the  petitioner,  in  regard 
to  certain  mortgage  accounts,  and  in  regard  to  other  matters. 

It  was  contended  for  the  petitioner  that  the  non-disclosure  of  the  fact  that  the 
rebates  had  been  allowed  amounted  to  fraud  on  the  part  of  the  trustees 
entitling  the  petitioner  to  have  the  accounts  re-opened  and  taken  de  novo, 
and  that,  at  all  events,  coupled  with  the  overcharge  as  to  the  mining  stock, 
she  was  so  entitled. 

The  accounts  approved  by  the  Judge  were  brought  before  him  under  the 
provisions  of  sec.  72  of  the  Surrogate  Courts  Act,  as  amended  by  2 Edw. , 
VII.  ch.  12,  sec.  11,  and  5 Edw.  VII.  ch.  14,  sec.  1: — 

Held,  that,  under  that  section,  it  is  only  so  far  as  mistake  or  fraud  is  shewn, 
and  not  where  mistake  or  fraud  is  shewn,  that  the  binding  effect  of  the 
approval  is  taken  away;  and  the  language  of  the  section  plainly  indicates 
that  it  was  not  intended  that  the  whole  account  should  be  opened  up,  but 
that  the  account  should  be  opened  up  so  as  to  remove  from  it  anything 
which,  owing  to  fraud  or  mistake,  had  not  been  charged  or  had  been  allowed 
to  the  accounting  party.  The  principle  applicable  to  the  opening  of  an 
ordinary  stated  account,  and  the  consequences  of  such  an  account  being 
opened,  do  not  apply  to  an  account  taken  by  the  Court  in  the  presence  of 
the  parties,  where  the  persons  to  whom  the  accounting  is  being  made  are 
brought  before  the  Court  for  the  purpose  of  enabling  them  to  challenge, 
if  they  will,  the  correctness  of  the  account. 

While  the  failure  to  credit  the  rebates  was  not  due  to  a mere  accidental 
omission  of  them  from  the  account,  the  intentional  retention  of  the  small 
sum  not  credited,  apparently  under  the  mistaken  idea  that  the  trustees 
were  entitled  to  it,  did  not  amount  to  fraud,  or  at  all  events  not  to  such 
fraud  as  would  entitle  the  petitioner  to  the  relief  which  she  claimed  or  to 
any  further  relief  than  that  given  to  her  by  the  order  of  the  Judge. 

The  petitioner  should  not  have  been  ordered  to  pay  all  the  costs  of  the  trustees 
in  the  Court  below,  as  she  had  succeeded  to  a trifling  extent.  No  costs  of 
the  appeal  were  allowed  to  either  party,  but  without  prejudice  to  the 
trustees’  right  to  claim  their  costs  as  proper  disbursements  in  accounting 
thereafter  to  the  petitioner. 

An  appeal  by  Dame  Emma  Wilson,  widow  of  Sir  Adam  Wilson, 
deceased,  from  an  order  of  the  Judge  of  the  surrogate  court  of  York, 
dated  the  11th  June,  1906,  dismissing  the  petition  of  the  appellant 
to  set  aside  an  order  made  by  the  same  Judge  on  the  5th  January 
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1905,  on  the  passing  of  the  accounts  of  the  Toronto  General  Trusts 
Corporation,  the  executors  and  trustees  of  the  estate  of  Sir  Adam 
Wilson,  and  to  re-open  the  accounts,  etc. 

The  facts  are  set  forth  in  the  report  in  13  O.L.R.  82  of  the 
judgment  overruling  a preliminary  objection  to  this  appeal,  and 
in  the  reasons  of  the  Judge  of  the  surrogate  court  for  his  order  of 
the  11th  June,  1906,  as  follows: — 

Winchester,  Surr.  J.: — An  application  by  way  of  petition  for 
an  order  setting  aside  and  vacating  an  order  of  this  Court  dated 
the  5th  January,  1905,  made  on  the  passing  of  the  accounts  of  the 
executors  and  trustees,  and  asking  that  the  said  accounts  be  re- 
opened and  further  investigated. 

The  petition  sets  forth  that  the  petitioner  is  the  sole  beneficiary 
under  the  will  of  her  husband,  the  late  Sir  Adam  Wilson,  dated  the 
22nd  June,  1891;  that  the  Trust  Corporation  of  Ontario  were  ap- 
pointed executors  and  trustees  by  the  said  will;  that  by  statute  of 
Ontario  62  Yict.  ch.  109  the  said  Trust  Corporation  of  Ontario 
were  amalgamated  with  the  Toronto.  General  Trusts  Company,  and 
the  two  companies  became  merged  in  and  known  as  the  Toronto 
General  Trusts  Corporation,  and  all  the  liabilities  of  the  Trust 
Corporation  of  Ontario  devolved  upon  the  Toronto  General  Trusts 
Corporation;  that  the  said  Toronto.  General  Trusts  Corporation 
filed  their  accounts  as  trustees,  including  accounts  of  the  former 
Trust  Corporation  of  Ontario,,  in  this  Cqurt,  .and  on  the  5th  January, 
1905,  an  order  was  made  by  this  Court  dealing  with  such  accounts. 
The  petition  then  sets  forth  in  spbstance  as  follows: — 

(1)  That  a sum  of  $1,200  was  charged  against  the  trust  estate 
in  the  said  accounts  for  the  purchase  of  stock  in  the  Scramble  Gold 
Mining  Company,  on  the  14th  August,  1897;  that  the  petitioner 
had  no  knowledge  of  such  purchase,  and  never  authorized  the  same; 
;that  it  is  of  no  value  whatever;  and  that  it  was  charged  against  the 
estate  by  the  said  trustees  in  fraud  of  the  estate  and  of  the  petitioner. 

(2)  That  the  trustees  have  used  the  moneys  of  the  estate  and 
lent  the  same,  and  have  received  interest  thereon  to  a much  larger 
amount  than  they  have  credited  the  estate  with,  and  have  made  a 
profit  out  of  their  trust,  which  the  said  estate  has  not  received  nor 
been  credited  with. 

(3)  That  the  said  trustees  have  from  time  to  time  charged  the 
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said  estate  with  interest  on  overdrawn  balances  at  a much  higher 
rate  than  the  rate  at  which  they  obtained  the  said  moneys,  and 
have  taken  to  their  own  use  and  benefit  the  difference  between  the 
said  lower  and  higher  rate  of  interest,  and  have  neglected  to  give 
the  said  estate  credit  therefor. 

(4)  That  in  the  inventory  of  the  estate,  when  probate  was 
applied  for,  there  appeared  an  item  shewing  an  asset  of  $1,000  in  a 
mortgage  from  one  Thompson,  and  that  this  asset  , has  not  been 
accounted  for  in  the  accounts  of  the  estate  filed  as  mentioned. 

(5)  That,  amongst  other  assets  of  the  said  estate  taken  over  by 
the  trustees,  was  a mortgage  from  one  Burk  securing  $37,400, 
covering  about  210  lots  of  land;  that  nearly  all  the  said  lots  have 
been  sold  b}^  the  trustees,  and  yet  the  indebtedness  now  stands  at 
upwards  of  $40,000. 

(6)  That  the  trustees,  without  consulting  the  petitioner,  sold  a 
residence  and  lots  on  the  comer  of  Queen  street  and  Birch  avenue, 
worth  upwards  of  $10,000,  for  the  sum  of  $5,000. 

(7)  It  was  further  charged  by  the  petitioner  that  the  estate 
had  been  grossly  mismanaged  by  the  trustees,  and  that  such  mis- 
management should  have  been  taken  into  consideration,  had  the 
attention  of  the  Court  been  directed  thereto  when  fixing  the  com- 
pensation allowed  to  the  trustees. 

(8)  That  the  trustees  have  received  certain  moneys  by  way  of 
commissions  or  rebates  from  insurance  and  estate  agents,  and  have 
kept  the  same  for  their  own  use,  and  have  not  accounted  therefor 
to  the  said  trust  estate. 

(9)  That  large  and  excessive  sums  were  spent  by  the  said 
trustees  in  unnecessary  and  expensive  litigation  unauthorized  by 
her,  and  they  have  charged  the  said  estate  with  such  excessive  and 
unnecessary  law  costs. 

(10)  That  the  petitioner  was  not  notified  of  the  proceedings 
taken  before  the  surrogate  court,  and  was  not  present  or  represented 
thereat,  the  effect  being  that  the  solicitor  for  the  trustees,  who 
brought  in  and  filed  the  accounts  of  the  said  estate,  and  appeared 
for  the  said  executors  and  trustees  on  the  passing  of  the  said  ac- 
counts, wrongfully  claimed  to  represent  the  petitioner,  and  she 
alleges  that  she  is  not  bound  by  the  said  order,  nor  by  the  approval 
of  the  Judge  of  the  surrogate  court  in  respect  thereof;  that  the  trus- 
tees have  been  applied  to  for  particulars  of  the  mortgage  invest- 


XV.] 


ONTARIO  LAW  REPORTS. 


599 


merits,  but  have  refused  to  give  said  particulars;  that  she  charges 
the  said  trustees  with  concealment  and  misrepresentation  of  facts 
concerning  the  estate;  that  the  facts  set  out  in  the  petition  con- 
stitute fraud  and  mistake  entitling  her  to  open  up  the  accounts; 
and  that  the  said  order  is  not  binding  upon  her. 

In  support  of  the  petition  there  is  filed  an  affidavit  of  W.  R. 
Morson,  who  is  married  to  a niece  of  Lady  Wilson,  and  is  at  present 
living  with  Lady  Wilson,  setting  forth  that  he  had  been  authorized 
by  her  to  look  into  the  management  of  the  estate  of  Sir  Adam 
Wilson;  that  he  had  read  the  petition  presented  herein,  and  that  the 
facts,  matters,  and  things  in  the  said  petition  are  true  in  substance 
and  in  fact,  to  the  best  of  his  knowledge  and  belief  and  so  far  as 
he  has  been  able  to  ascertain  them;  that  he  verily  believes  that 
mistake  or  fraud  is  shewn  in  the  accounts  passed  upon,  and  that 
they  should  not  be  binding  on  Lady  Wilson;  and  he  further  believes 
that  the  said  Lady  Wilson  was  not  properly  notified  of  the  pro- 
ceedings taken  before  the  surrogate  court,  nor  was  she  properly 
represented  thereat. 

Lady  Wilson,  in  an  affidavit  in  support  of  the  petition,  states 
that  she  requested  Mr.  Morson  to  investigate  the  affairs  of  the 
estate  of  her  late  husband,  and  that  in  doing  so  he  found  that  the 
estate  was  charged  with  $1,200  on  the  14th  August,  1897,  for  the 
purchase  of  shares  in  the  Scramble  Gold  Mining  Company;  that 
she  never  authorized  the  purchase  of  the  said  stock,  and  in  fact 
never  heard  of  the  said  mining  company  before  Mr.  Morson  drew 
her  attention  to  the  matter,  nor  had  she  any  knowledge  whatever 
regarding  the  said  alleged  purchase;  that  since  the  death  of  her 
husband  she  left  the  entire  business  management  of  the  estate  in 
the  hands  of  the  trustees  under  his  will,  and  that  she  has  relied 
implicitly  upon  their  actions  in  respect  to  the  said  estate. 

In  answer  to  the  application  there  were  filed  the  affidavits  of 
the  president,  the  managing  director,  and  the  secretary  of  the 
company.  These  deny  all  wrong-doing  and  explain  the  matters  in 
controversy  in  detail. 

Upon  the  presentation  of  the  petition  the  officers  of  the  Toronto 
General  Trusts  Corporation  were  very  fully  cross-examined  upon 
their  affidavits  before  me.  At  the  conclusion  of  their  cross-exam- 
ination I called  Mr.  Shirley  Denison,  the  solicitor  who  acted  for 
Lady  Wilson,  for  examination,  and  he  was  examined  and  cross- 
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examined  very  exhaustively.  Subsequently  Mr.  Morson  and  Lady 
Wilson  were  also  examined  before  me,  as  was  also  Mr.  A.  E.  Plum- 
mer, who  was  managing  director  of  the  Trust  Corporation  of  Ontario 
prior  to  the  amalgamation  before  mentioned.  Mr.  R.  H.  Temple 
was  also  examined  on  behalf  of  the  petitioner  in  connection  with 
the  Scramble  Mining  Company. 

When  the  matter  of  the  petition  was  opened,  the  trustees  ad- 
mitted having  received  some  small  sums  for  rebates  on  insurance 
in  connection  with  the  estate,  and  produced  an  account  of  the 
same,  amounting  to  $32.50. 

The  evidence  establishes  the  fact  that  Mr.  Shirley  Denison  was 
the  duly  appointed  solicitor  for  Lady  Wilson  in  connection  with  the 
estate,  and  that  he  was  so  appointed  by  Lady  Wilson  on  the  2nd 
November,  1898,  and  continuously  acted  for  her  from  that  date  up 
to  the  month  of  October,  1905.  I find  as  a fact  that  he  consulted 
with  Lady  Wilson  from  time  to  time  in  connection  with  the  affairs 
of  the  estate,  and  also  as  to  the  accounts  herein.  These  accounts 
v^ere  submitted  to  him  by  the  trustees,  and  he  went  over  the  same 
most  carefully,  considering  the  various  items  therein,  discussing 
the  same  with  the  officers  of  the  Toronto  General  Trusts  Corporation, 
and  settling  the  compensation  to  which  they  vTere  entitled,  and  in 
doing  so  referred  to  the  Scramble  mine  investment,  and  this  was 
taken  into  consideration  in  settling  the  amount  of  such  compensa- 
tion. 

The  accounts  were  produced  before  me  as  Judge  of  the  surrogate 
court,  and  were  gone  into  in  the  usual  way,  the  vouchers  for  the 
disbursements  being  produced  before  me  by  the  secretary  of  the 
corporation,  Mr.  Denison  appearing  for  and  representing  Lady 
Wilson  only.  I recollect  the  question  -of  the  interest  on  overdrawn 
accounts  being  charged  and  credited  respectively  on  balances  in 
the  trustees’  hands  being  inquired  into  by  me,  as  also  the  question 
whether  my  auditing  the  accounts  in  connection  with  the  Burk 
mortgage  would  be  binding  upon  the  mortgagor.  The  question  of 
compensation  was  also  considered  by  me.  Mr.  Denison  mentioned 
that  the  amount  of  the  same  was  settled  by  him  after  negotiations 
with  the  officers  of  the  corporation.  I considered  the  amount,  and, 
as  it  was,  in  my  opinion,  a smaller  sum  than  I would  have  allowed 
the  trustees,  I accepted  the  settlement.  From  the  charges  made 
on  the  occasion  it  appears  that  I was  at  least  three  hours  engaged 
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in  passing  the  accounts  on  that  day,  and  subsequently  I spent 
additional  time  in  going  over  the  accounts  before  signing  the  order. 
I was  not  requested  to  enter  nor  did  I enter  into  the  validity  of  any 
of  the  securities  or  the  investments  made  by  the  trustees.  That  is 
not  usually  done  in  an  interim  audit  of  trustees’  accounts,  the 
practice  in  the  surrogate  court  being  merely  to  audit  the  disburse- 
ments, leaving  the  question  of  receipts  and  investments  to  the 
solicitor  of  the  beneficiaries  to  satisfy  himself  as  to  their  correctness. 
In  case  any  difference  of  opinion  as  to  the  validity  of  any  of  the 
investments  or  the  propriety  of  the  same  is  brought  specially  before 
me,  then  the  matter  is  considered  and  adjudicated  upon.  Otherwise 
the  investments  are  not  considered  nor  adjudicated  upon,  and  the 
usual  practice  was  followed  in  this  case. 

As  to  the  dispute  with  reference  to  the  investment  in  the 
Scramble  mine,  the  evidence  of  Mr.  Plummer  shews  that  $1,200 
was  paid  by  the  original  trustees  for  3,000  shares  of  the  Scramble 
Mining  Company;  that  at  the  request  of  Lady  Wilson  he  invested 
this  sum  for  her  benefit  as  sole  beneficiary  of  the  estate;  that  before 
investing  that  sum  of  money  Lady  Wilson  had  spoken  to  him  in 
connection  with  investing  in  mining  stock;  that  he  advised  her 
not  to  make  such  investments;  that,  subsequently,  she  authorized 
him  to  make  an  investment  for  her  in  mining  stocks,  and  he  did  so 
by  investing  in  Scramble  Mining  stock;  that  he  told  her  of  the 
investment  shortly  after  making  the  same;  that  he  went  away  to 
England  without  having  concluded  the  entries  respecting  the  same 
in  the  books  of  the  company,  and  upon  his  return,  finding  that 
they  were  not  entered,  he  directed  the  entries  to  be  made;  the 
money  had  in  the  meantime  been  paid  for  such  shares  by  trans- 
mitting the  same  to  the  company’s  head  office  in  Winnipeg;  that, 
after  the  amalgamation,  in  going  over  the  securities  of  the  corpora- 
tion that  were  being  transferred  to  the  new  company,  he  considered 
it  advisable  in  his  own  interest  and  in  the  interests  of  his  company 
to  obtain  an  acknowledgment  from  Lady  Wilson  of  the  various 
matters  which  he  had  attended  to,  and  which  were  not  in  such  a 
position  as  he  considered  proper  in  the  interests  of  his  company. 
He  thereupon  drew  up  a letter  dated  the  21st  September,  1899,  as 
follows:  “The  Manager,  The  Toronto  General  Trusts  Corporation, 
Toronto.  Dear  Sir:  Re  Sir  Adam  Wilson  estate.  It  was  always 
my  intention  that  the  corporation  as  executors  of  the  above  estate 
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should  hold  whatever  stocks  left  by  my  late  husband  without  any 
liability  on  their  part  as  to  depreciation,  and  which  I now  confirm. 
I also  authorize  and  empower  the  corporation  as  trustees  of  the 
above  estate  to  charge  the  same  with  any  moneys  advanced  to  me 
or  upon  my  order,  including  the  loan  made  to  Mrs.  Barnett  and 
purchase  of  Scramble  Mining  stock,  and  to  hold  the  estate  as  security 
for  all  advances  either  made  to  me  direct  or  to  other  parties  at  my 
request.  I also  authorize  the  corporation  to  pay  the  note  made  by 
Geo.  H.  Wilson  to  Miss  Hey  den  for  $2,200  and  interest,  &c.,  and 
sanction  the  postponement  of  payments  upon  his  loan  from  the 
Bank  of  Montreal  as  asked  for,  and  authorize  the  corporation's 
continuing  the  guarantee  of  the  estate  for  same.  Yours  truly, 
Emma  Wilson.” 

“Signed  by  Lady  Wilson  this  day  before  Miss  Tiny  Dalton  and 
myself  after  explanation.  A.E.P.,  A.  Mgr.” 

He  states  that  after  transacting  the  business  which  brought 
Lady  Wilson  to  his  office  on  the  21st  September,  1899,  he  read  this 
letter  over  to  Lady  Wilson  and  explained  it  fully  to  her,  and  told 
her  his  reason  for  getting  it,  and  said,  “ Of  course  when  you  are  alive, 
Lady  Wilson,  this  is  not  required,  but  if  anything  should  happen  to 
you  I have  nothing  and  we  have  nothing,  now  that  we  have  become 
part  of  another  corporation,”  and  she  understood  it  and  signed  the 
same.  He  further  stated  that  the  certificate  of  the  scrip  had  been 
issued  and  received  by  him,  and  he  had  instructed  his  assistant  to 
place  it  among  the  securities;  that  he  saw  it  once  subsequently 
among  the  securities  in  the  Sir  Adam  Wilson  box.  The  fact  that 
Lady  Wilson  was  desirous  of  investing  in  mining  stock  is  also  re- 
ferred to  in  the  evidence  of  Mr.  Shirley  Denison,  her  solicitor  at 
that  time,  although  this  special  purchase  was  not  mentioned  to  him. 
Lady  Wilson  denies  that  she  authorized  the  investment,  although 
she  admits  that  she  did  on  one  occasion  ask  Mr.  Plummer's  advice 
with  reference  to  mining  stock  investments,  and  that  he  advised 
her  against  making  such  investment,  and  that  she  agreed  with  him. 
She  also  states  that  the  letter  of  September,  1899,  was  not  explained 
to  her,  and  that  she  was  not  aware  of  its  contents. 

Lady  Wilson  is  eighty-five  years  of  age,  and  her  memory, 
although  very  good  for  a lady  of  her  years,  is  defective,  as  was 
shewn  in  many  of  her  answers.  During  her  examination  Lady 
Wilson  remembered  the  different  items  in  the  letter  of  the  21st 


XV.] 


ONTARIO  LAW  REPORTS. 


603 


September,  1899,  other  than  that  relating  to  the  Scramble  Mining  D.  C. 


Miss  Dalton,  whose  name  is  entered  at  the  foot  of  the  letter  by  iN  RE 

Mr  Plnmmpr  rmrl  whn  is  nnw  Mrs  Mnrsnn  st.nt.ps  in  an  affirlavR.  WlLSON  AND 


to  her  aunt  in  her  presence.  

. . Wincheste 

Mr.  Temple,  in  his  evidence,  states  that  Mr.  Plummer  purchased  Surr.  j. 
the  stock  in  question  from  him  at  the  rate  of  thirty-nine  cents  per 
share,  and  not  forty  cents,  as  entered  in  the  trust  corporation’s 
books.  It  is  clear,  however,  from  the  entries  in  the  trust  corpora- 
tion’s books,  as  explained  by  Mr.  Plummer,  that  the  sum  paid  for 
the  same  to  the  Scramble  Mining  Company  was  forty  cents  per 
share.  In  my  opinion,  the  evidence  of  Mr.  Plummer  should  be 
accepted,  and  I have  no  hesitation  in  accepting  the  same,  and  in 
doing  so  I find  that  the  stock  in  question  was  purchased  by  him 
at  the  request  of  Lady  Wilson  and  paid  for  by  the  trust  corporation 
and  charged  to  the  account  of  the  estate  in  accordance  with  her 


With  reference  to  the  question  of  interest  charged  on  overdrawn 
accounts,  the  counsel  for  the  petitioner  desired  to  examine  the  books 
of  the  trustees  to  ascertain,  if  possible,  from  what  source  these 
moneys  were  advanced  to  the  estate  by  the  trustees.  I was  willing 
that  inspection  of  the  books  to  the  extent  of  a few  items  should  be 
made,  but  counsel  for  the  petitioner  refused  to  be  content  with 
such  number  in  case  he  found  it  necessary  to  go  further  into  the 
inquiry.  This  being  objected  to  by  counsel  for  the  trustees,  I did 
not  consider  it  proper  that  the  accounts  should  be  gone  into  until 
I had  heard  the  evidence  of  Mr.  Shirley  Denison  as  to  his  authority 
and  as  to  his  investigation  into  the  same  matter.  After  Mr.  Shirley 
Denison  had  given  his  evidence,  being  of  opinion  that  he  was 
properly  authorized  to  act  for  Lady  Wilson,  and  that  he  fully  in- 
vestigated the  question  of  interest  on  her  behalf,  I refused  to  direct 
the  production  of  the  books  of  the  trustees  for  the  purpose  required 
by  the  counsel  for  the  petitioner.  I,  however,  did  direct  the  trustees 
to  produce  their  books  with  reference  to  rebates  of  insurance,  and 
they  did  so,  and  the  same  were  examined  by  counsel  for  the  peti- 
tioner. 

The  petitioner  produced  no  evidence  to  shew  that  the  trustees 
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used  the  moneys  of  the  estate  and  lent  the  same  at  a higher  rate  of 
interest  than  they  credited  the  estate  with,  or  that  they  charged 
the  estate  with  interest  on  overdrawn  balances  at  a much  higher 
rate  than  the  rate  at  which  they  obtained  the  said  moneys. 

It  was  shewn  by  the  evidence  that  the  Thompson  mortgage  for 
$1,000  was  properly  accounted  for,  and  no  evidence  was  adduced 
with  reference  to  any  improper  conduct  with  regard  to  the  Burk 
mortgage. 

The  petitioner  also  failed  to  produce  satisfactory  evidence  to 
shew  that  the  residence  at  the  comer  of  Queen  street  and  Birch 
avenue,  at  the  time  it  wTas  sold  by  the  trustees,  was  worth  more  than 
what  the  trustees  received  for  the  same. 

There  was  no  evidence  to  support  the  contention  that  the 
trustees  received  rebates  or  commissions  from  estate  agents,  or 
that  they  had  spent  large  and  excessive  sums  of  money  in  un- 
necessary and  expensive  litigation. 

I find  from  the  evidence  that  the  petitioner  was  duly  notified  as 
to  the  passing  of  the  accounts  through  her  solicitor,  Mr.  Denison, 
prior  to  their  being  audited,  and  that  he  was  authorized  to  look  after 
Lady  Wilson’s  interests  in  connection  therewith.  I place  entire 
credence  in  the  evidence  of  Mr.  Denison  as  given  by  him,  supported 
by  his  entries  in  his  dockets  made  at  the  time  of  entry,  and  his 
letters. 

I further  find  that  there  was  no  fraud  committed  by  the  trustees 
in  connection  with  the  estate  in  any  particular,  and  that  they  did 
not  grossly  mismanage  the  same  as  charged. 

The  only  two  items  in  dispute  in  regard  to  which  evidence  was 
produced  to  entitle  the  petitioner  to  surcharge  the  trustees’  accounts 
were  those  connected  with  the  commissions  received  by  them  on 
the  insurance  premiums,  and  the  difference  between  thirty-nine 
and  forty  cents  paid  for  the  Scramble  Mining  Company’s  stock. 
The  forty  cents  was  actually  paid  by  the  trustees,  but,  inasmuch 
as  Mr.  Plummer  purchased  the  stock  at  thirty-nine  cents,  in  my 
opinion  they  are  chargeable  with  the  difference,  being  $30  and 
interest  upon  that,  but  I find  no  fraud  in  connection  with  such 
charge. 

With  reference  to  the  commissions  received  on  the  insurance 
premiums,  the  estate  was  not  charged  more  than  what  was  actually 
and  properly  paid  by  the  trustees,  so  that  no  fraud  was  committed 
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upon  the  estate  in  connection  with  such  payments.  It  is,  however, 
admitted  that  the  trustees  received  ten  per  cent,  from  at  least  two 
of  the  insurance  companies  in  connection  with  their  insurances  on 
the  properties  of  the  estate.  These  sums  the  trustees  at  once 
acknowledge  receiving,  but  considered  that  they  were  entitled  to 
retain  them  in  consequence  of  their  having  to  employ  a special 
clerk  to  look  after  the  insurances.  The  law,  however,  does  not 
allow  a trustee  to  make  profit  out  of  his  trust,  and  the  beneficiary 
is  therefore  entitled  to  whatever  profit  the  trustee  receives  in 
connection  with  his  dealings  with  the  estate.  The  question  is  one 
that  occasionally  arises  in  connection  with  trustees  who  have  the 
insurance  of  properties  in  their  hands,  but  to  charge  that,  because 
trustees  receive  a commission  on  insurance,  they  thus  commit  a 
fraud  upon  the  estate  which  they  represent,  is,  in  my  opinion,  not 
supported  by  law  or  reason.  It  is  simply  a case  of  charging  the 
trustees  with  the  amount  so  received  or  taking  it  into  consideration 
in  settling  the  commission  they  are  entitled  to  for  looking  after  the 
estate.  The  usual  practice  is  to  deduct  such  commissions  or  rebates 
received  on  insurance  premiums  from  the  commission  that  they 
would  be  entitled  to  receive  from  the  estate  for  their  services. 
These  commissions  or  rebates  were  unknown  to  Mr.  Denison  at  the 
time  he  was  settling  the  commission  with  the  officers  of  the  company, 
and  therefore  were  not  taken  into  consideration  in  such  settlement. 
Had  they  been  known,  that  would  have,  no  doubt,  been  an  end  of 
the  matter,  but,  not  having  been  discussed  and  being  unknown  to 
him,  the  estate  is  entitled  to  surcharge  the  accounts  of  the  trustees 
with  receiving  the  same.  All  other  matters  were  known  to  Jthe 
solicitor  in  passing  the  accounts,  and  he  went  into  the  same  most 
thoroughly,  as  the  evidence  shews,  before  they  were  passed  upon  in 
court.  While  holding  that  the  trustees  may  properly  be  charged 
with  the  amount  of  commission  or  rebates  and  the  difference  between 
thirty-nine  and  forty  cents  per  share  of  the  Scramble  Mining  stock — 
which  was  not  known  even  to  the  petitioners  until  the  evidence  was 
given  by  Mr.  Temple  before  me — I hold  that  the  evidence  does  not 
support  any  charge  of  fraud  or  mistake  entitling  the  petitioner  to 
open  up  the  said  accounts. 

I have  considered  the  numerous  cases  cited  by  counsel  for  the 
petitioner,  as  well  as  many  others,  and,  in  my  opinion,  those  referring 
to  the  authority  of  a solicitor  to  bring  an  action,  and  those  as  to  the 
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questions  of  fraud  and  mistake,  do  not  apply  to  the  facts  as  proven 
before  me.  Notwithstanding  the  contention  of  counsel  for  the 
petitioner  that  there  is  jurisdiction  in  the  surrogate  court  to  open 
up  accounts  passed  by  the  surrogate  Judge,  when  fraud  and  mistake 
are  shewn  in  the  passing  of  the  same,  or  in  connection  with  the 
accounts  so  passed,  I am  of  opinion  that  a surrogate  court  has  no 
authority,  either  inherent  or  by  statute,  to  make  an  order  to  open 
up  accounts  upon  any  such  grounds;  but,  being  pressed  by  the 
arguments  of  counsel  as  to  there  being  jurisdiction  to  make  such 
order,  I have  proceeded  as  though  the  court  had  full  jurisdiction. 
In  my  opinion,  the  court  may  permit  a surcharge  as  to  trustees' 
accounts  being  filed  at  any  time  during  the  continuance  of  the 
trusteeship  before  the  final  distribution  of  the  estate,  and,  being 
of  that  opinion,  I allow  the  beneficiary  to  surcharge  the  accounts 
of  the  trustees  on  the  two  items  to  the  extent  I have  mentioned. 

The  beneficiary  having  failed  in  her  application,  the  costs  must 
be  paid  by  her,  to  be  taxed  between  solicitor  and  client. 


[Before  the  hearing  of  the  appeal  from  this  decision,  Lady  Wilson 
died,  and  the  proceedings  were  continued  in  the  names  of  her  execu- 
tors, who  became  the  actual  appellants,  but,  for  convenience,  she 
is  called  “the  appellant”  throughout  the  report.] 


The  appeal  was  heard  by  Meredith,  C.J.C.P.,  MacMahon  and 
Teetzel,  JJ.,  on  the  14th  and  15th  October,  1907. 

F.  E.  Hodgins,  K.C.,  and  D.  T.  Symons , for  the  appellant. 
If  we  shew  fraud  or  mistake  as  to  part  of  the  account,  it  is  sufficient 
to  open  up  the  whole.  The  application  before  the  Judge  of  the 
surrogate  court  was  merely  an  application  to  re-open  the  accounts 
and  have  them  taken  over  again,  and  it  should  have  been  granted. 
The  fraud  arises  on  two  items,  the  rebates  received  by  the  trustees, 
the  amount  of  which  is  $32,  and  the  purchase  of  the  Scramble 
Mining  Company  shares.  The  Judge  should  have  ordered  the 
trustees  to  produce  their  books  and  all  documents:  sec.  26  of  the 
Surrogate  Courts  Act.  The  Judge  has  practically  discharged  the 
company  as  to  $32,000  of  disbursements,  without  making  any 
investigation.  The  Judge  did  not  himself  vouch  or  pass  the  Burk 
or  Barnett  accounts.  Those  are  the  items  on  which  he  was  mis- 
taken. See  In  re  Tillott,  [1892]  1 Ch.  86,  as  to  vouchers,  Our 
claim  with  regard  to  interest  we  failed  to  prove  because  the  cheques 
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were  not  produced  by  the  trustees.  See  In  re  Cowin  (1886),  33 
Ch.D.  179;  Lewin  on  Trusts,  11th  ed.,  p.  1224.  The  Judge’s 
judgment  as  to  interest  is  beside  the  mark.  As  to  the  rebates,  the 
evidence  does  not  bear  out  what  the  Judge  says.  The  appellant 
is  not  bound  by  what  Mr.  Denison  did;  his  was  a limited  retainer; 
he  was  not  authorized  to  appear  in  court.  See  Atkinson  v.  Abbott 
(1855),  3 Drew.  251;  Wray  v.  Kemp  (1884),  26  Ch.D.  169.  The 
position  of  public  trustees  is  discussed  in  National  Trustees  Co.  of 
Australasia  v.  General  Finance  Co.  of  Australasia , [1905]  A.  C.  373, 
381.  At  the  worst  the  Judge  gave  the  appellant  some  relief,  and 
should  not  have  dismissed  the  petition  with  costs. 

[The  Court  called  on  counsel  for  the  respondents,  the  trustees, 
but  directed  them  to  confine  their  argument  to  the  question  of 
fraud  and  the  effect  of  it,  if  shewn.] 

G.  F.  Shepley,  K.C.,  and  J.  H.  Moss,  for  the  respondents.  We 
refer  to  the  previous  judgment  of  this  Court,  13  O.L.R.  82.  There 
was  no  actual  fraud,  nor  was  the  conduct  of  the  respondents  equiva- 
lent to  fraudulent  conduct.  In  order  to  have  the  accounts  opened 
up  for  fraud,  there  must  upon  the  passing  of  the  accounts  have  been 
something  in  the  nature  of  a fraud  upon  the  Court.  Irregularities 
were  assumed  and  the  commission  reduced  to  cover  them.  See 
the  memorandum  of  Mr.  Denison  of  the  13th  June,  1904.  In 
Coleman  v.  Mellersh  (1850),  2 Macn.  & G.  309,  Getting  v.  Keighley 
(1878),  9 Ch.D.  547,  and  In  re  Webb , [1894]  1 Ch.  73,  83,  the  con- 
sequence of  fraud  as  to  settled  accounts  is  dealt  with.  The  remedy 
is  by  way  of  surcharge  and  falsification.  A mistake  as  to  one  item 
does  not  indicate  a mistake  running  through  the  whole  account. 
Sit  finis  liti.  As  to  rebates,  it  might  well  be  contended  that  the 
Judge  should  not  have  opened  even  that  up.  As  to  the  Scramble 
stock,  these  respondents  are  not  responsible.  On  the  general 
question  of  fraud,  see  the  remarks  of  the  Lord  Chancellor  in  Shedden 
v.  Patrick  (1854),  1 Macq.  Sc.  App.  535,  615.  The  vague  charges 
made  by  the  appellant  are  not  sustained  by' the  evidence.  Every 
remedy  she  is  entitled  to  has  been  conceded. 

Hodgins,  in  reply,  referred  to  De  Bussche  v.  Alt  (1878),  8 Ch.D. 
286,  315,  316;  Tate  v.  Williamson  (1866),  L.R.  2 Ch.  55,  61 ; Fawcett 
v.  Whitehouse  (1829),  1 R.  & M.  132;  Diplock  v.  Blackburn  (1811), 
3 Camp.  43;  Metropolitan  Bank  v.  Heir  on  (1880),  5 Ex.D.  319; 
Gillett  v.  Peppercorne  (1840),  3 Beav.  78;  Lister  v.  Stubbs  (1890), 
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D.  C.  45  Ch.D.  1;  Boston  Deep  Sea  Fishing  and  Ice  Co.  v.  Ansell  (1888), 
1908  39  Ch.D.  339. 

Wilson  and  Meredith,  C.J.  (at  the  close  of  the  argument): — We  do  not 
General  intend  finally  to  dispose  of  the  whole  case  now,  but  with  regard 
Trusts  Cor-  to  some  of  the  matters  we  have  come  to  a conclusion  which  we 

' will  announce,  and  we  will  reserve  the  other  matters  for  further 

Meredith,  C.J.  consideration. 

The  first  of  these  matters  is  that  of  the  Scramble  Mining  stock. 

In  order  that  the  appellant  shall  succeed  in  opening  the  audit 
of  the  account  which  was  had  in  the  surrogate  court,  she  must  shew, 
according  to  the  decision  of  this  Court  when  this  matter  was  formerly 
before  it,  either  fraud  and  imposition  practised  upon  the  Court  by 
the  respondents,  or  that  the  Judge  of  the  surrogate  court  certified 
something  by  mistake  upon  which  he  had  not  passed. 

In  our  opinion,  the  attack  that  is  made  as  to  the  Scramble 
Mining  stock  entirely  fails,  and  we  think  that,  even  if  the  question 
were  now  to  be  determined  by  us  in  the  first  instance,  and  irre- 
spective of  the  finding  of  the  surrogate  court,  our  finding  must  be 
against  the  appellant. 

There  is  conflict  of  testimony  between  Mr.  Plummer,  who  was 
the  agent  of  the  corporation  which  was  the  original  trustee,  and 
to  whose  rights  and  position  the  present  respondents  in  1899  suc- 
ceeded, and  the  appellant,  Lady  Wilson. 

The  account  which  Mr.  Plummer  gives  is  that  in  the  year  1899 
Lady  Wilson,  who  was  a woman  of  education  and  intelligence, 
discussed  with  him  the  desirability  of  investing  some  of  the  trust 
funds  in  mining  stocks,  that  he  attempted  to  dissuade  her  from 
doing  so,  but  that  it  was  pressed  upon  him,  and  that  ultimately 
they  parted  with  his  being  instructed  by  Lady  Wilson  to  invest 
$1,000  in  mining  stock. 

The  Scramble  Mining  Company  was  then  either  in  process  of 
formation  or  had  been  just  formed,  and  an  application  appears  to 
have  been  made  by  Mr.  Plummer,  whether  in  his  own  name  or  in 
the  name  of  the  corporation  whose  manager  he  was,  does  not 
appear,  for  $3,000  of  the  stock,  which  was  selling  at  forty  cents 
on  the  dollar. 

He  says  that  he  communicated  to  Lady  Wilson  the  fact  that 
he  had  made  the  investment.  His  recollection  does  not  enable 


XV.] 


ONTARIO  LAW  REPORTS. 


609 


him  to  say  whether  he  went  into  the  particulars  of  the  investment 
and  told  her  of  the  amount  and  nature  of  the  stock,  or  not.  How- 
ever, the  purchase  was  made,  and  it  is  a matter  to  be  properly 
observed  upon,  as  it  was  by  Mr.  Hodgins,  that  the  transaction  was 
not  entered  into  at  the  time  in  Lady  Wilson’s  name,  and  that  the 
entry  of  the  debit  to  the  trust  account  of  the  $1,200  was  not  made 
at  the  time  the  transaction  took  place.  It  appears  that  Mr.  Plum- 
mer was  about  leaving  for  England,  and  that  the  entry  was  not 
made  in  the  books  until  his  return,  some  time  in  the  month  of 
August  following  the  purchase. 

In  the  year  1899  the  respondents  were  taking  over  the  estate 
from  the  other  trust  company,  and  Mr.  Langmuir,  the  manager 
of  the  respondents,  finding  that  there  were  some  investments  which 
would  not  be  justified  unless  they  were  made  with  the  authority 
and  sanction  of  the  cestui  que  trust,  Lady  Wilson,  required  that 
Mr.  Plummer  should  obtain  from  her  a document  shewing  that 
these  investments  had  been  made  by  her  authority.  That  was  an 
ordinary  business  precaution  and  a proper  step  to  be  taken  by 
Mr.  Langmuir  acting  in  the  interests  of  the  corporation  that  was 
assuming  the  position  of  trustee. 

Upon  that  Mr.  Plummer  prepared  a document,  which  is  dated, 
I think,  the  21st  September,  1899,  in  which  certain  transactions 
which  had  been  entered  into  upon  the  request  or  with  the  authority 
of  Lady  Wilson,  including  the  Scramble  Mining  stock,  were 
referred  to.  That  document  was  signed  by  Lady  Wilson, 
and  was  witnessed  by  Miss  Dalton,  and  upon  the  document  is  a 
memorandum  of  Mr.  Plummer’s  made  at  the  time,  stating  that  the 
document  was  explained  to  Lady  Wilson. 

Lady  Wilson’s  account,  upon  the  other  hand,  is  that  she  did 
discuss  the  question  of  mining  stock  with  Mr.  Plummer,  that  he 
advised  her  against  it,  and  that  the  matter  there  dropped;  and 
she  denies  what  Mr.  Plummer  asserts  as  to  the  direction  being  given 
to  make  the  investment  and  as  to  the  subsequent  communication 
to  her  of  the  fact  that  the  investment  had  been  made. 

The  learned  surrogate  Judge,  who  saw  the  witnesses  and  heard 
their  testimony,  has  preferred  that  of  Mr.  Plummer,  and  it  would 
require  a very  strong  case  to  justify  an  appellate  Court  in  disturbing 
a finding  which  is  based  upon  the  credit  of  opposing  witnesses. 
The  learned  Judge  did  not  impute,  and  it  is  not  necessary  to  impute, 
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to  Lady  Wilson  a desire  to  state  anything  but  the  exact  truth,  but 
she  was  an  old  lady,  and  her  recollection,  according  to  the  view  of 
the  surrogate  Judge,  which  seems  to  be  an  accurate  view,  was  not 
to  be  relied  upon.  The  difference  between  her  statement  and  that 
of  Mr.  Plummer  must  be  attributed  to  her  forgetfulness  of  the  in- 
cident wdiich  had  taken  place. 

There  is  another  circumstance,  deposed  to  by  Mr.  Denison,  who 
stood  in  the  most  confidential  relation  to  Lady  Wilson.  As  I 
gathered  from  counsel’s  statement  of  the  effect  of  his  testimony, 
it  did  not  appear  very  clearly  when  the  matter  to  which  he  referred 
took  place,  but  he  did  say  that  he  learned  at  one  time  that  Lady 
Wilson  and  other  members  of  the  household  were  desirous  of  in- 
vesting in  mining  stocks;  and  if  one  were  to  draw  upon  one’s 
knowledge  of  what  was  taking  place  at  the  time,  it  is  not  to  be 
wondered  at  if  such  a discussion  did  take  place,  and  if  Lady 
Wilson  was  desirous  of  making  the  rapid  fortune  which  it  was 
supposed  people  were  making  by  investing  in  these  speculative 
mining  stocks. 

Now,  it  will  not  do  for  Lady  Wilson  to  say,  “I  did  not  under- 
stand the  nature  of  this  document.”  No  doubt  the  trustee  was 
bound  to  make  a full  disclosure,  if  he  had  not  already  disclosed 
what  had  taken  place,  and  if  he  had  not  acted  upon  the  direct 
mandate  of  Lady  Wilson;  but  in  dealing  with  an  intelligent  woman, 
is  it  possible  to  conceive,  if  she  read,  as  one  must  believe  she  did 
read,  the  document,  that  when  she  came  to  this  Scramble  Mining 
stock,  if  her  attention  had  not  before  been  directed  to  it,  she  would 
not  have  challenged  it  and  asked  what  it  meant?  She  did  not  do 
that,  and  that,  I think,  is  a very  strong  circumstance  making  for 
the  conclusion  to  which  the  learned  Judge  came.  But  that  is  not 
all.  The  parties  went  before  the  surrogate  Judge  for  the  purpose 
of  the  audit  of  the  accounts.  The  accounts  were  made  out  in  full 
detail.  There  is  exhibited  in  the  account  of  investments  this 
investment  of  $1,200  in  the  Scramble  Mining  stock.  Mr.  Denison 
had  the  authority  of  Lady  Wilson  to  investigate  and  deal  with  the 
accounts  as  between  her  and  her  trustee.  There  was  presented  to 
him,  according  to  his  testimony,  the  document  of  the  21st  Sep- 
tember, and,  according  to  the  memorandum  which  was  subse- 
quently handed  by  him  to  the  respondents,  he  had  some  doubt  as 
to  how  far  that  document  in  itself  was  an  authority  to  the  company 
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to  make  the  investment.  Now,  is  it  possible  to  conceive  that  a care- 
ful solicitor,  a man  standing  in  the  relation  in  which  Mr.  Denison 
stood  to  Lady  Wilson,  would  not  have  discussed  the  matter  of  this 
Scramble  stock  with  her,  and  have  learned  from  her  whether  what 
the  respondents  represented  was  the  truth? 

It  is  said  that  Mr.  Denison  does  not  recollect  that,  but  that  does 
not,  to  my  mind,  in  the  slightest  degree  weaken  the  inference  which 
ought  to  be  drawn  from  the  circumstances  to  which  I have  adverted. 
It  is  not  likely  that  Mr.  Denison  would  be  able  to  recollect  accurately 
the  details  of  everything  he  did,  but  it  would  have  been  his  duty 
as  a careful  solicitor  to  have  spoken  to  his  client  with  regard  to  this 
matter,  and  I think,  therefore,  that  any  tribunal  dealing  with  this 
question  of  fact  would  assume  that  Mr.  Denison  did  his  duty,  and 
therefore  that  he  did  discuss  the  matter  with  his  client. 

Then  the  parties  appear,  at  arms'  length,  before  the  Court,  and 
there  deliberately,  with  the  assent  of  Mr.  Denison,  this  sum  is 
treated  as  an  investment  made  and  properly  made  by  the  trustee. 

If  it  were  possible,  in  circumstances  such  as  these,  to  disturb 
the  conclusion  then  arrived  at  and  evidenced  by  the  final  order  of 
the  Judge,  there  would  be  no  finality  to  litigation,  and  the  cases 
in  which  the  much-mooted  question  of  how  far  a Court  will  interfere 
where  a judgment  has  been  obtained  by  perjured  evidence,  by  the 
fraud  of  one  of  the  litigants,  point  out  how  unsatisfactory  it  would 
be  in  a case  such  as  this,  where  the  parties  appear  before  the  Court, 
are  represented  by  counsel,  are  at  arms'  length,  as  I have  said, 
and  the  case  is  determined,  to  open  it  up  and  have  it  litigated 
again. 

I think  these  observations  apply  with  all  their  force  to  this  case. 

One  cannot  shut  one's  eyes  to  what  Mr.  Denison  wrote  in  that 
memorandum — the  statement  that  Lady  Wilson  was  not  only 
satisfied  with  the  way  in  which  the  respondents  had  managed  her 
affairs,  but  was  grateful  to  them  for  the  way  in  which  they  had  done 
it,  that  she  had  no  idea  of  looking  to  them  for  anything  that  was 
irregular,  if  there  should  have  been  any  irregularity  by  their  pre- 
decessors in  the  trust. 

All  this  seems  to  point  to  the  conclusion  that  if  somebody  had 
not  appeared  upon  the  scene  at  a later  period,  and  displaced  Mr. 
Denison  from  the  position  of  confidence  which  he  occupied  toward 
Lady  Wilson,  this  unfortunate  litigation,  which  has  occasioned  so 
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much  expense  and  brought  about  so  much  bitterness,  would  have 
been  avoided. 

I think  the  case,  so  far'  as  the  Scramble  Mining  stock  is  con- 
cerned, entirely  fails. 

Then  as  to  the  question  of  the  overcharge  of  interest.  The 
suggestion  in  the  petition  is — there  was  no  evidence  to  support  it — 
that  the  respondents  charged  upon  the  overdrafts  in  the  account 
interest  at  the  rate  of  five  per  cent.,  while  they  were  paying  to 
another  estate,  of  which  they  were  trustees,  but  three  per  cent. 

No  case  whatever  was  made  in  support  of  that  allegation  upon 
the  material  which  was  presented  to  the  court  by  the  appellant. 
The  evidence  was  confined  to  the  bald  statement  of  the  fact  in  the 
petition,  supported  by  the  affidavit  of  Mr.  Morson  that  he  believed 
the  statement  contained  in  the  petition  to  be  true. 

The  Consolidated  Rules,  which  are  applicable  to  proceedings 
in  the  surrogate  court,  require  that  where  a deponent  is  stating 
something  upon  belief  he  must  also  state  the  reasons  for  that  belief, 
and  if  he  does  not  the  affidavit  goes  for  nothing. 

Affidavits  appear  to  have  been  filed  in  answer  to  the  case  of  the 
appellant,  and  the  deponents  who  made  these  affidavits,  or  some 
of  them,  were  cross-examined.  Upon  the  cross-examination  the 
theory  that  I have  mentioned  being  propounded  and  supplemented 
by  the  statement  that  the  view  of  the  appellant  was  that  the  money 
had  not  been  advanced  out  of  capital  account  of  the  respondents, 
but  from  the  other  trust  in  the  way  I have  mentioned,  the  Judge 
was  requested  to  make  an  order  that  not  only  the  books  but  the 
cheques  which  represented  the  sums  charged  for  interest  should  be 
produced.  This  he  refused  to  do. 

There  was,  I omitted  to  say,  the  statement  of  the  deponent  who 
was  being  examined  that  all  of  the  moneys  were  advanced  out  of 
the  capital  account  of  the  respondents. 

It  is  unnecessary,  in  my  view,  to  consider  whether  the  surrogate 
Judge  was  right  in  refusing  to  require  the  cheques  to  be  produced, 
because  there  is,  as  I view  the  case,  a complete  answer  to  the  propo- 
sition put  forward  by  the  appellant. 

If  it  be  true  that,  while  the  respondents  were  changing  five  per 
cent,  upon  the  overdrafts  to  Lady  Wilson,  they  were  allowing  three 
per  cent,  only  to  the  other  cestui  que  trust  whose  money  had  been 
Used  for  the  purpose  of  making  the  advances,  that  would  not  justify 
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the  reducing  of  the  amount  of  the  interest  chargeable  to  this  estate 
to  three  per  cent.  Upon  what  principle  would  the  cestui  que  trust 
whose  money  had  been  lent  at  five  per  cent.,  and  who  was  entitled 
to  look  to  his  trustee  for  that  five  per  cent.,  be  denied  the  two  per 
cent.,  and  why  should  it  go  to  the  beneficiaries  under  this  trust,  who 
are  not  being  charged  any  more  than  is  admitted  to  have  been  a 
reasonable  rate  of  interest?  I think  upon  that  short  ground  the 
matter  may  be  disposed  of,  without  considering  the  other  question 
of  procedure  which  was  argued  by  Mr.  Hodgins. 

With  regard  to  the  sale  of  the  Watt  house,  that  is  weaker  even 
than  the  other  case. 

The  Court  is  seriously  asked  to  direct  this  account  to  be  opened — 
bearing  in  mind  the  only  grounds  upon  which  it  could  be  opened — 
upon  the  bald  statement  that  the  respondents  sold  the  Watt  property 
without  giving  notice  to  Lady  Wilson  or  Mr.  Denison,  her  solicitor, 
and  that  without  a shadow  of  evidence  that  a less  price  was  obtained 
for  the  property  than  it  was  worth. 

I know  of  no  rule  of  law  or  of  equity  that  requires  a trustee  to 
communicate  with  his  beneficiary  before  disposing  of  a portion  of 
the  property  which  is  in  his  hands  to  be  disposed  of  under  the  terms 
of  the  settlement,  and  which  according  to  the  terms  of  the  trust  he 
may  dispose  of  at  his  discretion. 

Then  with  regard  to  the  Burk  and  Barnett  accounts,  the  evidence 
shews,  as  I understand  it,  that  Mr.  Denison  examined  those  accounts 
and  was  satisfied  with  them.  If  that  be  the  case,  having  regard  to 
what  I have  already  said,  it  affords  a sufficient  reason  for  refusing 
to  interfere. 

I have  not  said  anything,  so  far,  as  to  the  memorandum  which 
was  signed  by  Mr.  Denison  at  the  time  the  compensation  to  be  paid 
to  the  respondents  was  under  consideration.  There  is  a great  deal  of 
force  in  what  Mr.  Shepley  has  argued.  There  is  no  doubt  that  Mr. 
Denison  was  in  effect  saying  to  the  trustees:  “There  may  be  a 
doubt  as  to  the  propriety  of  the  investment  in  Scramble  stock; 
there  may  be  a question  as  to  whether  you  are  entitled  to  charge 
that  to  Lady  Wilson ; there  may  be  doubts  as  to  some  other  matters.” 
After  saying  this,  he  makes  the  other  observations  as  to  how  Lady 
Wilson  is  satisfied  with  the  accounts,  to  which  I have  already  re- 
ferred, and  says,  “I  put  these  forward  as  matters  to  be  considered 
bv  you  in  fixing  the  amount  of  your  commission/* 
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Acting  upon  that  invitation  of  Lady  Wilson’s  agent  and  solicitor, 
the  respondents  reduced  the  amount  of  their  commission;  and,  if 
fraud  is  to  be  imputed,  I should  think  it  would  be  little  less  than 
fraud  on  the  part  of  those  who  had  taken  the  benefit  of  Mr.  Denison’s 
memorandum  to  turn  around  and  repudiate  that  which  was  the 
basis  upon  which  the  reduction  was  made. 

There  remains  to  be  considered  what  the  effect  is  of  the  trans- 
action with  regard  to  the  insurance  rebates  and  the  one  cent  per 
share  upon  the  Scramble  Mining  stock. 

The  facts  as  to  the  first  are  undisputed.  The  respondents 
received  from  certain  of  the  insurance  companies,  with  whom  they 
had  effected  risks  upon  the  properties  of  the  trust,  rebates  amount- 
ing to  $32.  There  is  no  doubt  that  they  had  no  right  to  appropriate 
those  rebates  to  their  own  use.  The  cestui  que  trust  was  entitled 
to  the  benefit  of  them,  and  the  questions  which  we  reserve 
are,  first,  whether  the  failure  to  disclose  and  give  credit  for  the 
$32  is  such  fraud  as  requires  that  the  accounts  as  audited  should 
be  opened  up,  and  the  further  question,  which  is  an  important  gen- 
eral one,  whether,  if  it  be  fraud,  the  opening  up  of  the  account 
should  be  limited  to  that  particular  item  or  whether  a wider  scope 
should  be  given  for  further  investigation  into  the  accounts. 

With  regard  to  the  one  cent  per  share  upon  the  Scramble  mining 
stock,  it  is  said  that  the  stock  was  bought  at  thirty-nine  cents,  and 
was  charged  in  the  accounts  at  forty  cents.  Just  how  the  trans- 
action was  carried  out,  and  how  that  came  about,  or  who  got  the 
difference,  does  not  appear  very  clearly  from  the  evidence  as  it  has 
been  stated  to  the  Court.  If  the  $29  or  $30,  or  whatever  the  sum 
was,  was  taken  and  improperly  taken,  it  was  not  taken  by  the  re- 
spondents but  by  Mr.  Plummer  for  his  own  use,  and  not  for  the  use 
of  his  company.  However,  we  will  have  to  consider  that.  At 
present  my  view  is  that  there  is  no  ground  for  saying  that  there 
was  fraud  on  the  part  of  the  respondents  as  to  that,  because  it  was 
a matter  not  known  to  them. 

Then  the  case  will  stand  with  regard  to  these  other  matters  for 
further  consideration. 


Hodgins.  Will  your  Lordships  in  disposing  of  the  question  of 
costs  remember  that  this  case  has  been  twice  argued  ? On  the  first 
argument,  on  the  preliminary  question,  we  succeeded.  No  dis- 
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position  was  made  of  the  costs  in  the  former  judgment.  The 
objection  was  taken  and  supported  by  counsel  that  there  was  no 
jurisdiction. 

Shepley.  It  would  seem  to  have  been  a not  unreasonable  step, 
to  question  the  jurisdiction. 

Meredith,  C.J. : — I should  think  that  there  would  be  no  reason 
for  depriving  the  trustees  of  their  costs.  However,  we  will  have  to 
consider  that,  as  well  as  the  other  questions. 
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January  20.  The  judgment  of  the  Court  was  delivered  by 
Meredith,  C.J.: — This  is  an  appeal  by  Lady  Wilson,  a beneficiary 
under  the  will  of  the  late  Sir  Adam  Wilson,  from  an  order  dated  the 
11th  June,  1906,  made  by  the  Judge  of  the  surrogate  court  of  the 
county  of  York,  on  the  application  of  the  appellant  to  re-open  the 
accounts  of  the  respondents,  the  executors,  as  approved  by  him  by 
his  order  of  the  5th  January,  1905. 

The  application  was  based  upon  allegations  of  fraud  upon  the 
part  of  the  executors  by  which  the  surrogate  Judge  was  induced 
to  approve  the  accounts,  and  of  mistake  as  to  various  matters  which 
were  dealt  with  or  covered,  as  the  appellant  contends,  by  the  order 
approving  the  accounts. 

At  the  close  of  the  argument  we  disposed  of  all  the  matters  relied 
on  by  the  appellant  except  as  to  the  effect  of  the  respondents  having 
charged,  as  payments  made  by  them  for  premiums  of  insurance, 
the  amount  of  the  premiums,  without  deducting  sums,  amounting 
in  all  to  $32,  which  were  allowed  to  them  by  the  insurance  companies 
or  their  agents  as  rebates  or  commissions,  and  of  the  estate  having 
been  charged  at  the  rate  of  forty  cents  per  share  instead  of  thirty- 
nine  cents,  for  shares  in  the  Scramble  Mining  Company,  in  which 
an  investment  was  made,  an  overcharge  of  $30. 


That  the  estate  was  entitled  to  the  benefit  of  the  rebates  or 
commissions  was  not,  as  indeed  it  could  not  be  successfully,  disputed 
before  us.  Nor  was  it  argued  that  the  estate  was  chargeable  in 
respect  of  the  Scramble  Mining  stock  more  than  was  actually  paid 
for  it;  and  it  was  argued  for  the  appellant  that  the  non-disclosure 
of  the  fact  that  the  rebates  had  been  allowed  amounted  to  fraud 
on  the  part  of  the  respondents  entitling  the  appellant  to  have  the 
accounts  re-opened  and  taken  de  novo,  and  that,  at  all  events, 
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coupled  with  the  overcharge  as  to  the  mining  stock,  she  was  so 
entitled,  and  numerous  cases  were  cited  as  to  the  effect  of  fraud  or 
mistake  upon  a settled  account,  and  the  rights  as  against  the 
accounting  party  when  such  an  account  is  opened  up. 

These  cases  have,  in  our  opinion,  no  bearing  upon  the  question 
for  decision. 

The  accounts  which  were  approved  by  the  surrogate  Judge 
were  brought  before  him  under  the  provisions  of  sec.  72  of  the  Surro- 
gate Courts  Act,  as  amended  by  2 Edw.  VII.  ch.  12,  sec.  11,  and 
5 Edw.  VII.  ch.  14,  sec.  1. 

The  effect  of  approval  of  an  account  in  whole  or  in  part  by  the 
Judge  is  by  that  section  stated  to  be  that  “if  the  executor  or  ad- 
ministrator or  guardian  is  subsequently  required  to  pass  his  accounts 
in  the  High  Court,  such  approval,  except  so  far  as  mistake  or  fraud 
is  shewn,  shall  be  binding  upon  any  person  who  was  notified  of  the 
proceedings  taken  before  the  surrogate  Judge  or  who  was  present 
or  represented  thereat,  and  upon  every  one  claiming  under  any  such 
person.” 

It  is  only  so  far  as  mistake  or  fraud  is  shewn,  and  not  where 
mistake  or  fraud  is  shewn,  that  the  binding  effect  of  the  approval 
is  taken  away;  and  the  language  of  the  section  plainly  indicates 
that  it  was  not  intended  that  the  whole  account  should  be  opened 
up,  but  that  the  account  should  be  opened  up  so  as  to  remove  from 
it  anything  which,  owing  to  fraud  or  mistake,  had  not  been  charged 
or  had  been  allowed  to  the  executor,  administrator,  or  guardian. 

It  is  unnecessary  to  determine  whether,  if  this  exception  to  the 
binding  nature  of  the  accounts  had  not  been  contained  in  the  section, 
and  the  order  approving  the  accounts  were  to  be  treated  as  a 
judgment  or  decision  of  the  surrogate  court,  upon  the  case  made  by 
the  appellant,  as  to  the  two  matters  as  to  which  she  has  succeeded 
in  shewing  that  the  accounts  were  incorrect,  she  would  be  entitled 
to  have  the  accounts  taken  de  novo , but,  as  at  present  advised,  I do 
not  think  that  she  would  be  entitled  to  that  relief,  but  only  to  have 
the  accounts  corrected  in  those  respects  in  which  it  is  shewn  that 
they  are  incorrect.  The  principle  applicable  to  the  opening  of  an 
ordinary  stated  account,  and  the  consequences  of  such  an  account 
being  opened,  do  not,  1 think,  apply  to  an  account  taken  by  the 
Court  in  the  presence  of  the  parties,  where  the  persons  to  whom  the 
accounting  is  being  made  are  brought  before  the  Court  for  the  pur- 
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pose  of  enabling  them  to  challenge,  if  they  will,  the  correctness  of 
the  account. 

Referring  to  a stated  account,  the  Master  of  the  Rolls  (Jessel) 
said,  in  Williamson  v.  Barbour  (1877),,  9 Ch.D.  529,  at  p.  532:  “The 
practice  of  the  Court  of  Chancery,  which  of  course  is  the  practice  of 
the  High  Court  of  Justice,  is  to  consider  whether  the  account  shall 
be  opened,  or  whether  there  shall  be  liberty  to  surcharge  and  falsify; 
that  is,  if  the  Court  is  of  opinion  that  errors  of  sufficient  number  and 
sufficient  magnitude  are  shewn,  it  is  not,  as  I understand  it,  necessary 
that  the  errors  shewn  should  amount  to  fraud.  If  they  are  sufficient 
in  number  and  importance,  whether  they  are  errors  caused  by  mis- 
take or  errors  caused  by  fraud,  the  Court  has  a right  to  open  the 
accounts.”  And  further  on  the  Master  of  the  Rolls  said  that  a less 
amount  of  error  will  justify  the  Court  in  opening  the  account  where 
the  accounting  party  occupies  a fiduciary  position  than  in  cases 
where  persons  do  not  occupy  that  position. 

The  errors  that  have  been  proved  are  of  comparatively  trifling 
amounts,  and  form  but  a small  fraction  of  the  whole  amount  ac- 
counted for,  or  of  the  disbursements  of  the  respondents,  and  while, 
as  to  the  rebates  not  credited,  the  failure  to  credit  them  was  not  due 
to  a mere  accidental  omission  of  them  from  the  account,  I do  not 
think  that  the  intentional  retention  of  the  small  sum  not  credited, 
apparently  under  the  mistaken  idea  that  the  respondents  were  en- 
titled to  it,  amounts  to  fraud  on  the  part  of  the  respondents,  or  at 
all  events  to  such  fraud  as  entitles  the  appellant  to  the  relief  which 
she  claims  or  to  any  further  relief  than  that  given  to  her  by  the 
order  of  the  surrogate  Judge  from  which  the  appeal  is  brought. 
I retain  the  opinion  expressed  at  the  close  of  the  argument,  that 
fraud  had  not  been  established  as  to  the  Scramble  Mining  stock  and 
the  charge  of  forty  cents  per  share  in  respect  of  it,  for  the  reason 
then  given. 

While  the  jurisdiction  of  the  Court  to  set  aside  a judgment  or 
order  which  it  has  been  led  to  pronounce  by  the  fraud  of  the  party 
obtaining  it,  is  clear,  it  would,  in  my  opinion,  lead  to  grave  incon- 
veniences and  add  unnecessarily  to  the  cost  of  litigation,  if,  upon 
proof  of  errors  such  as  have  been  shewn  to  have  existed  in  the  ac- 
counts of  the  respondents,  the  whole  of  the  accounts,  it  might  be 
amounting  to  many  thousands  of  dollars  and  consisting  of  hundreds 
of  items,  should  be  re-opened  and  the  accounts  retaken,  and,  apart 
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altogether  from  the  provisions  of  the  statute  to  which  I have  re- 
ferred, neither  sound  policy  nor  the  justice  of  the  case  nor  the 
practice  of  the  Court,  as  I understand  it,  would  justify  the  granting 
of  any  relief  beyond  that  which  has  been  awarded  to  the  appellant 
by  the  order  appealed  from. 

The  appellant  complains  that,  in  any  case,  having  regard  to 
the  errors  which  have  been  proved,  she  ought  not  to  have  been 
ordered  to  pay  all  the  costs  of  her  application  to  the  surrogate 
Judge.  For  this  complaint  1 think  there  is  some  ground,  although, 
had  the  application  been  confined  to  these  errors,  the  costs  incurred 
would  have  been  trifling  compared  with  the  costs  which  have  been 
incurred,  and  substantial  justice  would,  I think,  be  done  if  $40  were 
deducted  from  the  costs  which  the  appellant  has  been  ordered  to 
pay,  and  the  respondents  were  left  to  pay  to  that  extent  and  without 
being  entitled  to  repayment  out  of  the  trust  fund  the  costs  in  the 
Court  below. 

I would,  with  that  variation,  affirm  the  order  appealed  from,  and 
give  no  costs  of  the  appeal  to  either  party,  without  prejudice,  how- 
ever, to  the  respondents7  right  to  claim  their  costs  as  proper  dis- 
bursements in  accounting  hereafter  to  their  cestui  que  trust  in  the 
surrogate  court  or  elsewhere. 


E.  B.  B. 
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[TEETZEL,  J.] 

Cole  v.  London  Mutual  Fire  Ins.  Co. 

Fire  Insurance — Statutory  Conditions — Variation — Appraisement  in  Place  of 
Arbitration — Condition  No.  16 — R.S.O.  1897,  ch.  203. 

In  a policy  of  fire  insurance,  it  was  provided,  by  way  of  variation  of  statutory 
condition  No.  16  providing  for  reference  under  the  Arbitration  Act  in  case 
of  differences,  that  if  any  difference  arose  as  to  the  value  of  the  property 
insured,  of  the  property  saved,  or  the  amount  of  the  damages  or  loss,  the 
same  should  be  submitted  to  and  ascertained  by  appraisers,  one  to  be 
appointed  by  the  assured  and  one  by  the  company,  who  were  to  select  an 
umpire,  and  that  the  assured  and  the  company  should  pay  the  appraisers 
respectively  selected  by  each  of  them,  and  that  each  should  pay  one-half 
the  expenses  of  the  umpire: — 

Held,  that  the  variation  was  not  binding  upon  the  assured,  not  being  “just 
and  reasonable  to  be  exacted  by  the  company/’  inasmuch  as  it  was  more 
stringent  and  onerous  than  the  statutory  condition,  both  because  (1)  the 
plaintiff  would  be  bound  by  the  findings  of  the  majority  of  the  appraisers 
as  the  result  of  their  own  personal  opinions  only,  and  would  be  deprived 
from  examining  witnesses  on  oath  touching  the  amount  of  his  loss;  and 
because  (2)  it  imposed  upon  the  insured  the  payment  of  certain  of  the  ex- 
penses in  any  event,  whereas  the  statutory  condition  provides  that  where 
the  full  amount  of  the  claim  is  awarded  costs  shall  follow  the  event,  and  in 
other  cases  be  in  the  discretion  of  the  arbitrators. 

Semble,  that  if  the  language  of  the  variation  was  to  deprive  the  insured  of  the 
benefit  of  the  provisions  of  the  Arbitration  Act,  which  the  statutory  con- 
dition expressly  made  applicable  to  the  reference,  it  would  be  manifestly 
unjust,  as  more  stringent  and  onerous  than  the  latter. 

This  was  a motion  to  stay  proceedings,  and  was  referred  to 
Teetzel,  J.,  as  trial  Judge,  by  a Judge  in  Weekly  Court,  and 
argued  before  him,  in  London,  on  October  7th,  1907. 

G.  C.  Gibbons,  K.C.,  for  the  plaintiff. 

W.  H.  Hunter,  for  the  defendants. 

The  following  cases  were  referred  to  on  the  argument : McIntyre 
v.  National  Insurance  Co.  (1880),  5 A.R.  580;  Hughes  v.  Hand- 
in-Hand  Ins.  Co.  (1883),  3 C.L.T.  600,  4 C.L.T.  34,  4 O.R.  293; 
Eckardt  v.  Lancashire  Ins.  Co.  (1900),  31  S.C.R.  72;  Ulrich  v. 
National  Ins.  Co.  (1877),  42  U.C.R.  141,  162;  Ballagh  v.  Royal 
Mutual  Fire  Ins.  Co.  (1880),  5 A.R.  87;  Sands  v.  Standard  In- 
surance Co.  (1879),  27  Gr.  167. 

November  28.  Teetzel,  J.: — A motion  was  made  in  Weekly 
Court  by  the  defendants  to  stay  proceedings  until  after  the  ap- 
praisal required  under  a variation  of  the  statutory  conditions  or 
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until  after  the  arbitration  provided  for  in  the  16th  statutory  con- 
dition, and  was  referred  to  me  as  trial  Judge. 

Judgment  was  reserved  until  the  disposition  of  the  appeal 
in  Cole  v.  Canadian  Fire  Insurance  Co.*  from  an  order  staying 
proceedings  until  after  arbitration. 

In  the  present  case  the  16th  statutory  condition,  which  pro- 
vides for  a reference  under  the  Arbitration  Act,  is  struck  out  by 
a variation  endorsed  on  the  policy  in  these  words:  “10.  Con- 
dition No.  16  is  hereby  struck  out,  and  the  following  inserted 
in  lieu  thereof:  (a)  In  pursuance  of  the  powers  conferred  by 

R.S.O.  (1897),  ch.  203,  sec.  145,  sub-sec.  3,  it  is  hereby  expressly 
provided  and  mutually  agreed,  if  any  difference  arises  as  to  the 
value  of  the  property  insured,  of  the  property  saved,  or  the  amount 
of  the  damages  or  loss,  such  value  and  amount  and  the  propor- 
tion, if  any,  to  be  paid  by  the  company  shall,  whether  the  right 
to  recover  on  the  policy  is  disputed  or  not,  and  independently  of 
all  other  questions,  be  submitted  to  and  ascertained  by  two  com- 
petent and  disinterested  appraisers,  one  to  be  appointed  by  the 
assured  and  one  by  the  company.  The  said  appraisers  shall 
first  select  a competent  and  disinterested  umpire,  but  in  case 
of  their  failure  to  agree  on  such  umpire ’within  ten  days,  he  shall 
be  appointed  by  the  Judge  of  the  county  court  of  the  county 
wherein  the  loss  happens.  The  said  appraisers  shall  then  together 
estimate  and  appraise  such  value  and  amount  in  detail,  stating 
separately  such  value  and  damage  and  loss;  and  in  the  event 
of  the  two  appraisers  failing  to  agree  thereon,  shall  submit  their 
differences  to  the  umpire  so  chosen,  and  the  award,  in  writing, 
by  the  said  umpire  and  at  least  one  of  the  said  appraisers  as  to 
the  amount  of  said  damage  and  loss  shall  be  binding  upon  the 
assured  and  the  company.  The  assured  and  the  company  shall 
pay  the  appraisers  respectively  selected  by  each  of  them,  and 
each  shall  pay  one-half  the  expenses  of  the  umpire.  (6)  It  is 
furthermore  hereby  expressly  provided  and  mutually  agreed,  that 
no  arbitration  shall  be  had  under  said  condition  No.  16,  and 
that  no  suit  or  action  against  the  company  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  justice  until  after 
an  award  shall  have  been  made  fixing  the  amount  of  such  damage 


* Ante,  p.  336. 
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and  loss  in  the  manner  above  provided,  in  all  cases  where  the 
company  shall,  within  thirty  (30)  days  after  completion  of  the 
proofs  of  loss,  give  notice  to  the  assured  that  the  company  re- 
quires the  amount  of  the  damage  and  loss  to  be  adjusted  by  the 
said  appraisers.” 

Within  thirty  days  after  proof  of  loss  and  before  action  the 
defendants  appointed  an  appraiser,  and  gave  the  notice  provided 
for  in  the  variation.  No  other  notice  of  or  application  for  arbi- 
tration was  given  or  made. 

The  plaintiff  refused  to  appoint  an  appraiser,  and  brought 
this  action. 

The  defendants  plead  the  said  variation  as  a bar  to  the  action, 
and,  in  the  alternative,  they  plead  the  16th  statutory  condition, 
and  by  the  statement  of  defence  purport  to  appoint  an  arbitrator 
on  their  behalf. 

If  the  variation  is  held  to  be  invalid,  and  the  defendants  are 
entitled  to  rely  on  the  16th  statutory  condition,  no  application 
having  been  made  in  compliance  with  sec.  6 of  the  Arbitration 
Act,  R.S.O.  1897,  ch.  62,  the  motion  is  now  too  late  and  must 
fail,  on  the  authority  of  the  judgment  of  the  King’s  Bench 
Divisional  Court  on  the  appeal  in  Cole  v.  Canadian  Fire  Insurance 
Co. 

The  only  other  question  for  determination  is  whether  the 
variation  is  binding  upon  the  plaintiff,  and  that  depends  upon 
whether  it  can  be  held  to  be  one  that  is  “just  and  reasonable  to 
be  exacted  by  the  company.” 

In  the  judicial  consideration  of  variations  of  the  statutory 
conditions,  this  rule  for  determining  whether  they  are  “just  and 
reasonable”  has  been  well  settled,  viz.:  “Conditions  dealing  with 
the  same  subjects  as  those  given  by  the  statute  and  being  varia- 
tions of  the  statutory  conditions  should  be  tried  by  the  standard 
afforded  by  the  statute,  and  held  not  to  be  just  and  reasonable 
if  they  impose  upon  the  insured  terms  more  stringent  or  onerous 
or  complicated  than  those  attached  by  the  statute  to  the  same 
subject  or  incident”:  Smith  v.  City  of  London  Insurance  Co. 
(1887),  14  A.R.  328,  at  p.  337,  and  15  S.C.R.  69;  see  also  Ballagh 
v.  Royal  Mutual  Fire  Ins.  Co.,  5 A.R.  87,  at  p.  107 ; May  v.  Standard 
Insurance  Co.,  5 A.R.  605,  at  p.  622. 

Now,  does  the  variation  here  “impose  upon  the  insured  terms 
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more  stringent  or  onerous  or  complicated”  than  are  imposed 
by  the  statutory  condition  in  the  matter  of  ascertaining  the 
amount  of  the  loss? 

The  most  serious  differences  between  the  two  conditions  are: 
(1)  The  variation  prohibits  the  arbitration  provided  for  by  the 
statutory  condition  under  the  Arbitration  Act,  and  substitutes 
for  it  an  appraisement;  and  (2)  it  compels  the  insured  to  pay 
the  expense  of  his  own  appraiser  and  one-half  the  expense  of  the 
umpire,  in  any  event,  while  the  statutory  condition  provides 
that  where  the  full  amount  of  the  claim  is  awarded,  costs  shall 
follow  the  event,  and  that  in  other  cases  all  questions  of  costs 
shall  be  in  the  discretion  of  the  arbitrators. 

If  the  last  sentence  of  the  variation  had  been  omitted,  it  might 
be  fairly  argued  that  since  6 Edw.  VII.  ch.  19,  sec.  13  (0.),  amending 
the  Arbitration  Act,  the  provisions  of  the  latter  Act  would  be 
applicable  to  the  appraisement;  but  by  the  express  provision 
against  the  arbitration  under  the  statutory  condition  which  pro- 
vides that  the  Arbitration  Act  shall  be  applicable  to  the  refer- 
ence, I think  it  was  the  intention  of  the  company  to  exclude  the 
application  of  that  Act. 

If  the  language  used  is  sufficient  to  deprive  the  plaintiff  of 
the  benefit  and  protection  of  the  provisions  of  the  Arbitration 
Act  (which  I do  not  deem  it  necessary  to  decide),  the  variation 
would  be  within  the  rule  above  quoted,  and  manifestly  unjust. 

Without  determining  whether  any  of  the  provisions  of  the 
Arbitration  Act  are  applicable  to  the  appraisement,  it  is  quite 
clear  that  the  plaintiff  would  be  bound  by  the  findings  of  the 
majority  of  the  appraisers  as  the  result  of  their  own  personal 
opinions  only,  and  he  would  be  deprived  from  calling  witnesses 
and  having  them  examined  on  oath  touching  the  amount  of  his 
loss. 

Both  in  this  aspect  and  in  imposing  upon  the  insured  the  pay- 
ment of  the  expenses  mentioned  in  any  event,  I think  the  varia- 
tion imposes  upon  the  insured  terms  more  stringent  and  onerous 
than  are  imposed  by  the  statutory  condition,  and  which  are, 
therefore,  not  just  and  reasonable  to  be  exacted  by  the  company. 

The  motion  to  stay  proceedings  will,  therefore,  be  refused, 
with  costs  to  be  paid  by  the  defendants  in  any  event. 


A.  H.  F.  L. 
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[BOYD,  C.] 

Martin  v.  Gibson  et  al. 

Company — Directors — Increase  of  Capital  Stock — Allotment  of  New  Shares  by 
Directors  to  themselves  at  Bar — Shareholders- — Rights  of  Minority — Voting 
Power — Powers  of  Directors — Statutes — Fraud — Injunction — Costs. 

The  directors  of  an  electric  railway  company  passed  a by-law  increasing 
the  capital  stock  by  2,000  shares,  and  this  was  sanctioned  by  a majority 
of  two-thirds  in  value  of  the  body  of  shareholders  at  a meeting.  The  first 
batch  of  350  shares  the  directors  ex  parte  allotted  at  par  to  five  of  them- 
selves, and  also  allotted  the  remaining  1,650  to  the  same  five,  but  after 
issuing  a circular  to  the  body  of  shareholders,  whereby  the  latter  were 
invited  to  state  whether  they  desired  to  increase  their  holdings,  and  wherein 
it  was  set  forth  that  such  shares  might  be  allotted  as  seemed  to  the  directors 
desirable  and  necessary.  The  plaintiff  and  other  shareholders  acting  with 
him  made  no  response  except  by  way  of  protest. 

By  the  company’s  Act  of  incorporation,  56  Viet.  ch.  95,  secs.  13  and  46  (O.), 
the  capital  stock  could  be  increased,  and  certain  traffic  and  other  arrange- 
ments with  other  companies  could  be  permitted,  only  upon  approval  by 
two-thirds  in  value  of  the  shareholders. 

The  directors  did  not  wish  or  intend  to  allot  the  new  stock  among  the  share- 
holders pro  ratd,  but  so  to  deal  with  the  last  1,650  shares  as  to  appro- 
priate for  themselves  enough  shares  to  give  them  more  than  a two-thirds 
majority  in  value  of  shareholders: — 

Held,  that  the  minority  shareholders  were  not  required  to  submit  to  the 
form  of  application  proposed  by  the  circular;  there  was  no  recognition 
of  any  right  on  the  part  of  existing  shareholders  to  claim  a pro  ratd  division 
of  the  proposed  new  issue,  and  at  this  time,  by  the  appropriation  of  the 
350  shares,  the  minority  had  become  less  than  one-third  in  value  of  the 
shareholders;  and,  therefore,  the  plaintiff  was  not  precluded  from  seeking 
relief  in  respect  of  the  total  issue  and  allotment  of  the  new  stock. 

The  only  statutory  direction  affecting  this  company  as  to  the  allotment  of 
stock  is  in  the  general  Railway  Act  of  Ontario,  R.S.O.  1897,  ch.  207  (incor- 
porated with  the  special  Act),  sec.  34  (16)  of  which  enacts  that  the  directors 
shall  make  by-laws  for  the  management  and  disposition  of  stock,  not 
inconsistent  with  the  laws  of  the  Province;  but  no  by-laws  appeared  to 
have  been  made  with  relation  to  the  allotment  or  disposal  of  new  shares: — 
Held,  that  the  disposal  made  by  the  directors  of  the  new  shares  was  not 
within  the  general  powers  and  functions  of  the  directors  of  such  com- 
panies; it  was  a one-sided  allotment  of  stock,  which  ignored  the  just 
claims  of  many  shareholders,  and  in  effect  amounted  to  a prejudicial 
encroachment  on  the  voting  power  of  the  minority;  it  was  not  within 
the  power  conferred  upon  the  directors  by  sec.  6 of  the  Act  of  incorpora- 
tion, to  exclude  any  one  from  subscribing  for  stock  who,  in  their  judgment, 
would  hinder,  delay,  or  prevent  the  company  from  proceeding  with  and 
completing  their  undertaking  under  the  provisions  of  the  Act;  and,  there- 
fore, the  allotment  should  be  declared  invalid,  and  the  defendants  be 
restrained  from  voting  upon  the  increased  capital  shares. 

The  plaintiff  was  allowed  his  general  costs,  although  he  had  alleged  fraud, 
and  had  not  established  it;  any  costs  arising  from  the  charge  of  fraud  were 
excluded. 

Action  brought  by  Richard  Sarsfield  Martin,  suing  on  behalf 
of  himself  and  all  other  shareholders  of  the  Hamilton,  Grimsby,  and 
Beamsville  Electric  Railway  Company,  except  the  individual 
defendants,  against  J.  M.  Gibson,  John  Dickenson,  J.  R.  Moodie, 
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William  C.  Hawkins,  John  W.  Sutherland,  John  W.  Nesbitt,  John 
Gordon  Gauld,  and  the  Hamilton,  Grimsby,  and  Beamsville  Electric 
Railway  Company,  for  the  purposes  set  forth  in  the  statement  of 
claim,  as  follows: — 

1.  The  plaintiff  is  a real  estate  agent  residing  in  the  city  of 
Hamilton.  He  is  a shareholder  in  the  Hamilton,  Grimsby,  and 
Beamsville  Electric  Railway  Company,  and  sues  on  behalf  of  him- 
self and  all  other  shareholders  in  the  said  company  except  the 
individual  defendants. 

2.  The  defendants  the  Hamilton,  Grimsby,  and  Beamsville 
Electric  Railway  Company  are  a company  incorporated  by  an  Act 
of  the  Legislature  of  the  Province  of  Ontario,  55  Viet.  ch.  95. 

3.  The  defendants  all  reside  at  the  said  city  of  Hamilton,  and 
form  the  board  of  directors  of  the  said  company,  the  defendant 
Nesbitt  being  the  president. 

4.  The  capital  stock  of  the  defendant  company  consisted  in  the 
year  1904  of  2,000  shares,  each  of  the  par  value  of  $100. 

5.  In  the  said  year,  1904,  the  defendant  Nesbitt,  acting  on 
behalf  of  the  Grand  Trunk  Railway  Company  of  Canada,  or  of  the 
Canadian  Express  Company,  a corporation  controlled  by  the  Grand 
Trunk  Railway  Company,  purchased,  with  funds  supplied  by  one 
of  the  said,  companies,  something  less  than  two-thirds  of  the  said 
shares,  and  held  the  same  for  the  company  on  whose  behalf  he  was 
acting. 

6.  The  shares  purchased  by  the  said  defendants  as  aforesaid 
included  all  the  shares  held  by  the  members  of  the  then  board  of 
directors  of  the  defendant  company,  who,  upon  the  transfer  of  their 
shares  to  Mr.  Nesbitt,  ceased  to  be  directors. 

7.  The  defendants  Gibson,  Dickenson,  Moodie,  Hawkins,  and 
Sutherland,  were  at  the  time  of  the  purchase  by  the  defendant 
Nesbitt,  and  still  are,  directors  of  the  Hamilton  Cataract  Power, 
Light,  and  Traction  Company,  Limited,  hereinafter  for  the  sake  of 
brevity  referred  to  as  “The  Cataract  Company,”  a company  in- 
corporated by  letters  patent  under  the  Great  Seal  of  the  Province 
of  Ontario,  confirmed  by  a statute  passed  by  the  Legislature  of 
the  Province  of  Ontario,  3 Edw.  VII.  ch.  122,  and  the  defendant 
Gibson  is  the  president  of  the  said  the  Cataract  Company. 

8.  The  principal  business  of  the  Cataract  Company  is  the  sale 
of  electricity  for  light,  heat,  and  power.  It  controls  and  operates 
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the  Hamilton  Street  Railway  Company,  the  Hamilton  Radial 
Electric  Company,  which  is  a company  incorporated  by  56  Viet, 
ch.  89  (O.),  as  amended  from  time  to  time,  and  other  electric 
railway  companies. 

9.  The  Grand  Trunk  Railway  Company  of  Canada  and  the 
Canadian  Express  Company,  being  desirous  of  entering  into  a 
contract  with  the  defendant  company  for  the  exclusive  right  to 
carry  on  an  express  business  in  connection  with  the  defendant 
company,  instructed  the  defendant  Nesbitt  to  make  formal  transfers 
of  stock  in  the  defendant  company  to  the  defendants  Gibson, - 
Dickenson,  Moodie,  Hawkins,  Sutherland,  and  Gauld;  and  the 
defendant  Nesbitt  accordingly  pretended  to  transfer  to  each  of  the 
said  defendants  Gibson,  Dickenson,  Moodie,  Hawkins,  Sutherland, 
and  Gauld,  10  shares  of  the  capital  stock,  and  a meeting  of  the  de- 
fendant company  was  held  at  which  the  defendant  Nesbitt,  voting 
in  respect  of  the  shares  of  the  capital  stock  standing  in  his  name, 
elected  a board  of  directors  consisting  of  himself  and  the  said 
defendants,  and  the  board  so  elected  proceed  to  elect  the  defendant 
Nesbitt  president. 

10.  The  defendants  Nesbitt  and  Gauld  are  solicitors,  and  are 
members  of  the  firm  of  Nesbitt,  Gauld,  & Dickson.  The  defendant 
Nesbitt,  or  the'said  firm  of  Nesbitt,  Gauld,  & Dickson,  was,  or  were, 
at  the  time  hereinbefore  mentioned  and  still  is,  or  are,  solicitor  or 
solicitors  to  the  defendant  company. 

11.  The  transfers  of  stock  from  the  defendant  Nesbitt  to  the 
defendants  Gibson,  Dickenson,  Moodie,  Hawkins,  and  Sutherland, 
were  made  on  or  about  the  22nd  March,  1905.  The  transfer  to  the 
defendant  Gauld  was  made  somewhat  earlier.  The  new  board  of 
directors  was  thereupon  elected,  and  on  the  25th  March,  1905,  the 
board  passed  a resolution  authorizing  the  proper  officers  to  execute 
on  behalf  of  the  defendant  company  an  agreement  with  the  Cataract 
Company,  the  Grand  Trunk  Railway  Company,  and  the  Canadian 
Express  Company,  binding  the  defendant  company  to  grant  to  the 
Canadian  Express  Company  for  25  years  from  the  1st  April,  1908, 
the  exclusive  right  of  conducting  an  express  business  on  the  line  of 
the  defendant  company,  and  such  an  agreement  was  at  once  executed 
accordingly.  The  said  agreement  has  never  been  submitted  to  the 
shareholders  of  the  defendant  company,  and,  until  the  commence- 
ment of  this  action,  neither  the  plaintiff  nor  any  of  those  on  whose 
behalf  he  sues  have  been  permitted  to  see  the  same. 
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12.  No  one  of  the  individual  defendants  was  a shareholder  in 
the  defendant  company  owning  stock  absolutely  in  his  own  right, 
and  qualified  to  vote  for  directors  at  the  election  at  which  he  was 
chosen;  the  defendants  Nesbitt  and  Gauld,  being  solicitors  to  the 
defendant  company,  were  and  are  by  the  statute  in  that  behalf 
and  by  the  by-laws  of  the  company  disqualified  to  act  as  directors; 
and  the  agreement  in  paragraph  11  of  this  statement  of  claim 
referred  to,  and  many  other  agreements  which  the  individual 
defendants  have  purported  to  make  on  behalf  of  the  company, 
are  not  binding  upon  the  company,  and  none  of  the  acts  done  by 
the  said  defendants  as  directors  are  the  acts  of  the  defendant 
company;  and  the  plaintiff  claims  a declaration  to  that  effect  and 
such  other  relief  in  the  premises  as  may  be  requisite. 

13.  The  defendants  Gibson,  Dickenson,  Moodie,  Hawkins,  and 
Sutherland,  have  managed  the  affairs  of  the  defendant  company 
in  the  interests  of  the  Cataract  Company,  and  have  therein  been 
guilty  of  a breach  of  their  duty  as  directors  of  the  defendant  company 
and,  if  it  should  be  held  that  they  or  any  of  them  were  duly  elected 
directors,  or  are  qualified  to  act  as  directors,  the  plaintiff  will  submit 
that  they  ought  to  be  removed  from  office  for  the  misfeasance 
aforesaid. 

14.  At  a meeting  of  the  shareholders  of  the  defendant  company 
held  on  the  29th  October,  1900,  the  then  directors  were  authorized 
to  apply  to  the  Ontario  Legislature  for  power  to  extend  the  com- 
pany’s line  to  St.  Catharines  and  to  Niagara-on-the-Lake,  and,  as 
a means  of  raising  funds  with  which  to  pay  for  the  contemplated 
extension,  a by-law  passed  by  the  directors  increasing  the  capital 
stock  to  $400,000  was  sanctioned. 

15.  Pursuant  to  the  authority  given  to  the  directors  as  men- 
tioned in  paragraph  14  of  this  statement  of  claim,  application  was 
made  to  the  Legislature  and  an  Act  was  passed,  1 Edw.  VII.  ch.  80, 
authorizing  and  empowering  the  company  to  construct  and  operate 
the  said  extension. 

16.  The  said  extension  has  not  been  built,  and,  by  virtue  of 
sec.  6 of  the  said  Act,  the  power  to  build  the  same  had  lapsed 
before  the  happening  of  the  events  next  hereinafter  mentioned. 

17.  Until  the  year  1906  no  attempt  was  made  to  issue  any  of 
the  new  shares  of  capital  stock  mentioned  in  paragraph  14  of  this 
statement  of  claim. 
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18.  In  or  about  the  month  of  April,  1906,  the  individual  de- 
fendants, acting  as  the  directors  of  the  defendant  company,  passed 
a resolution  allotting  to  each  of  the  defendants  Gibson,  Dickenson, 
Moodie,  Hawkins,  and  Sutherland,  70  shares  (in  all  350  shares)  of 
the  said  new  stock  at  par.  The  said  stock  was  worth  very  much 
more  than  $100  a share.  The  said  defendants  did  not  notify  the 
other  shareholders  of  the  proposed  allotment,  or  allow  them  to 
subscribe  for  any  of  the  said  350  shares,  nor  did  they  make  any 
effort  to  obtain  for  the  defendant  company  the  benefit  of  a sale 
of  the  said  shares  at  their  true  value. 

19.  The  plaintiff  and  those  on  whose  behalf  he  sues  have  desired 
to  have  the  affairs  of  the  defendant  company  managed  in  such  a 
way  as  to  make  the  undertaking  a profitable  one,  and,  owning 
more  than  one-third  of  the  capital  stock,  they  have  been  able  to 
make  their  voice  heard  in  respect  of  all  such  matters  as  require 
the  sanction  of  a two-thirds  vote  of  the  shareholders.  The  de- 
fendants Gibson,  Dickenson,  Moodie,  Hawkins,  and  Sutherland, 
on  the  contrary,  are  chiefly  concerned  in  operating  the  enterprise 
of  the  defendant  company  in  such  a way  as  to  benefit  the  Cataract 
Company  and  the  group  of  companies  controlled  by  it,  as  a whole, 
and  for  that  reason  it  was  and  is  their  object  to  get  and  keep  pos- 
session of  more  than  two-thirds  of  the  shares  of  the  capital  stock. 
By  some  arrangement,  the  details  of  which  are  unknown  to  the 
plaintiff,  the  said  defendants  are  able  to  control  the  votes  of  the 
defendants  Nesbitt  and  Gauld  in  respect  of  the  shares  standing 
in  their  names,  and  if  they  can  also  hold  and  vote  in  respect  of  the 
said  350  shares  of  new  stock  they  will,  as  shareholders,  be  able  to 
ratify  whatever  they  may  see  fit  to  do  as  directors,  and  the  efforts 
of  the  plaintiff  and  those  on  whose  behalf  he  sues  to  safeguard  the 
interests  of  the  defendant  company  will  be  rendered  unavailing. 

20.  The  plaintiff  charges  that  the  object  of  the  individual 
defendants  in  making  the  said  pretended  allotment  of  350  shares 
was  both  to  enable  the  defendants  Gibson,  Dickenson,  Moodie, 
Hawkins,  and  Sutherland  to  make  a profit  by  taking  up  stock  at 
less  than  its  true  value,  and  to  gain  complete  control  of  the  company, 
as  mentioned  in  paragraph  19  of  this  statement  of  claim;  and 
the  plaintiff  submits  that  the  said  allotment  was  fraudulent  and 
void,  and  that  neither  the  said  defendants  nor  any  one  claiming 
through  or  under  them  ought  to  be  allowed  to  vote  in  respect  of 
the  said  shares. 
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21.  In  the  month  of  September,  1906,  a notice  was  sent  to  the 
shareholders  advising  them  that  the  directors  intended  to  issue  the 
remaining  1,650  of  the  new  shares  mentioned  in  paragraph  14  of 
this  statement  of  claim.  The  plaintiff  and  those  on  whose  behalf 
he  sues  protested  against  such  issue,  not  only  on  the  ground  that 
it  had  not  been  sanctioned  by  the  shareholders,  as  required  by  a 
certain  resolution  standing  on  the  minute  book  of  the  company 
but  also  on  the  ground  that,  the  purpose  for  which  the  increase  of 
stock  was  authorized  having  failed,  it  was  not  competent  to  issue 
any  new  shares.  At  the  same  time  the  plaintiff  and  those  on  whose 
behalf  he  sues  notified  the  defendants  that,  if  there  was  to  be  any 
new  issue,  they  claimed  the  right  to  take  up  as  many  shares  of  the 
new  2,000  shares  as  they  held  of  the  original  issue  of  2,000  shares. 

22.  The  individual  defendants,  ignoring  alike  the  protest  of  the 
plaintiff  and  those  on  whose  behalf  he  sues  and  the  demand  to  be 
allowed  to  share  in  any  new  issue  that  might  be  made,  allotted  the  said 
1,650  shares  to  the  defendants  Gibson,  Dickenson,  Moodie,  Hawkins, 
and  Sutherland,  to  each  of  them  350  shares,  and  made  a call  of 
10  per  cent,  thereon,  but  the  said  call  has  not  been  paid. 

23.  The  purpose  of  the  individual  defendants  in  pretending  to 
issue  the  said  1,650  shares  was  the  same  as  the  purpose  which  led 
to  the  issue  of  the  350  shares  hereinbefore  referred  to;  and  the 
plaintiff  claims  that  the  pretended  issue  and  allotment  of  the  said 
1,650  shares  were  illegal  and  invalid,  and  that  none  of  the  allottees 
acquired  or  can  transfer  any  title  to  any  of  the  said  shares. 

24.  On  the  20th  March,  1907,  an  injunction  was  granted  by 
the  Chief  Justice  of  the  Common  Pleas  restraining  the  defendants 
Gibson,  Dickenson,  Moodie,  Hawkins,  and  Sutherland,  and  each 
of  them,  until  the  trial  of  this  action,  from  transferring  or  otherwise 
dealing  with  any  of  the  said  350  shares  or  1,650  shares,  and  from 
voting  in  respect  thereof,  to  which  order  the  plaintiff  craves  leave 
to  refer  at  the  trial  of  this  action. 

25.  The  plaintiff  claims: — 

(1)  A declaration  that  no  one  of  the  defendants  Gibson,  Dick- 
enson, Moodie,  Hawkins,  Sutherland,  Nesbitt,  and  Gauld,  is  now 
or  ever  has  been  a duly  qualified  director  of  the  defendant  company. 

(2)  A declaration  that  none  of  the  acts  done  by  the  said  de- 
fendants as  directors,  and  none  of  the  contracts  entered  into  by 
them  in  the  name  of  the  company,  are  valid  or  binding  upon  the 
company. 
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(3)  An  injunction  to  restrain  the  defendants  Gibson,  Dickenson, 
Moodie,  Hawkins,  Sutherland,  Nesbitt,  Gauld,  and  each  of  them, 
from  acting  as  directors  of  the  said  company. 

(4)  A declaration  that  the  said  pretended  issue  of  350  shares 
of  the  capital  stock  of  the  defendant  company  to  and  among  the 
defendants  Gibson,  Dickenson,  Moodie,  Hawkins,  and  Sutherland, 
was  invalid,  and  that  none  of  the  said  defendants  acquired  or  could 
transfer  any  of  the  said  shares. 

(5)  A similar  declaration  with  reference  to  the  said  pretended 
issue  of  1,650  shares. 

(6)  An  injunction  to  restrain  the  defendants  Gibson,  Dickenson, 
Moodie,  Hawkins,  and  Sutherland,  and  each  of  them,  from  trans- 
ferring or  otherwise  dealing  with  any  of  the  said  350  shares  and 
1,650  shares,  and  from  voting  in  respect  of  any  of  such  shares,  and 
from  paying  any  calls  in  respect  thereof. 

(7)  An  injunction  restraining  the  defendant  company  from 
receiving  from  the  defendants  Gibson,  Dickenson,  Moodie,  Hawkins, 
and  Sutherland,  or  any  of  them,  or  from  any  person  or  persons  claim- 
ing through  or  under  them,  or  any  of  them,  any  payment  of  or  in 
respect  of  calls  made  or  to  be  made  in  respect  of  the  said  350  shares 
or  1,650  shares,  or  any  of  them,  or  otherwise  in  respect  of  the 
subscription  for  the  said  shares,  or  any  of  them,  and  from  making 
any  calls  in  respect  of  the  said  shares,  or  any  of  them,  and  from 
issuing  to  the  said  defendants  Gibson,  Dickenson,  Moodie,  Hawkins, 
and  Sutherland,  or  any  of  them,  or  to  any  transferee  from  or  nominee 
of  them  or  any  of  them,  any  certificate  or  certificates  in  respect 
of  the  said  shares,  or  any  of  them,  and  from  recording  any  transfer 
or  transfers  of  the  said  shares,  or  any  of  them,  or  of  the  benefit  of 
the  subscription  or  subscriptions  for.the  said  shares,  or  any  of  them, 
and  from  facilitating  or  permitting  any  dealings  with  the  said  shares, 
or  any  of  them,  or  with  the  benefit  of  the  subscriptions,  or  any  of 
them,  for  the  said  shares,  or  any  of  them. 

(8)  Such  further  and  other  relief  as  the  nature  of  the  case  may 
require. 

(9)  His  costs  of  this  action. 

The  trial  was  begun  before  Boyd,  C.,  without  a jury,  at  Hamil- 
ton, on  the  9th  May,  1907,  and  continued  on  the  following  day. 
The  argument  was  heard  at  Toronto  on  the  13th  May,  1907. 

G.  T.  Blackstock,  K.C.,  and  H.  E.  Rose,  for  the  plaintiff. 
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G.  Lynch-Staunton,  K.C.,  and  G.  H.  Levy,  for  the  defendants 
Gibson,  Dickenson,  Moodie,  Hawkins,  and  Sutherland. 

A.  M.  Stewart,  for  the  defendants  Nesbitt,  Gauld,  and  the 
company. 

May  27.  Boyd,  C.: — While  many  subsidiary  questions  have 
been  raised  and  discussed,  the  main  point  of  controversy  rests  on 
the  manner  of  allotment  of  the  new  issue  of  capital  stock.  The 
first  batch  of  350  shares  the  directors  allotted  ex  parte  to  themselves 
at  par,  and  also  allotted  the  remaining  1,650  to  themselves  at  par, 
after  issuing  a circular  to  which  the  objecting  plaintiff  and  others 
acting  with  him  made  no  response,  except  by  way  of  protest.  The 
directors  did  not  wish  and  did  not  purpose  or  intend  to  allot  the 
new  stock  among  the  shareholders  pro  rata,  but  so  to  deal  with  the 
last  1,650  as  to  appropriate  for  themselves  enough  shares  to  give 
them  more  than  a two-thirds  majority  in  value  of  shareholders. 

At  the  time  of  the  increase  of  capital  there  was  a distinct  cleavage 
of  the  shareholders  into  two  bodies:  the  majority,  represented  by 
the  directors,  advocated  a policy  of  expansion  and  betterment, 
which  would  call  for  large  expenditure  and  a withholding  of  divi- 
dends; the  minority,  representing  over  one-third  of  the  whole,  were 
strongly  in  favour  of  such  management  and  husbanding  of  the  road 
and  its  resources  as  might  secure  some  return  to  the  shareholders 
in  the  way  of  dividends. 

The  special  Act  incorporating  the  company  (55  Viet.  ch.  95 
(O.))  provides  for  the  substantial  action  and  influence  of  a minority 
of  the  shareholders  over  one-third  in  voting  value,  and  in  certain 
cases  disqualifies  the  majority  from  exercising  control,  unless  that 
majority  is  of  at  least  two-thirds  in  value  of  the  body  of  share- 
holders. 

Thus  the  capital  stock  may  be  increased  upon  sanction  of 
two-thirds  at  least  in  value  of  the  shareholders:  55  Viet.  ch.  95, 
sec.  13  (O.),  as  expanded  by  R.S.O.  1897,  ch.  207,  sec.  37  (6). 
And  certain  traffic  and  other  arrangements  with  other  companies 
are  permissible  only  upon  terms  to  be  approved  of  by  two-thirds 
in  value  of  the  shareholders:  55  Viet.  ch.  95,  sec.  46. 

By  the  allotment  of  350  shares  of  new  stock  at  par  by  the  direc- 
tors to  five  of  their  own  number  (being  the  first  named  five  de- 
fendants) without  any  intimation  of  what  was  being  done,  the 
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board  changed  the  voting  power  of  the  company  so  that  the  plus- 
one-third  minority  was  converted  into  a minus-one-third,  and  the 
former  mere  majority,  represented  by  the  directors  and  those 
holding  shares  in  sympathy  with  them,  was  enlarged  into  a plus- 
two-thirds  majority.  The  power  of  revision  and  sanction  conferred 
by  the  statute  on  the  plaintiffs  and  those  they  represent,  as  being 
a plus-one-third  minority,  was,  by  this  arbitrary  action  of  the 
directorate,  overborne  and  practically  expunged.  This  was  on 
the  2nd  April,  1906.  Then  on  the  16th  October,  1906,  the  balance 
of  the  increased  capital  (viz.,  1,650  shares)  was  allotted  by  the 
directors  to  the  same  five  defendants. 

I am  of  opinion  that  the  minority  shareholders  were  not  required 
to  submit  to  the  form  of  application  proposed  by  the  circular  letter 
issued.  They  were  invited  to  state  whether  they  desired  to  increase 
their  holdings,  and  it  was  on  terms  that  such  shares  might  be 
allotted  as  to  the  directorate  seemed  desirable  and  necessary. 
There  was  no  recognition  of  any  right  on  the  part  of  existing  share- 
holders to  claim  a pro  raid  division  of  the  proposed  new  issue,  and 
at  this  time,  by  the  appropriation  of  the  350  shares,  the  minority 
had  become  less  than  one-third  in  value  of  the  shareholders.  There- 
fore, I do  not  hold  the  plaintiff  to  be  precluded  by  the  limited 
opportunity  afforded  by  the  circular  from  now  seeking  relief  in 
respect  of  the  total  issue  and  allotment  of  the  new  stock.  The 
action  of  the  directors  is  left  open  to  the  investigation  of  the  Court. 

The  only  statutory  direction  which  I can  find  or  to  which  I 
have  been  directed  as  to  the  allotment  of  this  stock  is  the  general 
Act  (incorporated  with  the  special)  R.S.O.  1897,  ch.  207,  sec.  34, 
No.  16,  which  enacts  that  the  directors  shall  make  by-laws  for  the 
management  and  disposition  of  stock — not  inconsistent  with  the 
laws  of  the  Province.  I do  not  find,  nor  was  I referred  to,  any 
by-laws  of  the  company  with  relation  to  the  allotment  or  disposal 
of  new  shares — or  indeed  as  to  any  stock  or  shares.  The  matter 
then  rests  on  the  general  powers  and  functions  of  the  directorate 
of  such  companies. 

The  underlying  principle  of  action  is  to  be  found  in  the  language 
of  Romilly,  M.R.,  in  York  and  North  Midland  R.W.  Co.  v.  Hudson 
(1853),  16  Beav.  485,  491,  where  he  says:  “A  resolution  by  share- 
holders . . . that  shares  . . . shall  be  at  the  disposal  of 

directors,  is  a resolution  that  it  shall  be  at  the  disposal  of  trustees; 
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in  other  words,  that  the  persons  intrusted  with  that  property  shall 
dispose  of  it,  within  the  scope  of  the  functions  delegated  to  them, 
in  the  manner  best  suited  to  benefit  their  cestuis  que  trust  Now, 
the  persons  to  be  considered  and  to  be  benefited  are  the  whole  body 
of  shareholders — not  the  majority,  who  may  for  ordinary  purposes 
control  affairs — but  the  majority  plus  the  minority — all  in  fact  who, 
being  shareholders,  constitute  the  very  substance  (so  to  speak)  of 
the  incorporated  body.  Touched  with  this  test,  it  would  seem 
very  plain  that  the  action  of  the  directorate  was  to  benefit  them- 
selves as  shareholders — the  appropriation  of  the  new  shares  gave 
them  the  absolute  control  of  corporate  affairs,  and  removed  any 
opposition  that  might  arise  from  the  united  action  of  the  reduced 
minority.  The  act  of  the  directors  changed  the  plus-one-third 
minority  into  a minus-one-third,  and  enlarged  the  minus-two- 
thirds  majority  into  an  overwhelming  majority,  who  might  act  in 
spite  of,  and  overrule  all  opposition  from,  the  dissentient  share- 
holders. 

This  transaction  appears  to  me  in  principle  to  be  in  excess  of 
the  powers  of  management  intrusted  to  the  directors  for  the  benefit 
of  the  company.  It  is  a one-sided  allotment  of  stock,  which  ignores 
the  just,  claims  of  many  shareholders,  and  in  effect  amounts  to  a 
prejudicial  encroachment  on  the  voting  power  of  the  minority. 
The  principle  of  decision  in  Punt  v.  Symons  & Co.,  Limited,  [1903] 
2 Ch.  506,  517,  and  other  cases,  is  applicable  to  shew  that  this  method 
of  manipulating  shares,  either  with  a view  to  or  which  results  in  an 
unfair  control  of  the  voting  power,  is  ultra  vires  of  the  directorate, 
and  not  susceptible  of  being  ratified  by  the  majority  of  the  share- 
holders. Anything  looking  to  a confiscation  of  corporate  rights  or 
privileges  by  a majority,  at  the  expense  of  a minority,  is  frowned 
upon  by  the  Court:  Griffith  v.  Paget  (1877),  5 Ch.D.  894,  898,  and 
Menier  v.  Hooper’s  Telegraph  Works  (1874),  L.R.  9 Ch.  350;  Per- 
cival  v.  Wright,  [1902]  2 Ch.  421,  425. 

It  was  suggested,  perhaps  rather  than  argued,  that  what  was 
done  was  in  pursuance  of  the  discretionary  power  conferred  upon 
the  directors  by  sec.  6 of  the  special  Act.  That  enables  the  direc- 
tors, in  their  discretion,  to  exclude  any  one  from  subscribing  for 
stock  who,  in  their  judgment,  would  hinder,  delay,  or  prevent  the 
company  from  proceeding  with  and  completing  their  undertaking 
under  the  provisions  of  the  Act.  I think  the  provision  contains 
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its  own  express  limitation  as  to  time ; the  road  as  then  contemplated 
was  finished  before  their  exclusive  action  was  taken.  And  another 
limitation  is  that  it  applies  to  new  subscribers,  and  not  to  those 
who  have  the  status  of  shareholders.  Being  shareholders,  the  plus- 
one-third  minority  had  a statutory  footing  to  refuse  assent  to  an 
increase  of  capital,  and  also  to  refuse  sanction  to  any  of  the  special 
schemes  for  extension  provided  for  in  sec.  46  of  the  Act  of  1892. 
It  may  be  that  it  was  not  in  the  immediate  and  direct  contemplation 
of  the  directors  to  oust  the  minority  from  their  place  of  vantage, 
but  this  was  the  inevitable  effect  of  what  was  done;  and,  while 
this  consideration  helps  to  eliminate  the  element  of  fraud,  it  does 
not  lessen  the  injurious  effect  of  the  partial  allotment.  I do  not 
find  any  fraud  to  be  established,  and  it  is  not  necessary  to  allege 
it  in  order  to  get  relief.  The  costs  have  been  but  little — if  at  all — in- 
creased in  this  regard,  so  that  costs  of  the  action  may  be  awarded  to 
the  plaintiffs;  excluding  any  costs  arising  from  the  charge  of  fraud. 

The  judgment  should  be  so  framed  as  to  restrain  voting  upon 
the  increased  capital  shares,  and  declaring  that  the  allotment  to 
the  five  directors  and  their  appointees  was  in  excess  of  the  powers 
of  the  directors.  If  necessary,  the  allotment  may  be  vacated  so  that 
the  whole  increased  issue  may  be  laid  open  to  be  properly  disposed 
of,  having  regard  to  the  interests  of  all  the  shareholders. 

It  has  not  been  necessary  to  consider  the  doctrine  of  “ inherent 
right”  which  is  discussed  and  upheld  in  the  American  cases,*  but 
I am  inclined  to  think  that  the  same  conclusion  as  has  been  arrived 
at  in  this  case  would  have  held  good,  even  if  no  element  of  the 
plus-one-third  minority  had  entered  into  consideration,  on  the 
general  principle  and  guide,  in  dealing  with  the  distribution  of  new 
stock  and  the  claims  of  existing  shareholders,  that  “equality  is 
equity.” 

During  the  argument  I gathered  that  the  money  paid  for  the 
350  shares  is  still  unexpended  by  the  company;  if  this  is  the  case, 
that  money  should  be  refunded.  If  expended,  it  should  be  repaid 
by  the  company  to  the  five  defendants  who  paid  for  the  same. 

* See,  e.g.,  Stokes  v.  Continental  Trust  Co.  (1906),  186  N.Y.  285. 

[The  delay  in  reporting  this  case  is  due  to  the  fact  that  an  appeal  from 
the  Chancellor’s  judgment  was  set  down  for  hearing  shortly  after  it  was  pro- 
nounced, and  it  was  deemed  desirable  to  hold  back  the  report  until  after  the 
appeal  should  be  decided.  On  the  24th  February,  1908,  an  order  was  made 
striking  the  appeal  off  the  list,  in  view  of  a proposed  settlement.] 
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Bartram  v.  Birtwhistle. 

Company — Remuneration  of  Officers — Retrospective  Remuneration — 34  Viet. 

ch.  98,  sec.  3 ( O .). 

The  Act  of  incorporation  of  a charitable  society  provided  that  the  corpora- 
tion might  assign  to  any  of  its  officers  such  remuneration  as  they  might 
deem  requisite : — 

Held,  that  a grant  by  the  shareholders  at  an  annual  meeting  to  the  treasurer 
of  a sum  of  money  as  remuneration  of  his  services  during  the  past  30  years 
was  intra  vires  under  the  above  section. 

This  was  an  appeal  by  the  plaintiff  from  the  judgment  of 
Mulock,  C.J.Ex.D.,  dismissing  this  action,  which  was  brought 
by  a life  member  of  the  St.  George's  Society  of  London  (a  benevo- 
lent society)  to  have  it  declared  that  a resolution  of  the  society 
voting  a certain  sum  to  the  defendant  Pritchard  was  ultra  vires, 
and  for  the  restoration  to  the  societ}^  of  the  money  paid  to  the 
defendant  Pritchard  by  him  and  by  the  defendant  Birtwhistle, 
the  president  of  the  society. 

The  appeal  was  argued  on  January  21st,  1908,  before  Boyd, 
C.,  and  Anglin  and  Mabee,  JJ. 

W.  H.  Bartram,  plaintiff  in  person,  contended  that  it  was 
ultra  vires  to  do  more  than  assign  a salary  for  the  current  year, 
and  that  sec.  3 of  34  Viet.  ch.  98  (O.),  which  incorporates  the 
society  and  provides  that  the  society  may  assign  remuneration 
to  its  officers,  does  not  justify  awarding  a salary  covering  thirty 
years'  past  services. 

G.  S.  Gibbons,  for  the  defendant  Birtwhistle,  contended  that 
remuneration  might  be  assigned  at  any  time,  and  that  remunera- 
tion covers  more  than  salary;  that  the  grant  here  was  permissible 
as  remuneration;  that  actual  notice  of  the  breach  of  trust  by 
the  defendants  had  to  be  shewn;  and  that  the  corporation  was 
the  proper  party  to  sue:  Russell  v.  Wakefield  Waterworks  Co. 
(1875),  L.R.  20  Eq.  474,  479;  Tower  v.  African  Tug  Co.,  [1904] 
1 Ch.  558. 

January  28.  Boyd,  C.: — The  plaintiff  complained  of  a reso- 
lution passed  by  St.  George's  Society  at  its  annual  meeting 


XV.] 


ONTARIO  LAW  REPORTS. 


635 


in  January,  1907,  granting  to  the  defendant  Pritchard  the  sum  of 
$320.92  for  thirty  years’  services  as  treasurer  of  the  society.  The 
sole  ground  of  attack  is  that  the  resolution  is  ultra  vires  the  society. 
It  is  admitted  that  the  society  has  power  to  grant  remuneration 
to  its  officers,  but  it  is  argued  that  only  intends  current  yearly 
remuneration,  and  does  not  warrant  granting  it  for  thirty  years 
back,  when  no  salary  had  been  provided  for. 

The  provision  of  the  statute  of  incorporation  is  that  “the 
corporation  may  assign  to  any  of  its  officers  such  remuneration 
“as  they  may  deem  requisite:”  34  Viet.  ch.  98,  sec.  3 (0.).  It 
does  not  limit  the  remuneration  to  a year  by  year  assignment, 
though  that  is  the  usual  way  in  company  administration.  The 
amount  of  compensation  and  the  length  of  time  for  which  it  should 
be  granted  appear  to  me  matters  entirely  within  the  competence 
of  the  members  when  assembled  in  their  annual  meeting.  Circum- 
stances existed  in  this  case  which  not  improperly  influenced  the 
members  to  consider  the  long  term  of  service  of  the  treasurer, 
and  award  him  some  compensation,  which  at  a yearly  rate  would 
amount  to  a very  small  sum.  I have  not  to  deal  with  the  wisdom 
or  propriety  or  extent  of  the  vote,  however,  but  merely  with  its 
competence.  Were  the  powers  of  the  society  transcended?  I 
think  not. 

In  a charity  school  case,  where  the  trust  was  that  the  master 
should  have  £50  and  the  usher  £30  a year,  it  was  held  not  an 
abuse  of  the  charity  to  increase  the  salaries  to  £80  and  £60 : Attorney- 
General  v.  Dean  and  Canons  of  Christ  Church  (1826),  2 Russ.  321, 
the  Lord  Chancellor  Eldon,  in  this,  over-riding  the  decision  of  Sir 
Thos.  Plummer,  M.R.,  in  S.C.  (1821),  Jac.  474.  In  Hutton  v.  West 
Cork  R.W.  (1883),  23  Ch.D.  654,  at  p.  658,  Fry,  J.,  said:  “It  is 
plainly  competent  to  a general  meeting,  if  it  be  duly  called,  to 
vote  the  remuneration  of  the  directors.  . . . It  is  argued  that 

under  the  circumstances  of  this  case,  the  general  meeting  had  not 
that  power  because  the  vote  was  retrospective,  and  proposed  to 
remunerate  the  directors  not  for  future  but  for  past  services.  It 
appears  to  me  there  is  nothing  whatever  to  prevent  a general  meeting 
from  so  voting  remuneration  for  past  services.  ...  Of  course, 
if  the  majority  of  the  shareholders  present  think  it  undesirable  or 
improper  to  vote  remuneration  for  past  services,  directors  can  have 
no  claim  whatever;  but  in  case  the  majority  think  it  reasonable  and 
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fit  to  vote  a sum  of  money  for  past  services,  it  appears  to  me  a matter 
in  which  the  majority  can  bind  the  minority.”  This  method  of 
voting  past  remuneration  is  regarded  as  a matter  falling  within 
the  internal  economy  of  an  existing  company.  The  view  of  Mr. 
Justice  Fry  was  held  not  to  apply  to  the  condition  of  affairs  exist- 
ing in  the  particular  company  which  was  being  wound  up,  and 
while  his  decision  was  over-ruled  by  a majority  in  appeal,  this 
statement  of  the  law  was  not  impeached:  see  Re  Geo.  Newman 
[1895],  1 Ch.  674  and  686. 

The  judgment  in  appeal  appears  to  be  well  founded,  and  should, 
in  my  opinion,  be  affirmed  with  costs. 

Anglin,  J.: — I agree.  I only  desire  to  add  that  I think  the 
payment  to  Pritchard  might  also  be  supported  as  a disposition  of 
the  monies  of  the  society  for  a charitable  purpose. 

Mabee,  J.: — I agree. 

A.  H.  F.  L. 
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[BRITTON,  J.] 

In  re  Moffat. 

Will — Bequests  to  Grandchildren — Income — Corpus — Grandchildren  Living  at 
Testator’s  Death  and  Those  Born  Thereafter. 

A testator,  by  his  will,  gave  his  wife,  during  her  lifetime  or  widowhood,  an 
annuity  of  $600,  to  be  reduced,  in  case  of  her  again  marrying,  to  $250, 
and  the  rest  of  the  income  of  his  estate  to  his  grandchildren,  to  be  paid 
over  to  their  respective  parents,  to  be  applied  towards  their  maintenance 
and  education,  and  to  be  paid  to  the  grandchildren  themselves  in  case  the 
parents  were  not  making  proper  application  thereof.  On  each  of  the 
grandchildren  attaining  majority  the  allowance  for  maintenance  and 
education  was  to  cease,  and  they  were  to  be  paid  $250  each.  In  case  his 
wife  should  then  be  dead,  the  residue  of  his  estate  was  to  be  equally  divided 
amongst  his  children,  share  and  share  alike,  or  set  apart  for  their  main- 
tenance. The  children  of  a deceased  son  J.,  and  those  of  any  other  sons 
and  daughters  who  should  have  in  the  meantime  died,  to  receive  their 
parents’  share;  but  if  his  wife  should  be  living  when  the  youngest  grand- 
child attained  his  majority,  a sufficient  sum  to  meet  his  wife’s  annuity  and 
the  necessary  outlay  for  the  education  and  maintenance  of  a grandson  J. 
was  to  be  set  apart,  and  the  remainder  divided  equally  among  his  said 
children  and  the  children  of  any  deceased  child,  as  theretofore  provided; 
and  that  on  his  wife’s  death  and  the  completion  of  the  education  of  his 
grandson  J.,  if  he  should  have  availed  himself  of  the  provision  therefor, 
the  portion  so  set  apart  was  to  be  distributed  amongst  his  children  and 
the  children  of  such  as  were  deceased,  as  hereinbefore  provided: — 

Held,  that  the  gift  of  the  income  to  the  grandchildren  must  be  limited  to 
those  living  at  the  testator’s  death,  and  that  the  gift  of  the  $250  was  also  so 
limited,  none  of  the  grandchildren  born  thereafter  being  entitled  to  receive 
such  amount. 

An  application  on  behalf  of  the  executors  of  the  will  of  Janies 
Moffat,  deceased,  under  Rule  938,  to  have  determined  certain 
questions  arising  in  the  administration  of  the  estate. 

The  will,  the  material  parts  of  which  are  set  out  in  the 
judgment,  was  dated  3rd  January,  1893.  The  testator  died  on 
the  18th  September,  1894,  leaving  a large  estate. 

The  application  was  heard  before  Britton,  J.,  at  the  Weekly 
Court  at  London  on  February  8,  1908. 

T.  G.  Meredith,  K.C.,  for  the  executors. 

T.  H.  Luscombe,  for  Margaret  Ann  Davis. 

F.  P.  Betts,  for  infants. 

C.  G.  Jarvis,  for  infants. 

U.  A.  Buchner,  for  those  living  at  death  of  testator. 

February  27.  Britton,  J.: — The  parts  of  the  will  to  be  con- 
sidered in  dealing  with  the  questions  submitted  are  as  follows: — 
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“I  give  to  my  wife  Helen  Wallace  Moffat  the  sum  of  six  hun- 
dred dollars  a year  for  the  term  of  her  natural  life  in  case  she  so 
long  remains  my  widow.  Said  sum  to  be  paid  her  by  my  execu- 
tors in  equal  payments  every  six  months,  the  first  payment  to 
be  made  as  soon  as  possible,  after  my  decease,  out  of  the  funds 
in  the  savings  bank  or  the  moneys  payable  under  my  insurance 
policy  or  out  of  the  proceeds  of  the  debentures  held  by  me.  And 
this  annuity  is  to  be  a first  charge  upon  my  estate,  and  shall  be 
paid  before  any  other  annual  payments  out  of  the  income  of  my 
estate,  and  shall  be  accepted  by  my  said  wife  in  lieu  of  all  claims 
for  dower  or  otherwise  against  my  estate.  But  in  case  my  said 
wife  shall  marry  again,  then  the  said  annuity  shall  be  reduced 
to  two  hundred  and  fifty  dollars  a year,  payable  in  manner  afore- 
said.” 

“ After  paying  said  annuity  to  my  wife,  I give  the  remainder 
of  the  income  derivable  from  my  estate  to  my  grand-children, 
and  I direct  that  the  shares  of  said  income  to  which  my  grand- 
children shall  severally  become  entitled  under  the  will  shall  be 
paid  over  to  the  parents  of  such  grandchildren,  and  shall  be  ap- 
plied by  them  in  and  towards  the  maintenance  and  education  of 
said  grandchildren.” 

“I  direct  my  executors,  in  case  they  believe  said  parents  are 
not  making  the  proper  application  of  said  moneys,  to  pay  the 
same  directly  to  the  children  themselves  or  to  some  other  person 
for  them.  . . . 

“I  direct  that  the  sum  of  two  hundred  and  fifty  dollars  be 
paid  to  each  of  my  grandchildren  when  and  as  he  or  she  reaches 
the  full  age  of  twenty-one  years,  at  which  age  the  allowance  for 
maintenance  and  education  is  to  cease,  except  as  hereinbefore 
provided  for  my  grandson  James  Peden  Moffat.  . . . 

“When  the  youngest  of  my  grandchildren  shall  have  attained 
majority,  in  case  my  wife  shall  have  previously  died,  I direct 
all  the  residue  of  my  estate  to  be  divided  share  and  share  alike 
among  my  own  children,  or  set  apart  for  their  maintenance,  and 
the  children  of  my  deceased  son  James  shall  receive  the  share 
to  which  he  would  have  been  entitled  had  he  survived.”  “And 
if  any  other  of  my  sons  and  daughters  shall  have  died  meanwhile, 
then  the  children  of  such  deceased  shall  stand  in  the  place  of 
their  deceased  parent,  and  shall  receive  share  and  share  alike 
the  portion  which  would  have  fallen  to  such  deceased  parent.” 
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“If,  however,  my  said  wife  shall  be  still  living  when  such 
youngest  grandchildren  shall  attain  full  age,  then  I direct  my  execu- 
tors to  set  apart  such  portion  of  my  estate  as  they  may  deem 
sufficient  to  meet  the  annuity  to  my  wife  and  the  necessary  out- 
lay in  connection  with  the  education  and  maintenance  of  my 
grandson  James  Peden  Moffat,  and  to  divide  the  remainder  among 
my  said  children  and  the  children  of  such  of  them  as  may  have 
died  as  hereinbefore  provided. . 

“But  my  executors  are  to  make  the  most  ample  provision 
for  paying  such  annuity  and  such  outlay  so  as  to  insure  the  full 
payment  thereof.  And  after  the  death  of  my  said  wife  and  the 
completion  of  the  education  of  my  said  grandson,  if  he  shall  have 
availed  himself  of  the  provision  therefor  in  my  will,  the  portion 
so  set  apart  shall  be  distributed  among  my  children  and  the  children 
of  such  as  are  deceased  as  provided  hereinbefore.” 

By  an  order  made  on  the  21st  December,  1907,  the  Honourable 
Mr.  Justice  Magee  directed  that  of  the  various  parties  interested 
certain  persons  should  represent  the  different  interests.  These 
persons  were  served  with  notices,  and  all  classes  were  represented 
on  the  argument. 

At  the  time  of  the  death  of  the  testator  there  w^ere  living  seven- 
teen (17)  grandchildren  of  his.  Since  the  death  of  the  testator 
one  of  the  seventeen  died,  and  there  have  been  born  six  other 
grandchildren,  so  that  now  there  are  twenty-two  (22)  living  grand- 
children of  the  testator. 

The  questions  for  determination  are: 

1.  Should  the  income  arising  from  the  estate  of  the  testator, 
after  paying  thereout  the  annuity  to  the  widow,  be  divided  amongst 
those  only  of  his  grandchildren  who  were  living  at  the  time  of 
the  testator’s  death,  or  should  the  grandchildren  who  have  been 
bom  since  the  testator’s  death,  or  who  may  hereafter  be  born, 
share  in  said  income? 

2.  Are  the  grandchildren,  or  any  of  them  who  have  been  born 
since  the  death  of  the  testator,  or  who  may  hereafter  be  bom, 
or  any  of  them,  entitled  to  be  paid  $250  out  of  the  estate  when 
spell  grandchildren  respectively  become  of  age? 

These  questions  are  difficult  to  answer,  and  in  view  of  the 
cases,  so  many  of  which  were  cited  and  have  been  considered 
by  me,  they  are  answered  with  some  hesitancy. 
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The  cases,  if  I may  be  permitted  to  say  so,  are  not  in  harmony, 
and  very  likely  authority  can  be  found  for  an  opinion  different 
from  the  one  which  I now  hold.  The  construction  I venture 
to  place  upon  this  will  may  not  be  in  accordance  with  the  testa- 
tor’s intention,  for  it  goes  without  saying  that  the  testator  could 
have  had  no  reason  for  discriminating  against  grandchildren  un- 
born at  the  time  of  his  death.  Overlooking  the  possibility — yes, 
the  probability — of  there  being  grandchildren  born  after  the  testa- 
tor’s death,  he  had,  I think,  in  mind  and  so  intended  that  his 
estate  should  be  finally  closed  when  the  youngest  of  his  grand- 
children, living  at  the  time  of  his  death,  should  become  of  age. 

Finally  closed,  if  his  wife  should  not  then  be  living,  but  the 
contingency  of  his  wife  being  then  alive  was  provided  for  and 
subject  to  continued  payment  of  the  annuity  to  her.  The  time 
of  the  youngest  grandchild  becoming  of  age  was  fixed  for  final 
distribution.  That  distribution  is  not  to  the  grandchildren, 
but  to  the  testator’s  children.  In  the  event  of  any  child  of  the 
testator  being  dead,  the  children  of  such  child  gets  the  parent’s 
share. 

The  gift  in  question  to  the  grandchildren  is: 

1.  Only  out  of  income  and  for  maintenance  only  until  each 
grandchild,  except  J.  P.  Moffat,  shall  become  of  age.  For  J.  P. 
Moffat  additional  provision  is  made. 

2.  The  sum  of  $250  to  each  grandchild  when  and  as  each  attains 
to  the  full  age  of  twenty-one  years. 

The  words  of  the  will  are  given  above. 

The  final  distribution  of  the  estate  of  the  testator  is  among 
his  own  children,  and  the  grandchildren  only  share  in  the  dis- 
tribution by  virtue  of  the  clause  in  the  will  giving  to  the  children 
of  a deceased  child  of  the  testator  the  parent’s  share. 

The  time  of  the  coming  of  age  of  the  youngest  grandchild 
was  fixed  by  the  testator  as  the  period  for  final  distribution,  unless 
at  that  time  the  widow  should  be  living,  and  in  that  event,  so 
much  of  the  estate  as  would  be  necessary  with  certainty  to  pro- 
vide the  income  for  the  widow  and  for  the  maintenance  of  J.  P. 
Moffat,  in  the  event  of  his  taking  advantage  of  the  provision  made, 
should  be  set  apart,  and  in  that  event  the  final  period  for  dis- 
tribution will  be  the  death  of  the  widow  and  the  education  of 
J.  P.  Moffat,  if  entitled. 
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Upon  the  facts  as  set  out,  I am  of  the  opinion  that  the  gifts 
to  the  grandchildren  must  be  confined  to  those  living  at  the  time 
of  the  death  of  the  testator. 

Re  Wenmoth’s  Estate  (1887),  37  Ch.  D.  266,  was  cited  as 
authority  for  the  contention  that  the  grandchildren  bom  after 
the  death  of  the  testator  would  take. 

The  headnote  of  that  case  is: 

“The  rule  of  convenience  by  which  in  a bequest  of  an  aggre- 
gate fund  to  children  as  a class  payable  on  attaining  a given  age, 
the  period  of  ascertaining  the  class  is  the  time  when  the  first  of 
the  class,  by  attaining  the  given  age,  becomes  entitled  to  pay- 
ment, and  children  coming  into  esse  after  that  period  are  excluded, 
is  not  applicable  to  similar  bequests  of  income.” 

The  present  case  is  different.  There  is  not  the  gift  of  an 
aggregate  fund  to  grandchildren  as  a class  payable  on  attaining 
a given  age,  but  there  is  a gift  taking  effect  at  once  on  the  death 
of  the  testator,  and  terminating  as  to  each  grandchild  on  his 
or  her  becoming  of  age,  so  the  opening  words  of  Chitty,  J.,  in  his 
judgment,  at  p.  269,  apply:  “An  immediate  gift  of  personal  estate 
to  the  children  of  A.  is  free  from  doubt,  and  those  children  only 
take  who  are  living  at  the  testator’s  death.” 

There  is  in  the  present  case  “an  immediate  gift  of  personal 
estate”  to  the  grandchildren  of  the  testator. 

I follow  hi  re  Powell,  Causland  v.  Holliday,  [1898]  1 Ch.  227: 
“A  testator  directed  his  trustees  to  pay  the  interest  dividends 
and  annual  profits  of  a share  of  his  personal  estate  unto  the  children 
of  his  sister,  and  to  divide  the  same  equally  among  them  during 
their  lives,  and  after  their  deaths  to  divide  the  share  equally  be- 
tween their  children.  The  testator’s  sister  survived  him.”  Held, 
that  the  gift  of  income  to  the  children  of  the  sister  was  confined 
to  children  born  at  the  date  of  the  testator’s  death.” 

In  re  Wenmoth’s  Estate  was  discussed  and  distinguished. 

This  latter  case  was  considered  by  Buckley,  J.,  in  Re  Stephens, 
Kilby  v.  Betts,  [1904]  1 Ch.  322,  and  the  learned  Judge  thought 
the  case  not  satisfactorily  reported.  In  re  Stephens  is  quite 
different  from  the  case  in  hand.  There  the  question  was:  what 
was  the  period  during  which  the  testator  had  directed  the  aggre- 
gation and  accumulation  of  certain  annual  sums,  and  the  learned 
Judge  thought  the  testator  had  expressed  plainly  that  it  was 
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to  be  so  long  as  there  should  be  a child  of  his  daughter  Sarah  . . 

for  the  time  being,  under  the  age  of  twenty-one  years,  and  that 
it  did  not  matter  whether  that  child  was  bom  before  or  after  its 
eldest  brother  or  sister  attained  twenty-one. 

It  appears  to  me  that  these  are  distinct  legacies,  and  so  the 
class  is  to  be  ascertained  at  the  death  of  the  testator.  If  I am 
right  in  so  calling  the  amount  given  to  the  grandchildren  as  dis- 
tinct legacies,  then  In  re  Archer  (1904),  7 O.L.R.  491,  applies, 
and  is  binding  upon  me.  The  learned  Chancellor  says:  “Where 
there  are  distinct  legacies  the  class  is  to  be  ascertained  at  the 
death  of  the  testator.”  There  can  be  no  doubt  that  the  $250 
payable  to  each  grandchild  on  his  or  her  attaining  the  age  of  twenty- 
one  is  a distinct  legacy  to  each  one. 

The  fair  inference  from  the  clause  of  the  will  relating  to  the 
$250  is  that  the  grandchild  entitled  to  maintenance  and  in  respect 
to  whom  maintenance  would  cease  on  his  or  her  attaining  the 
age  of  twenty-one  years  is  one  who  would  get  the  $250.  So  had 
I come  to  the  conclusion  that  the  later  bom  grandchildren  were 
entitled  to  maintenance,  they  would,  in  my  opinion,  be  also  en- 
titled to  the  $250  each. 

I repeat  that  this  is  not  the  case  of  a gross  sum  to  be  divided 
equally  when  any  one  of  the  children  attains  the  age  of  twenty- 
one.  The  gross  sum  is  never  to  be  divided  among  the  beneficiaries 
who  get  the  maintenance  after  the  death  of  the  testator.  They 
get  maintenance  for  a limited  term,  and  when  the  division  takes 
place  it  is  among  the  children  of  the  testator,  grandchildren  taking 
in  place  of  parent  in  case  of  death  of  parent. 

Reference  may  be  had  to  the  following  as  only  a very  few 
of  the  numerous  cases  on  this  subject: 

Ringrose  v.  Bremhenn  (1794),  2 Cox  Eq.  384:  Gift  to  A.  B.’s 
children  . . . £50  to  every  child  as  they  shall  come  of  age — 

eleven  children  at  date  of  the  will ; thirteen  children  at  death  of 
testator;  three  born  after  death  of  testator.  Held,  that  only 
children  at  death  of  testator  took. 

Hughes  v.  Hughes  ,(1792),  3 Bro.  434:  Where  the  period  of 
division  is  marked  out  by  the  testator,  only  children  in  esse  at 
fhat  period  can  take,  but  when  the  gift  is  general  all  the  children 
shall  take. 

Re  Pilkington,  Pilkington  v.  Pilkington  (1892),  L.R.  29  Ir.  Ch. 
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370:  Direction  that  property  should  accumulate  until  the  children 
of  A.  by  his  wife  B.  should  arrive  at  age  of  twenty-one;  then  the 
whole  to  be  divided.  After  bom  children,  if  any,  entitled. 

Walker  v.  Shore  (1808),  15  Yes.  Jr.  122;  Jarman  on  Wills, 
5th  Ed.,  1018;  Theobald  on  Wills,  5th  Ed.,  286;  Storrs  v.  Benbow 
(1853),  3 DeG.  M.  & G.  390. 

There  will  be  a declaration  that  the  grandchildren  who  have 
been  bom  after  the  testator’s  death,  or  who  may  hereafter  be 
bom,  are  not  entitled  to  share  in  the  income  for  their  maintenance, 
and  that  the  grandchildren  that  have  been  bom  since  the  death 
of  the  testator  or  who  hereafter  be  born  are  not  entitled  to  be 
paid  that  $250  out  of  the  estate  when  they  respectively  become 
of  age. 

Costs  of  all  parties  out  of  the  income  of  the  estate. 

G.  F.  H. 


[BOYD,  C.] 

Anderson  v.  The  City  of  Toronto. 

Municipal  Corporations — Accident — Negligence — Want  of  Repair — Notice  of 
Accident— Omission  to  Give — Excuse. 

In  an  action  brought  by  the  plaintiff  against  the  corporation  of  a city  for 
damages  for  injuries  sustained  by  reason  of  alleged  want  of  repair  of  one  of 
its  streets,  such  non-repair  consisting  in  one  of  the  granolithic  blocks,  where 
it  joined  another  block,  having  sunk  from  three-quarters  to  half  an  inch, 
thereby  causing  the  other  block  to  be  above  it  to  that  extent,  but  which 
had  been  worn  down  at  its  edge  about  one-quarter  of  an  inch,  and  had  been 
in  this  condition  from  eight  to  ten  years.  There  was  no  evidence  of  any 
prior  mishap  or  complaint  made  regarding  it,  and  though  the  city  officials 
did  not  regard  it  as  dangerous,  they  admitted  it  would  be  better  to  have  it 
bevelled  down : — 

Held,  that  there  was  no  actionable  negligence  on  the  defendants’  part. 

The  notice  of  the  accident  required  to  be  given  within  seven  days  thereafter, 
under  sec.  606  (3)  of  the  Consol.  Mun.  Act,  1902,  3 Edw.  VII.  ch.  19, 
is  not  dispensed  with  by  reason  merely  of  the  defendants  not  being 
prejudiced  by  the  omission  to  give  it.  There  must  be  some  reasonable 
excuse  therefor:  the  plaintiff’s  illness,  the  result  of  the  accident,  must 
render  him  mentally  or  physically  incapable  of  doing  so. 

This  was  an  action  tried  before  Boyd,  C.,  at  Toronto,  on 
January  27,  1908. 

It  was  brought  by  the  plaintiff  against  the  city  of  Toronto 
for  injuries  sustained  by  him  owing  to  a fall  on  the  pavement 
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on  the  north  side  of  King  street,  near  Church  street,  in  the  city 
of  Toronto,  which  was  alleged  to  be  out  of  repair. 

There  was  a depression  in  the  granolithic  pavement  at  the 
junction  of  two  of  the  blocks  by  reason  of  one  of  them  having 
sunk  below  the  edge  of  the  other  from  three-quarters  to  half  an 
inch.  The  edge  of  the  higher  block  had  been  worn  down  one- 
quarter  of  an  inch  by  persons  walking  over  it,  leaving  half  an 
inch  of  uneven  surface.  It  had  been  in  this  condition  from  eight 
to  ten  years.  No  complaint  had  ever  been  made  to  the  city 
respecting  it,  and  by  the  city  officials  it  was  not  considered  to 
be  dangerous. 

It  was  objected  on  the  part  of  the  city  that  notice  of  the  acci- 
dent, as  required  by  the  Consol.  Mun.  Act,  1903,  3 Edw.  VII. 
ch.  19,  sec.  606  (3)  (0.),  had  not  been  given  to  the  city  within 
the  seven  days.  It  was  proved,  however,  that  the  defendants 
were  in  no  way  prejudiced  by  the  omission  to  give  the  notice. 

J.  M.  Godfrey,  for  the  plaintiff. 

James  Fullerton,  K.C.,  for  the  defendants. 


February  1.  Boyd,  C.: — The  notice  of  action  was  not  given 
within  seven  days  as  required  by  the  statute  3 Edw.  VII.  ch.  19, 
sec.  606  (3),  1903  (O.).  It  is  the  fact  that  the  delay  as  to  time 
did  not  in  any  wise  prejudice  the  defendants  in  their  defence; 
this,  however,  does  not  excuse  the  plaintiff's  inaction,  unless  some 
“ reasonable  excuse"  therefor  is  also  made  to  appear  ( lb . sub- 
sec. 5 proviso). 

A sufficient  excuse  arises  if  the  nature  of  the  injury  is  such  as 
to  cause  the  plaintiff  to  become  for  the  time  incapable  of  con- 
sidering his  situation,  except  as  a sufferer.  On  that  ground 
proceeds  Morrison  v.  City  of  Toronto  (1906),  12  O.L.R.  333. 

The  injury  here  was  a sprain  to  the  foot,  which,  no  doubt, 
occasioned  great  bodily  suffering;  but  there  is  nothing  to  shew 
that  the  patient  was  so  affected  and  prostrated  that  he  was 
physically  or  mentally  incapacitated  from  giving  the  notice,  or 
directing  that  it  should  be  given. 

Upon  the  merits,  the  want  of  repair  in  this  case  consisted  of 
a depression  of  the  granolithic  pavement  where  two  large  cross- 
blocks were  joined.  One  block  had,  apparently,  in  course  of 
years,  sunk  to  some  extent  below  the  edge  of  the  other,  so  as  to 
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make  a difference  in  level  of  between  three-quarters  and  half  an 
inch.  At  the  edge  of  the  higher  block  this  had  been  bevelled 
down  by  wear  and  tear  one-fourth  of  an  inch,  leaving  a direct 
half-inch  space  of  fall  from  the  bevelled  edge  to  the  surface  of 
the  lower  block.  The  place  had  been  as  now  for  many  years 
(eight  or  ten),  and  no  complaint  made,  and  no  evidence  of  any 
other  mishap  having  arisen  at  that  place.  The  city  officials  did 
not  consider  it  to  be  dangerous,  though  one  admits  it  would  be 
better  to  amend  it  by  chiselling  off  the  surface.  The  place  was 
on  King  street,  north  side,  near  Church  street,  and  is,  no  doubt, 
considerably  frequented  by  people.  However,  I think,  the  proper 
conclusion  is  that  this  slight  depression  is  not  sufficient  evidence 
of  want  of  repair  to  make  the  city  liable.  The  burden  upon  the 
city  authorities  is  to  see  that  the  walks  are  in  a reasonably  safe 
condition  for  travel;  they  are  not  obliged  to  keep  every  part 
accurately  level,  and  slight  inequalities  of  the  surface,  which  may 
lead  to  an  exceptional  slip  and  fall,  are  not,  therefore,  to  be 
accounted  chargeable  with  negligence.  It  is  all  a question  of 
degree  as  to  what  is  or  is  not  an  actionable  impediment  to  travel 
on  the  highway  or  sidewalk.  An  inequality  of  over  an  inch  was 
held  to  be  excusable  in  Ewing  v.  City  of  Toronto  (1898),  29  O.R. 
197;  though  this  decision  is  binding  on  me,  it  was  not  held  in 
favour  by  Burton,  C.J.O.,  in  Ewing  v.  Hewitt  (1900),  27  A.R. 
296,  299.  In  an  unreported  case  of  Fitten  v.  City  of  Toronto, 
February  10th,  1905,  Mr.  Justice  Street  held  that  a difference 
in  the  level  of  two  planks,  amounting  to  half  an  inch  or  a little 
more,  was  not  evidence  of  an  unreasonable  state  of  repair. 

I thought  at  the  close  of  the  argument  that  the  plaintiff  had 
suffered  on  account  of  a misfortune  in  slipping  at  this  place;  but 
that  the  evidence  failed  to  shew  responsibility  in  the  city,  and 
that  is  now  my  conclusion. 

I dismiss  the  action. 
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[CLUTE,  J.] 

In  Re  Wilkin. 

Will — Gift  to  Two  Named  Daughters — Subsequent  Provision  in  Case  of  Dying 
Without  Issue — Death  in  Testator's  Lifetime. 

A testatrix,  after  leaving  the  residue  of  her  estate  to  be  equally  divided 
amongst  her  four  daughters,  C.,  M.,  H.,  and  E.,  directed  that  if  C.  and  M. 
should  “die  without  leaving  a child  or  children,”  her  executors  should  pay 
annually  the  interest  accruing  on  the  money  bequeathed  to  them  to  her 
son  R.  during  his  lifetime,  and  after  her  son's  death  the  principal  should 
be  equally  divided  amongst  all  the  living  children  of  her  two  other  daughters 
M.  and  H.,  on  attaining  their  majority: — 

Held,  that  the  words  “die  without  leaving  a child  or  children”  meant  in  the 
testator's  lifetime;  and  that  the  daughters  C.  and  M.,  who  survived  the 
testatrix,  took  the  shares  bequeathed  to  them  absolutely. 

The  rule  in  Bowers  v.  Bowers  (1869),  L.R.  8 Eq.  283,  applied. 

This  was  a motion  for  the  construction  of  the  will  of  the  late 
Margaret  Wilkin,  deceased. 

On  February  19,  1908,  the  motion  was  argued  at  Toronto 
before  Clute,  J.,  sitting  in  the  Weekly  Court. 

C.  Swahey,  for  the  executors. 

M.  C.  Cameron , for  the  official  guardian. 

February  24.  Clute,  J.: — The  will  contains  this  clause: 
“I  also  will  that  after  all  my  burial  and  other  expenses  are  fully 
paid,  the  balance  of  all  I die  possessed  of  shall  be  equally  divided 
among  my  four  daughters,  namely,  Catherine,  now  wife  of  William 
Rowe;  Margaret  J.,  now  wife  of  Adam  Spence;  Hannah,  now 
wife  of  James  Shaw;  and  Elizabeth,  now  wife  of  Alfred  B.  Cushing.” 

“I  further  will  that  if  my  two  daughters  should  die  without 
leaving  a child  or  children,  that  is  my  daughter  Catherine  or 
Elizabeth,  then  my  executors  shall  pay  the  interest  accruing  on 
the  money  I have  bequeathed  to  them  to  Robert  Wilkin,  my  son, 
during  his  life  annually,  and  after  his  death  I will  that  the  whole 
principal  belonging  to  my  said  last-mentioned  daughters  shall 
be  equally  divided  among  all  the  living  children  of  my  two  daughters 
Margaret  and  Hannah,  before  named  herein,  as  soon  as  said  children 
become  of  age,  together  with  all  accrued  interest  thereon.” 

The  question  is  what  estate  and  of  what  nature  do  the  daughters 
of  the  said  deceased — Catharine  Rowe  and  Elizabeth  Cushing — 
take  under  the  will. 
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The  will  also  provides  that  the  executors  shall  pay  all  the 
legatees  their  proper  share  within,  one  year  after  the  decease  of 
the  testator. 

It  was  strongly  urged  upon  the  argument  that  Bowers  v. 
Bowers  (1869),  L.R.  8 Eq.  283,  was  in  point,  and  that  the  two 
daughters  Catherine  and  Elizabeth  were  entitled  absolutely  to 
a one-quarter  interest  in  the  estate,  and  that  the  second  clause 
above  quoted  was  of  no  effect.  The  head  note  of  Bowers  v. 
Bowers,  is  as  follows:  “Immediate  absolute  bequest  to  legatees, 
with  gift  over  in  case  of  death,  leaving  children,  to  such  children, 
but  not  leaving  children,  to  survivors:  Held,  that  the  death 
and  survivorship  contemplated  were  death  and  survivorship  in 
the  lifetime  of  the  testator,  and  that  the  gift  over  was  merely  to 
prevent  lapse.” 

In  that  case  the  direction  was  “to  collect  and  get  in  such  part 
of  my  personal  estate  as  shall  consist  of  money  and  securities  for 
money,  and  other  my  debts  and  effects,  and  then  to  divide  the 
whole  unto,  between  and  amongst  my  four  children  . . . 

share  and  share  alike,  as  tenants  in  common,  with  benefit  of  sur- 
vivorship in  case  any  of  them  should  die  without  issue;  and  in 
case  any  of  my  said  children  should  die  leaving  any  child  or 
children,  then  I direct  that  the  share,  whether  original  or  accruing, 
of  him,  her  or  them  so  dying  shall  go,  belong  and  be  divided  be- 
tween such  children  in  equal  shares  if  more  than  one,  and  if  only 
one,  then  the  whole  to  such  one  and  only  child.” 

It  will  be  seen  there  is  a difference  in  the  bequest.  In  Bowers 
v.  Bowers  express  provision  is  made  for  survivorship  in  case  any 
of  the  children  should  die  without  issue;  and  it  was  in  reference 
to  this  clause  that  Sir  R.  Malins,  V.C.,  lays  down  the  rule  “that 
wherever  there  is  a bequest  of  property  to  an  individual  or  a class 
in  terms,  shewing  an  intention  that  the  capital  shall  be  paid  simply 
to  one,  or  divided  into  many  shares,  with  benefit  of  survivorship 
in  case  of  death  without  issue,  that  is  merely  a provision  against 
lapse  during  the  life  of  the  testator.”  In  the  case  before  me 
there  is  no  survivorship,  but  a provision  in  favour  of  Robert  Wilkin, 
a son  of  the  testatrix,  to  whom  the  interest  is  to  be  paid  annually, 
and  after  his  death  the  principal  is  to  be  divided,  not  among  the 
survivors,  but  among  the  living  children  of  the  two  daughters 
Margaret  and  Hannah.  Taking  these  two  clauses  together,  does 
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it  mean  that  there  was  an  absolute  gift  in  favour  of  the  four 
daughters,  with  a gift  over  in  case  his  daughters  Catherine  and 
Elizabeth  should  die  in  his  lifetime,  or  does  it  mean  that  there 
was  a life  estate  given  to  Catherine  and  Elizabeth,  which,  after 
their  death,  without  leaving  children,  was  to  go  in  the  manner 
directed  by  the  second  clause? 

I am  of  opinion  that  the  two  daughters  Catherine  and  Eliza- 
beth take  absolutely,  and  that  the  words  “die  without  leaving 
a child  or  children”  means  dies  without  leaving  a child  or  children 
in  the  lifetime  of  the  testator.  To  hold  otherwise  would  be  in- 
consistent with  the  absolute  gift  in  the  first  paragraph.  It  would 
also  be  inconsistent  with  the  clause  to  pay  all  the  legatees  their 
proper  share  within  one  year  after  the  death  of  the  testator.  While 
the  facts  are  quite  different  than  those  in  Bowers  v.  Bowers,  the 
reasoning  of  Sir  R.  Malins,  V.C.,  is  as  to  the  other  branch  applicable 
to  the  present  case.  This  view  gives  effect  to  the  whole  will 
and  makes  it  clear  and  consistent. 

The  order  should  go  declaring  that  Catherine  and  Elizabeth 
take  absolutely  the  one-quarter  interest  bequeathed  to  each  of 
them. 


G.  F.  H. 
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[DIVISIONAL  COURT.] 

Robinson  v.  Morris.  d.  C. 


Security  for  Costs — R.S.O.  1897,  ch.  89 — Action  against  Constable  for  Arrest 
of  Plaintiff — Defence  on  Merits — Affidavit — Insufficiency — Grounds — Be- 
lief— Rule  518 — Agent — Solicitor. 

The  provisions  of  R.S.O.  1897,  ch.  89,  requiring  plaintiffs  in  actions  against 
justices  of  the  peace  and  other  officers  fulfilling  public  duties,  to  give 
security  for  costs,  in  certain  circumstances,  must  be  followed  with  some 
approach  to  strictness,  the  right  given  being  a variation  from  the  usual 
course  of  litigation. 

The  affidavit  filed  on  behalf  of  the  defendant,  a constable,  in  an  action  brought 
against  him  for  the  arrest  of  the  plaintiff,  in  support  of  a motion  for  an 
order  for  security  for  costs  under  the  Act  referred  to,  did  not,  in  the  part 
indicating  the  nature  of  the  defence,  shew  the  grounds  for  the  belief  of 
the  deponent  in  the  truth  of  the  statement  made,  as  required  by  Con. 
Rule  518,  where  facts  are  stated  not  within  the  knowledge  of  the  deponent; 
and  did  not  in  terms  state  that  the  defendant  had  a good  defence  on  the 
merits,  or  set  out  the  facts  justifying  the  conclusion  that  the  defendant 
had  such  defence,  or  that  the  grounds  of  action  were  trivial  or  frivolous: — 

Held,  that  the  affidavit  was  insufficient;  and  the  motion  should  be  dismissed, 
but,  as  it  appeared  that  the  defendant  acted  as  an  officer  of  the  law,  the 
dismissal  should  not  preclude  an  application  upon  better  material,  on 
payment  of  costs. 

Held,  also,  that  the  solicitor  for  the  defendant  was  an  “agent”  within  the 
meaning  of  the  statute,  and  might  make  the  affidavit. 

Decisions  of  Clute,  J.,  and  the  Master  in  Chambers,  reversed. 
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Motion  by  the  defendant  for  an  order  requiring  the  plaintiff 
to  give  security  for  the  costs  of  the  action,  under  R.S.O.  1897, 
ch.  89,  sec.  1 of  which  is  as  follows:  “In  case  an  action  or  other 
legal  proceeding  is  brought  against  a police  magistrate  or  other 
justice  of  the  peace,  or  against  any  other  officer  or  person  fulfilling 
any  public  duty,  whether  such  duty  arises  out  of  the  common  law, 
or  is  imposed  by  any  Act  either  of  the  Imperial  or  Dominion  Parlia- 
ment, or  of  the  Legislature  of  this  Province,  in  respect  of  any 
cause  of  action  to  which  the  provisions  of  The  Act  to  protect  Justices 
of  the  Peace  and  others  from  Vexatious  Actions  is  applicable,  the 
defendant  may,  at  any  time  after  the  service  of  the  writ,  apply 
to  the  Court  or  to  a Judge  for  security  for  costs.” 

Section  2 of  the  Act,  indicating  the  procedure  upon  an  appli- 
cation under  sec.  1,  is  set  out  in  the  judgment  of  Riddell,  J., 
infra. 

The  motion  was  heard  by  Mr.  James  S.  Cartwright,  K.C., 
the  Master  in  Chambers,  on  the  6th  February,  1908. 

T.  L.  Monahan,  for  the  defendant. 

J . B.  Mackenzie,  for  the  plaintiff. 
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February  7.  The  Master  in  Chambers: — This  action  is 
against  the  constable  who  executed  the  warrant  which  was  con- 
sidered in  Rex  v.  Robinson  (1907),  14  O.L.R.  519. 

The  statement  of  claim  does  not  allege  malice  or  want  of 
reasonable  and  probable  cause,  nor  does  it  state  whether  any 
notice  of  action  was  given. 

The  defendant  is  now  residing  at  Edmonton,  in  Alberta.  An 
affidavit  is  made  by  his  solicitor  stating  that  he  is  informed  by 
the  defendant  (as  the  statement  of  claim  itself  alleges)  that  the 
defendant  arrested  the  plaintiff  under  a warrant  of  the  police 
magistrate  for  North  Toronto,  and  that,  after  conveying  the  plain- 
tiff to  the  gaol,  the  defendant  had  nothing  more  to  do  with  it. 

Unless  the  plaintiff  can  shew  that  the  defendant  was  acting 
colore  officii  and  not  virtute  officii  (see  Kelly  v.  Barton  (1895),  26 
O.R.  608,  at  p.  622),  the  action  must  fail.  The  defendant  would, 
therefore,  seem  prima  facie  to  have  a good  defence  on  the  merits 
and  be  entitled  to  security  under  R.S.O.  1897,  ch.  89,  on  “ shew- 
ing to  the  satisfaction  of  the  Court  or  Judge  that  the  plaintiff  is 
not  possessed  of  property  sufficient  to  answer  the  costs  of  the 
action,”  if  unsuccessful. 

The  defendant  files  affidavits  to  that  effect.  The  plaintiff 
has  answered  these,  and  alleges  that  he  carries  on  at  Oulcott’s 
hotel  the  business  of  keeper  of  a house  of  public  entertainment; 
that  the  boarders  (with  one  exception)  make  payments  to  him; 
and  that  this  business  provides  “a  reasonably  lucrative  means 
of  livelihood”  for  himself  and  his  family,  but  gives  no  figures. 
He  also  states  that  at  the  date  of  his  affidavit  (5th  February  in- 
stant) $227  or  thereabouts  was  due  to  him,  which  would  all  be 
paid  on  demand.  He  also  denies  the  only  debt  alleged  in  the 
defendant’s  affidavits.  He  has  not  been  cross-examined,  nor 
have  the  deponents  on  the  other  side. 

I considered  this  question  in  the  analogous  case  of  Gordon 
v.  Star  Printing  and  Publishing  Co.  (1905)-,  6 O.W.R.  887,  where 
the  cases  are  cited.  The  plaintiff  here  is  not  able  to  make  such 
a case  of  solvency  as  was  done  there.  He  does  not  deny  the 
allegation  that  his  wife  owns  the  goods  and  chattels  in  the  hotel, 
nor  does  he  allege  that  he  is  the  tenant. 

The  debts  due  him  are  not  strictly  exigible  under  execution, 
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or  “ forthcoming  and  available  under  execution:’7  per  Boyd, 
C.,  in  Bready  v.  Robertson  (1890),  14  P.R.  7,  at  p.  10. 

The  plaintiff  can  probably  get  an  undertaking  from  his  wife 
not  to  set  up  any  claims  to  the  chattels  in  the  hotel  as  against 
the  defendant,  if  successful  in  this  action.  If  not,  he  can  pro- 
ceed with  the  action  on  payment  into  Court  of  $100.  The  de- 
fendant will  be  at  ‘liberty,  in  that  case,  to  have  the  amount  made 
up  to  $200  on  proper  material. 

The  action  will  be  stayed  until,  one  of  these  alternatives  has 
been  adopted. 

The  costs  of  the  motion  will  be  in  the  cause. 


D.  C. 
1908 

Robinson 

v. 

Morris. 

Master  in 
Chambers. 


Both  parties  appealed  from  the  order  of  the  Master  in  Chambers 
to  a Judge  in  Chambers. 

The  appeals  were  argued  before  Clute,  J.,  by  the  same  counsel 
on  the  18th  February,  1908. 


Clute,  J.,  at  the  conclusion  of  the  argument,  dismissed  the 
plaintiff’s  appeal  with  costs,  and  allowed  the  defendant’s  appeal, 
increasing  the  amount  of  security  to  the  usual  sum. 

The  plaintiff  appealed  from  the  order  of  Clute,  J.,  to  a Divi- 
sional Court,  and  his  appeal  was  heard  by  Falconbridge,  C.J.K.B., 
Britton  and  Riddell,  JJ.,  on  the  3rd  March,  1908. 

The  same  counsel  appeared.  The  arguments  and  cases  cited 
are  referred  to  in  the  judgment. 


March  5.  The  judgment  of  the  Court  was  delivered  by  Riddell, 
J.:— The  action  is  brought  against  a constable,  and  it  is  con- 
tended that  he  is  entitled  to  security  for  costs  under  the  pro- 
visions of  R.S.O.  1897,  ch.  89.  Assuming  that  statute  to  apply, 
it  must  be  remembered  that  it  provides  for  a variation  from  the 
usual  course  of  litigation.  In  the  ordinary  case  a plaintiff  re- 
siding in  Ontario,  however  poor  he  may  be,  may  not  be  compelled 
to  furnish  security  for  the  costs  of  the  action  as  a term  of  being 
permitted  to  proceed.  The  provisions  of  the  statute  must,  then, 
be  followed  with  some  approach  to  strictness. 

Section  2 requires  the  application  to  be  “upon  ...  an 
affidavit  by  the  defendant  or  his  agent,  shewing  the  nature  of 
the  action  and  of  the  defence,  and  shewing  to  the  satisfaction 


652 


ONTARIO  LAW  REPORTS. 


[VOL. 


D.  C. 
1908 

Robinson 

v. 

Morris. 
Riddell,  J. 


of  the  Court  or  Judge  that  the  plaintiff  is  not  possessed  of  property- 
sufficient  to  answer  the  costs  of  the  action  in  case  a verdict  or 
judgment  should  be  given  in  favour  of  the  defendant,  and  that 
the  defendant  has  a good  defence  upon  the  merits,  or  that  the 
grounds  of  action  are  trivial  or  frivolous;  and  thereupon  the 
Court  or  Judge  . . . may  make  an  order  that  the  plaintiff 

shall  give  security  for  the  costs.  . . 

Such  an  affidavit  is  a prerequisite;  the  Court  cannot  make 
the  order  without  it;  and  the  affidavit  must  shew:  (1)  the  nature 
of  the  action;  (2)  the  nature  of  the  defence;  (3)  that  the  plain- 
tiff is  not  possessed  of  property  sufficient  to  answer  the  costs  of 
the  action;  and  (4),  either  (a)  that  the  defendant  has  a good  de- 
fence on  the  merits,  or  ( b ) that  the  grounds  of  action  are  trivial 
or  frivolous. 

The  affidavit  upon  which  this  application  is  founded  is  made 
by  the  solicitor  for  the  defendant.  It  was  objected  that  that  cir- 
cumstance alone  should  exclude  the  affidavit;  but  we  held  that 
the  solicitor  is  an  agent  within  the  meaning  of  the  statute. 

This  affidavit  may  be  considered  as  shewing:  (1)  the  nature 
of  the  action,  since  the  statement  of  claim  is  made  an  exhibit 
thereto;  and  no  appeal  is  taken  upon  the  ground  that  (3)  want 
of  property  on  the  part  of  the  plaintiff  is  not  shewn;  but  it  is 
contended  that  the  affidavit  does  not  shew  Nos.  (2)  and  (4),  above. 

In  respect  of  No.  (2),  “the  nature  of  the  defence,”  the  affidavit 
says : — 

“3.  That  I am  informed  by  the  said  defendant  and  believe 
that  acting  under  a warrant  of  commitment  handed  to  him  by 
Peter  Ellis,  police  magistrate  for  the  town  of  North  Toronto,  the 
said  defendant,  Reginald  C.  Morris,  proceeded  to  arrest  and  did 
arrest  the  plaintiff,  William  John  Robinson,  and  took  him  to  the 
gaol  for  the  county  of  York  on  or  about  the  28th  day  of  March, 
1907. 

“4.  I am  informed  and  verily  believe  that  after  the  said  28th 
day  of  March  the  defendant  had  nothing  further  to  do  with  this 
plaintiff,  and  did  not  assault  and  imprison  him,  as  alleged  in  the 
statement  of  claim,  from  the  17th  day  of  May,  1907,  to  the  28th 
day  of  June,  1907. 

“5.  I am  informed  and  verily  believe  that  this  defendant 
had  nothing  whatever  to  do  with  the  detention,  if  any,  of  the 
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plaintiff  during  the  period  alleged  in  the  statement  of  claim,  from 
the  17th  day  of  May,  1907,  to  the  28th  day  of  June,  1907.” 

Paragraphs  4 and  5 cannot  be  read,  as  they  violate  Con.  Rule 
518*,  so  that  the  sole  fact  before  the  Court  is  that  the  defendant 
arrested  the  plaintiff  and  took  him  to  gaol;  it  is  plain  that  this 
can  be  no  defence.  Moreover,  it  is  not  even  said  that  the  de- 
fence is  that  the  defendant  had  nothing  to  do  with  the  detention, 
etc.,  or  that  the  alleged  facts  set  out  in  paragraphs  4 and  5 will 
be  set  up  as  a defence.  It  is,  therefore,  clear  that  the  affidavit 
does  not  “shew  the  nature  of  the  defence.” 

Then,  as  regards  No.  (4),  all  that  the  affidavit  says  is  found 
in  paragraph  7 : — 

„“7.  I believe  that  this  defendant  has  a good  defence  to  the 
action,  and  that  the  same  is  frivolous  and  vexatious.” 

Assuming  that  this  paragraph  can  be  read,  notwithstanding 
the  provisions  of  Con.  Rule  518,  it  would  still  be  insufficient.  For, 
even  if  it  were  sufficient  to  swear  that  the  defendant  had  a good 
defence  on  the  merits,  the  authorities  are  conclusive  that  this 
affidavit  does  not  go  far  enough,  leaving  out  as  it  does  the  words 
“on  the  merits.” 

That  the  defence  to  the  action  is  “good  on  the  merits”  must 
be  stated  in  express  terms:  Lane  v.  Isaacs  (1835),  3 Dowl.  P.C. 
652.  A reference  to  Chitty’s  Archbold,  p.  989,  will  shew  the 
many  variations  from  the  plain  words  which  legal  ingenuity  or 
carelessness  has  tendered  to  the  Courts  from  time  to  time  with- 
out avail;  and  in  our  own  Courts  such  cases  as  Vidal  v.  Bank  of 
Upper  Canada  (1865),  15  C.P.  421,  and  24"U.C.R.  430,  shew  that 
even  an  affidavit  by  the  solictor  that,  in  his  “opinion,  the  de- 
fendants had  a sure  and  certain  defence  legally  and  equitably,” 
is  not  equivalent  to  an  affidavit  that  the  defendants  had  a good 
defence  to  the  action  on  the  merits. 

But  as  to  both  the  alternatives  (4a)  and  (46),  the  affidavit 
must  set  out  the  facts  from  which  the  Court  is  to  be  asked  to  draw 
the  conclusion  that  the  defendant  has  such  defence,  or  that  the 
action  is  frivolous;  and  it  is  not  sufficient  that  the  affidavit  con- 
tain an  assertion  by  the  defendant  that  such  is  the  case:  Lancaster 
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* 518.  Affidavits  shall  be  confined  to  the  statement  of  facts  within  the 
knowledge  of  the  deponent,  but  on  interlocutory  motions  statements  as  to 
his  belief,  with  the  grounds  thereof,  may  be  admitted. 
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v.  Ryckman  (1893),  15  P.R.  199,  and  cases  cited;  Vidal  v.  Bank 
of  Upper  Canada,  15  C.P.  421,  and  cases  cited. 

There  are  other  difficulties  in  the  way  of  the  defendant  upon 
this  material,  but  it  is  not  necessary  to  refer  to  them  particu- 
larly. 

The  objection  to  the  affidavit  having  been  taken  below,  though 
not  dealt  with  in  the  judgments,  the  proper  order  will  be  to  allow 
the  appeal  and  dismiss  the  application  for  an  order  for  security 
for  costs,  and  that  the  costs  should  be  to  the  plaintiff  in  the  cause. 

It  appearing,  however,  that  the  defendant  acted  as  an  officer 
of  the  law,  this  dismissal  of  his  motion  upon  technical  grounds 
should  not  preclude  an  application  upon  better  material.  He 
may,  therefore,  upon  paying  the  costs  of  the  motion  throughout, 
be  at  liberty  to  make  a new  application.  The  defendant  will 
have  ten  days  in  which  to  elect. 


E.  B.  B. 
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, Williams  v.  Pickard  et  al. 

Water  and  Watercourses — Land  Bordering  on  River — Crown  Grant — Descrip- 
tion— Construction — Ownership  ad  Medium  Filum — Navigable  or  XJn- 
navigable  Stream — Alluvion — Bed  of  Stream. 


D.  C. 
1908 

Feb.  26. 


Lot  5 in  the  front  concession  of  the  township  of  Howard  was  described  in 
the  Crown  patent  of  the  grant  thereof  issued  on  the  8th  July,  1799,  by 
metes  and  bounds  as  follows:  “Beginning  at  a post  marked  4/5  on  the 
bank  of  the  river  Thames;  then  south  45  degrees  east  68  chains;  then 
north-easterly  parallel  to  the  said  river  30  chains;  then  north  45  degrees 
west  to  the  said  river;  then  along  the  bank  with  the  stream  to  the  place 
of  beginning:” — 

Held,  Magee,  J.,  dubitante,  that  upon  the  true  construction  of  the  grant, 
and  having  regard  to  the  provisions  of  sec.  31  of  the  Surveys  Act,  R.S.O. 
1897,  ch.  181,  the  river  formed  the  northerly  boundary,  and  the  lot  did 
not  extend  usque  ad  filum  aquae. 

Robertson  v.  Watson  (1874),  27  C.P.  579,  599,  followed. 

Held,  also,  that  the  question  whether  the  river  at  and  above  and  below  the 
locus  in  quo  was  navigable  or  unnavigable  need  not  be  determined,  in 
view  of  the  decision  of  the  Court  of  Appeal  in  Keewatin  Power  Co.  v.  Town 
of  Kenora  (1908),  11  O.W.R.  266. 

The  plaintiff  claimed  as  part  of  lot  5 a bar  or  deposit  of  gravel  and  sand 
below  the  bank  of  the  river.  This  sand-bar  as  to  vegetation  retained  the 
characteristics  of  a bed  of  the  stream;  for  the  greater  part  of  the  year 
it  was  entirely  covered  with  water,  and  during  the  remainder  was  frequently 
under  water,  while  at  times  of  freshets  the  water  covered  it  to  a depth 
of  25  or  30  feet,  and  sometimes  overflowed  the  bank,  which  was  of  at 
least  that  height: — 

Held,  that  the  bar  had  not  become  land  formed  by  alluvion,  but  was  still 
part  of  the  bed  of  the  river. 

Hindson  v.  Ashby,  [1896]  1 Ch.  78,  [1896]  2 Ch.  1,  followed. 

Judgment  of  Clute,  J.,  reversed. 


This  was  an  appeal  by  the  defendants  from  the  judgment 
in  favour  of  the  respondent  (plaintiff)  pronounced  by  Clute,  J., 
after  the  trial  of  the  action  before  him  sitting  without  a jury  at 
Chatham,  on  the  4th,  5th,  and  6th  December,  1906. 

The  action  w*as  brought  by  the  respondent,  who  claimed  to 
be  the  owner  of  the  middle  of  the  west  part  of  lot  No.  5 in  the 
front  concession  on  the  river  Thames  of  the  township  of  Howard, 
in  the  county  of  Kent,  and  “to  be  entitled  by  and  through  his 
riparian  rights,  as  owner  and  occupier  of  the  said  lands,  to  a bar 
or  deposit  of  gravel  and  sand  which  is  part  of  the  said  lot  No.  5, 
or  appurtenant  thereto,  and  has  accumulated  by  accretion  there, 
from  time  to  time,  at  a point  about  the  middle  of  the  upper  end 
of  said  lot,  where  there  is  a sharp  turn  in  the  said  river,  the  said 
bar  of  gravel  and  sand  being  about  627  feet  long  and  about  44  feet 
wide;”  and  the  claim  was  for  an  injunction  restraining  the  ap- 
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pellants  from  entering  upon  lot  5 or  upon  the  bar  or  deposit,  and 
from  removing  or  attempting  to  remove  gravel  or  sand  from  it, 
or  in  any  way  interfering  with  it,  and  for  damages  for  the  gravel 
removed  by  them. 

In  his  statement  of  claim  the  respondent  alleged  that  the  bar 
or  deposit  was  “in  past  times  through  the  action  of  the  waters 
of  the  . . . river  in  flood  times  and  otherwise  ” washed  from 

the  river  bank  of  his  lot,  and  that  at  the  time  the  lot  was  granted 
by  the  Crown  its  river  boundary  extended  to  a point  beyond  where 
the  bar  or  deposit  now  is,  and  that  the  bar  or  deposit  is  and  always 
has  been  a part  of  the  lot  as  granted  by  the  Crown,  and  he  also 
claimed  to  be  entitled  to  the  bar  or  deposit  by  reason  of  its  having 
been  so  washed  down,  whether  or  not  his  lot,  when  granted,  ex- 
tended beyond  where  the  bar  or  deposit  now  is;  and  he  further 
alleged  that  the  river  was  not  and  had  not  been  navigable  for 
several  miles  above  or  below  the  bar  or  deposit. 

The  trial  Judge  made  perpetual  an  interim  injunction  which 
had  been  granted  restraining  the  defendants  from  entering  upon 
the  middle  part  of  the  west  part  of  lot  5,  or  upon  the  gravel  pit 
alleged  by  the  plaintiff  to  belong  to  and  form  a part  of  that  lot, 
and  from  removing  any  gravel  therefrom,  and  from  interfering 
in  any  way  with  the  gravel  pit,  and  awarded  the  plaintiff  $20 
damages  and  costs  of  the  action. 


The  appeal  was  heard  by  Meredith,  C.J.C.P.,  Magee  and 
Mabee,  JJ.,  on  the  5th  March,  1907. 

Matthew  Wilson,  K.C.,  for  the  defendants.  The  difficulty 
arises  by  reason  of  a shifting  gravel  bed  in  the  river,  whereby  soil 
has  been  added  on  the  plaintiff’s  side  of  the  river.  The  trial 
Judge  erroneously  interpreted  the  description  in  the  patent  for 
the  plaintiff’s  land  in  deciding  that  it  granted  all  land  to  the  water’s 
edge,  and  to  the  middle  line  of  the  river,  instead  of  to  the  bank 
of  the  river,  and  in  deciding  that  the  river  at  this  point  was  not 
navigable.  Reference  to  the  decision  of  Anglin,  J.,  in  Keewatin 
Power  Co.  v.  Town  of  Kenora  (1906),  13  O.L.R.  237  (since  varied  by 
the  Court  of  Appeal  (1908),  11  O.W.R.  266);  Robertson  v.  Watson 
(1874),  27  C.P.  579,  and  cases  there  cited;  Parker  v.  Elliott  (1852), 
1 C.P.  470,  478,  480,  488;  Gage  v.  Bates  (1858),  7 C.  P.  116,  122,  -123. 

A.  H.  Clarke,  K.C.,  and  H.  D.  Smith,  for  the  plaintiff,  cited 
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Stover  v.  Lavoia  (1906-7),  8 O.W.R.  398,  9 O.W.R.  117;  The  Queen 
v.  Robertson  (1882),  6 S.C.R.  52;  Micklethwait  v.  Newlay  Bridge 
Co.  (1886),  33  Ch.D.  133;  Coulson  & Forbes  on  Waters,  2nd  ed., 
p.  100,  and  cases  cited. 

February  26,  1908.  Meredith,  C.J.  (after  setting  out  the  facts 
as  above): — Lot  5 was  granted  to  William  Howard  on  the  8th 
July,  1799,  and  is  described  in  the  letters  patent  to  him  as  lot  5 
in  the  front  concession  of  the  township  of  Howard,  and  as  con- 
taining 200  acres,  and  its  metes  and ‘ bounds  are  given  as  follows: 
‘‘Beginning  at  a post  marked  4-5  on  the  bank  of  the  river  Thames; 
then  south  45  degrees  east  68  chains;  then  north-easterly  parallel 
to  the  said  river  30  chains;  then  north  45  degrees  west  to  the 
said  river;  then  along  the  bank  with  the  stream  to  the  place  of 
beginning.” 

A great  deal  of  the  testimony  was  directed  to  the  question 
of  the  navigability  of  the  river  Thames  at  and  above  and  below 
the  locus  in  quo , and  my  brother  Clute  found  that  it  was  “not  a 
navigable  river  for  some  miles  below  the  lands  in  question  to  the 
head  of  the  stream.” 

The  determination  of  that  question,  in  view  of  the  recent 
decision  of  the  Court  of  Appeal  in  Keewatin  Power  Co.  v.  Town 
of  Kenora,  11  O.W.R.  266,  is  not  now  essential,  for,  even  if  the 
river  be  a navigable  one,  the  presumption,  though  it  is  a rebuttable 
one,  if  the  respondent’s  land  is  bounded  by  the  river,  is  that  he 
is  the  owner  also  of  the  bed  of  it  usque  ad  filum  aquce. 

In  my  view,  the  only  questions  necessary  to  be  determined 
are:  whether  lot  5 extends  usque  ad  filum  aquce,  and,  if  not,  whether 
the  bar  or  deposit  in  question  forms  part  of  that  part  of  lot  5 of 
which  he  is  the  owner. 

The  solution  of  the  first  question  depends  upon  what  is  the 
true  construction  of  the  grant  to  William  Howard. 

If  the  third  course,  or,  as  it  would  be  termed  in  the  courts 
of  the  neighbouring  republic,  the  “third  call,”  in  the  patent,  had 
been,  instead  of  “then  along  the  bank  with  the  stream  to  the 
place  of  beginning,”  “then  along  the  river  with  the  stream  to 
the  place  of  beginning,”  it  would  seem  to  be  beyond  question 
that  the  river  would  form  the  northerly  boundary  of  the  lot,  not- 
withstanding that  the  point  of  commencement  is  a post  on  the 
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bank,  for  the  monument  in  such  a case  is  referred  to  as  giving 
the  direction  of  the  line  from  the  river,  and  not  as  restricting  the 
boundary  on  the  river:  Child  v.  Starr  (1842),  4 Hill  (N.Y.)  369, 
at  p.  375,  cited  by  Richards,  C.J.,  in  Robertson  v.  Watson,  27  C.P. 
579,  at  p.  599. 

In  support  of  this  view,  sec.  31  of  the  Surveys  Act,  R.S.O. 
1897,  ch.  181,  in  which  the  purpose  of  planting  posts  in  the  original 
survey  on  the  bank  of  a river  or  lake  is  spoken  of  as  being  to 
regulate  the  width  in  front  of  the  lots  in  the  broken  front  con- 
cession, may  be  referred  to. 

In  Child  v.  Starr  it  was  held  that  where  the  grantor,  after 
giving  the  line  to  the  river,  bounds  his  land  by  the  bank  of  the 
river,  or  describes  the  line  as  running  along  the  bank  of  the  river, 
or  bounds  it  upon  the  margin  of  the  river,  he  shews  that  he  does 
not  consider  the  whole  alveus  of  the  stream  a mere  mathematical 
line  so  as  to  carry  his  grant  to  the  middle  of  the  river:  p.  375. 

This  view  appears  to  have  been  concurred  in  by  the  majority 
of  the  Judges  of  the  Court  of  Error  and  Appeal  in  Robertson  v. 
Watson,  though  in  that  case  the  language  of  the  instrument  was 
stronger  against  the  contention  that  the  description  included 
the  bed  of  the  stream  usque  ad  filum  aquce,  for  the  line  ran  to  a 
post  planted  on  the  top  of  the  bank  of  the  Grand  river,  and  thence 
along  the  top  of  the  bank,  while  the  corresponding  courses  in 
the  grant  in  question  are  “ thence  north  ...  to  the  . . . 

river  and  thence  along  the  bank  with  the  stream.” 

Numerous  other  American  cases  might  be  referred  to  (some 
of  them  mentioned  by  the  learned  Chief  Justice)  in  which  a similar 
view  to  that  adopted  in  Child  v.  Starr  was  taken,  but  it  is,  I think, 
unnecessary  to  refer  to  them,  the  ratio  decidendi  in  that  case  having 
been  adopted  by  the  appellate  Court  of  this  Province. 

In  my  opinion,  therefore,  the  first  question  must  be  answered 
in  the  negative. 

Turning  now  to  the  second  question,  it  is,  in  the  view  I take, 
unnecessary  to  determine  whether  lot  5 extends  to  the  edge  of 
the  water  or  to  the  top  of  the  bank  or  to  an  intermediate  line  be- 
tween these  two  points,  nor  is  it  necessary  to  determine  whether, 
where  a bank  such  as  that  mentioned  in  the  letters  patent  is 
shewn  to  be  the  boundary  towards  a river,  the  owner  of  the  land 
bounded  by  the  bank  can  acquire  a right  to  that  part  of  the  adja- 
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cent  bed  of  the  stream  which  has  become  land  by  alluvion,  a ques- 
tion very  much  debated  in  the  courts  of  the  neighbouring  republic, 
and  to  some  extent  in  the  English  courts. 

In  my  opinion,  .the  bar  or  deposit  in  question  has  not  become 
land  formed  by  alluvion,  but  is  still  part  of  the  bed  of  the  river. 

It  still  as  to  vegetation  retains  the  characteristics  of  a bed 
of  a stream,  for  the  greater  part  of  the  year  it  is  entirely  covered 
with  water,  and  during  the  remainder  of  the  year  is  frequently 
under  water,  while  at  times  of  freshets  the  water  covers  it  to  the 
depth  of  25  or  30  feet,  and  sometimes  overflows  the  bank  next 
the  river,  which  is  of  at  least  that  height. 

The  condition  of  that  which  in  Hindson  v.  Ashby,  [1896]  1 Ch. 
78,  [1896]  2 Ch.  1,  was  claimed  as  being  an  accretion  to  the  land 
of  the  plaintiff,  was  very  similar  to  that  of  what  the  respondent 
claims.  Speaking  of  that  condition,  Kay,  L.J.,  said:  “ There 
is  a well  defined  bank  at  the  river  end  of  the  plaintiffs'  land.  Un- 
doubtedly it  was  formerly  the  margin  of  the  river  bed,  which  ended 
at  any  rate  not  sooner  than  the  foot  of  this  bank.  The  river 
still  overflows  it  and  reaches  to  this  bank  so  as  to  be,  according 
to  the  plaintiffs'  evidence,  from  2 feet  9 inches  to  3 feet  deep  in 
ordinary  winter  seasons.  Sometimes  even  now  the  water  in 
flood  comes  over  this  bank,  which  is  about  7 feet  above  the  land 
at  the  foot  of  it.  It  comes  to  the  foot  of  this  bank  . . . ‘at 

the  least  push  of  water.'  . . . The  bed  has  been  rising  by 

an  accumulation  of  silt.  . . . But  I cannot  come  to  the  con- 

clusion that  the  site  of  the  defendant's  path  has  ceased  to  be  part 
of  the  river  bed:''  p.  18  of  [1896]  2 Ch.  And  Lindley,  L.J.  (p.  14), 
reaching  the  same  conclusion,  said:  “In  1903  the  water  reached 
the  bank  of  the  river  on  the  plaintiffs'  side;  so  it  does  now,  although 
not  so  constantly  as  then.  In  summer  the  water  is  lower  than 
it  used  to  be,  and  since  1803  the  river  shore  near  the  bank  has 
risen  from  the  constant  accumulation  of  silt  and  mud  aided  by 
willows,  osiers,  and  vegetation.  Still  this  strip  of  land  is  under 
water,  except  when  the  river  is  low.  It  is  not  under  water  only 
when  the  water  is  swollen  by  an  unusual  flood:  its  normal  state 
in  winter  is  under  water,  and  it  is  under  water  when  the  river 
is  well  within  its  old  banks.  As  stated  by  one  of  the  plaintiffs' 
own  witnesses,  the  least  push  of  water  brings  the  river  over  most, 
if  not  all,  of  the  land  in  question.  Notwithstanding,  therefore, 
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the  photographs  taken  in  the  autumn  of  last  year,  and  which 
shew  this  strip  of  land  to  be  dry  land  covered  with  vegetation, 
I cannot  come  to  the  conclusion  as  a matter  of  fact  that  the  strip 
in  dispute  has  yet  ceased  to  be  bed  of  the  river,  and,  if  it  has  not, 
the  plaintiffs'  claim  to  it  as  their  land  cannot  be  supported." 

Everything  said  by  the  Lords  Justices  is  applicable  to  the 
bar  or  deposit  in  question,  and,  indeed,  the  case  against  the  claim 
of  the  respondent  is  stronger  than  was  the  case  against  the  plain- 
tiffs in  Hindson  v.  Ashby,  for,  as  I have  already  mentioned,  the 
condition  of  the  bar  or  deposit  as  to  vegetation  is  an  added  cir- 
cumstance making  against  the  respondent's  claim. 

For  these  reasons,  I am  of  opinion  that  the  respondent's  case 
failed,  and  that  his  action  should  have  been  dismissed,  and  I would 
allow  the  appeal  with  costs,  reverse  the  judgment  of  my  brother 
Clute,  and  substitute  for  it  a judgment  dismissing  the  action  with 
costs. 

Mabee,  J.  : — I agree. 

Magee,  J.: — I agree  with  the  judgment  of  my  Lord  the  Chief 
Justice  as  to  the  character  of  the  formation  of  the  gravel  bed  in 
question,  and  that  if  the  plaintiff's  land  did  not  go  ad  medium 
jilum,  he  has  not  acquired  it  by  accretion.  As  to  his  ownership 
of  the  alveus  of  the  river,  I confess  I find  it  difficult  to  distinguish 
between  a grant  described  as  extending  to  the  water's  edge  and 
along  the  water’s  edge  and  a grant  extending  to  the  river  and 
alopg  the  bank.  The  latter  does  not  to  me  evidence  an  inten- 
tion of  reserving  the  bed  of  the  stream  to  one  whit  greater  extent 
than  the  former — although  Chancellor  Walworth  in  Child  v.  Starr, 
4 Hill  (N.Y.)  369,  says  it  shews  that  the  grantor  does  not  con- 
sider the  whole  alveus  a mere  mathematical  line  so  as  to  carry 

his  grant  to  the  middle  of  the  river.  The  boundary  indicated 

by  each  description  is  coterminous  with  and  conveys  the  land 
as  far  as  the  water,  and  does  not  stop  short  of  it,  and  I do  not 

see  why  the  same  deduction  should  not  be  drawn.  The  same 

natural  object  is  to.  form  the  partition.  The  line  indicated  by 
the  mere  words  is  the  same  in  both,  unless  one  can  imagine  an 
edge  to  a mathematical  line  without  being  able  to  fancy  a bank 
alongside  it.  High  authorities,  however,  make  the  distinction. 
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The  description  in  Robertson  v.  Watson,  27  C.P.  579,  was  different; 
it  ran  to  and  along  the  top  of  the  bank,  as  has  been  pointed  out. 

While  inclined  to  the  opinion  that  the  patent  gave  the  soil 
of  the  river,  I am  not  prepared  to  dissent  from  the  opinion  of 
the  majoritjr  of  the  Court  thereon — and  I agree  that  the  appeal 
should  be  allowed. 

E.  B.  B. 
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Cases  reported  in  the  Ontario  Law  Reports  decided  on  appeal 
to  the  Judicial  Committee  of  the  Privy  Council  and  to  the  Supreme 
Court  of  Canada  since  the  publication  of  Volume  14,  Ontario  Law 
Reports. 

Boulter  v.  Canadian  Casualty  and  Boiler  Insurance  Co.; 
Hawthorne  v.  Canadian  Casualty  and  Boiler  Insurance  Co., 
14  O.L.R.  166,  affirmed  39  S.C.R.  558. 

Canadian  Pacific  R.W.  Co.  v.  Ottawa  Fire  Insurance  Co., 
9 O.L.R.  493,  11  O.L.R.  465,  affirmed  39  S.C.R.  405. 

Hamilton,  The  City  of  v.  The  Hamilton  Street  Rail- 
way Co.,  8 O.L.R.  642,  10  O.L.R.  594,  affirmed  39  S.C.R.  673. 

McVity  v.  Trenouth,  9 O.L.R.  105,  36  S.C.R.  455,  reversed, 
[1908]  A.C.  60. 


APPENDIX  II. 


SUPREME  COURT  OF  JUDICATURE. 

Rules  Passed  28th  September,  1907. 

127 6. ■  Rule  999  is  repealed  and  the  following  substituted 
therefor: — 

Upon  the  filing  of  the  petition  it  shall  stand  referred,  and  shall 
be  delivered  or  posted  by  the  proper  officer  to  the  Referee  named 
for  that  purpose. 

1277.  Rule  806  (1)  be  amended  by  adding: — 

“ Where  evidence  is  printed  there  shall  be  a headline  on  each 
page  giving  name  of  witness  and  stating  whether  the  evidence  is 
examination-in-chief,  cross-examination,  or  as  the  case  may  be.” 

“All  exhibits  shall  be  grouped  together  and  printed  in  chrono- 
logical order.” 

And  by  adding  to  Rule  806  as  sub-sec.  (la) : — 

“ (la)  Provided  that  in  a case  in  which  an  appeal  lies  to  His 
Majesty  in  His  Privy  Council,  the  appeal  book  may,  by  consent  or 
by  direction  of  a Judge  on  such  terms  as  may  seem  just,  be  printed 
according  to  the  regulations  as  to  form  and  type  in  appeals  to  His 
Majesty  in  Council.” 

Rules  Passed  27th  March,  1908. 

12T8.  (1)  Consolidated  Rules  777  and  1275  are  repealed  and 

the  following  substituted  therefor: — 

777.  (1)  A person  affected  by  an  order  or  judgment  pronounced 

by  a Judge  in  Chambers  which  finally  disposes  of  an  action  may 
appeal  therefrom  to  a Divisional  Court  without  leave,  by  notice  of 
motion  to  be  served  within  four  days,  and  made  returnable  within 
seven  days  after  the  order  or  judgment  has  been  pronounced.  The 
motion  shall  be  set  down  at  least  one  day  before  the  same  is  made 
returnable. 
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(2)  Except  in  cases  in  which  a right  of  appeal  is  specially  con- 
ferred by  statute  or  by  Rule  of  Court,  no  appeal  shall  lie  from  any 
judgment  or  order  of  a Judge  in  Chambers,  which  does  not  finally 
dispose  of  the  action  unless  by  special  leave  of  a Judge  of  the  High 
Court  other  than  the  Judge  by  whom  the  judgment  or  order  was 
pronounced. 

(3)  Such  special  leave  shall  not  be  given  unless: 

(a)  There  are  conflicting  decisions  by  Judges  of  the  High  Court 
upon  the  matter  involved  in  the  proposed  appeal,  and  it  is  in  the 
opinion  of  the  Judge  desirable  that  an  appeal  should  be  allowed;  or 

(b)  There  appears  to  the  Judge  to  be  good  reason  to  doubt  the 
correctness  of  the  judgment  or  order  from  which  the  applicant  seeks 
leave  to  appeal,  and  the  appeal  would  involve  matters  of  such 
importance  that  in  the  opinion  of  the  Judge  leave  to  appeal  should 
be  given. 

(4)  The  application  for  leave  to  appeal  shall  be  upon  notice 
served  within  four  days  and  returnable  within  seven  days  from  the 
judgment  or  order,  or  within  such  further  time  as  a Judge  of  the 
High  Court  may  allow. 

(5)  If  leave  be  given,  the  appeal  shall  be  forthwith  set  down 
by  the  applicant  upon  the  Divisional  Court  list  and  shall  be  heard 
by  the  Court  without  further  notices. 

(6)  No  appeal  under  this  rule  shall  be  a stay  of  proceedings 
unless  so  ordered  by  a Judge  of  the  High  Court. 

(7)  These  rules  shall  come  into  force  forthwith  upon  promulga- 
tion thereof. 
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ACCOUNT. 

See  Executors  and  Trustees. 


ACKNOWLEDGMENT. 

/SeepNFANT. 


ACQUIESCENCE. 

See  Timber. 


ACTION. 

See  Lien. 


ADVERSE  POSSESSION. 

See  Limitation  of  Actions,  2. 


ADVERTISEMENT. 

See  Distribution  of  Estates. 


AFFIDAVIT. 

See  Costs,  1 — Criminal  Law,  6. 


ALLUVION. 

See  Water  and  Watercours- 
es, 1. 


AMENDMENT. 

See  Criminal  Law,  7 — Infant 
— Trusts  and  Trustees. 


If  a judicial  opinion  or  decision, 
oral  or  written,  is  not  pronounced 
or  delivered  in  open  court,  it  can- 
not, until  the  parties  are  notified 
of  it,  be  said  to  be  pronounced  or 
delivered  within  the  meaning  of 
sec.  57  of  the  County  Courts  Act, 
R.S.O.  1897,  ch.  55,  requiring 
appeals  from  the  county  court  to 
be  set  down  for  the  first  sitting  of 
a Divisional  Court  commencing 
on  or  after  the  expiration  of  one 
month  from  the  judgment,  order, 
or  decision  complained  of. 

Dictum  of  Armour,  C.J.,  in 
Fawkes  v.  Swayzie  (1899),  31 
O.R.  256,  approved.  Allan  v. 
Place,  148. 

2.  Division  Court  Appeal  — 
Time — “ Date  of  the  Decision  Com- 
plained of  ’ 7 — J udgment — N otifica- 
tion  of,  to  Parties.] — Upon  appeal 
by  the  plaintiffs  from  the  judg- 
ment of  a division  court,  it  was 
objected  that  the  provisions  of 
sec.  158  of  the  Division  Courts 
Act  had  not  been  complied  with, 
the  judgment  being  dated  the  5th 
August  and  the  papers  filed  and 
the  appeal  set  down  on  the  22nd 
August.  Section  158  requires  the 
certified  copy  of  the  proceedings 
in  the  division  court  to  be  filed 
in  the  High  Court  “ within  two 
weeks  after  the  date  of  the  de- 
cision complained  of.”  It  ap- 
peared that  judgment  was  re- 
served at  the  hearing,  and  that 
the  written  reasons  for  judgment 
were  dated  the  5th  August,  but 
that  notice  thereof  was  not  re- 
ceived by  the  plaintiffs’  solicitor 
till  the  12th  August: — 
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1.  County  Court  Appeal- 


Time 
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^wayzie  (1899),  31  O.R.  256,  that 
the  appeal  was  in  time,  for  judg- 
ment could  not  be  said  to  be 
pronounced  until  the  parties  were 
notified  of  it.  Maxon  v.  Irwin, 
81. 

3.  Supreme  Court  of  Canada — 
Extending  Time  for  Appealing — 
Leave  to  Appeal — Necessity  for — 
Powers  of  Court  of  Appeal .] — Time 
for  allowing  appeal  to  the  Supreme 
Court  of  Canada  extended  by  the 
Court  of  Appeal,  and  the  security 
approved  of  and  allowed,  under 
sec.  71  of  the  Supreme  Court  Act, 
R.S.C.  1906,  ch.  139,  although  this 
might  have  been  done  by  a single 
Judge  of  the  Court  of  Appeal, 
since  the  failure  to  apply  within 
the  proper  time,  under  sec.  69, 
arose  from  the  impression  that 
leave  to  appeal  was  necessary, 
and  no  Court  was  sitting  during 
that  time  to  which  the  application 
for  leave  could  have  been  made. 
Also  leave  to  appeal  granted,  if 
necessary,  valeat  quantum,  under 
sec.  48  (e)  of  the  Supreme  Court 
Act.  Hamilton  Steamboat  Co.  v. 
Mackay,  184. 

See  Habeas  Corpus,  1 — Par- 
liamentary Elections,  1,  2,  3 — 
Company,  2. 


APPRAISEMENT. 

See  Insurance,  2. 


ARBITRATION  AND 
AWARD. 

See  Insurance,  1,  2. 


ARREST. 

See  Costs,  1. 


ASSAULT. 

See  Criminal  Law,  3. 


ASSESSMENT  AND  TAXES. 

1.  Business  Assessment — Club- 
4 Edw.  VII.  ch.  23,  sec.  10  (e)  (0.)] 
— The  object  of  sec.  10  of  the  As- 
sessment Act,  4 Edw.  VII.  ch.  23 
(O.),  is  to  reach  the  income  de- 
rived by  the  land-holder  from  the 
various  occupations  mentioned  in 
the  section,  carried  on  by  him 
upon  the  land,  and  perhaps  in- 
directly the  stock-in-trade  and 
personal  property  belonging  to 
the  business,  and  the  word  “ busi- 
ness ” in  that  section  means  some- 
thing which  occupies  time  and  at- 
tention and  labour,  and  is  followed 
for  profit. 

A social  club,  having  no  capital 
stock,  and  consequently  no  divi- 
dends, profits,  or  earnings  to  be 
divided  among  its  members,  al- 
though it  furnishes  meals  and 
liquors  to  them  and  their  guests, 
is  not  a club  within  the  meaning 
of  sub-sec.  (c)  of  the  section,  and 
is  not  liable  to  a business  assess- 
ment. 

Judgment  of  Mabee,  J.,  12 
O.L.R.  275,  reversed.  Rideau 
Club  v.  City  of  Ottawa,  118. 

2.  Business  Assessment — Land 
Occupied  “ Mainly  for  the  Purpose 
of  their  Business  ” — 4 Edw.  VII. 
ch.  23,  sec.  10  (0.) — Amount  of 
Assessment — Court  of  Revision.] — 
The  plaintiffs,  an  express  com- 
pany, agreed  with  a navigation 
company,  who  carried  passengers, 
mails,  and  all  kinds  of  freight,  and 
had  wharf  accommodation  in  the 
defendant  municipality,  that  the 
agent  of  the  navigation  company 
should  act  as  agent  of  the  plain- 
tiffs during  the  season  of  naviga- 
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tion.  The  plaintiffs  paid  part  of 
the  salary  of  the  agent  and  his 
clerk,  and  used  the  wharf  premis- 
es, which  were  assessed  to  the 
navigation  company: — 

Held,  that  the  land  was  not 
used  by  the  express  company 
“ mainly  for  the  purpose  of  their 
business, ” and  that  they  were  not 
liable  to  a business  assessment 
under  the  provision  of  4 Edw.  VII. 
ch.  23,  sec.  10  (0.) 

Held,  also,  that  the  question 
whether  the  amount  of  the  assess- 
ment was  excessive  could  not  be 
raised  in  this  action,  but  was  for 
the  court  of  revision.  Dominion 
Express  Co.  v.  Town  of  Niagara, 
78. 

3.  Income  Tax — Mining  Com- 

pany— “ Income  Derived  from  the 
Mine ” — Assessment  Act,  4 Edw. 
VII.  ch.  23,  sec.  36,  sub-sec.  3 (0.)] 
— -The  Assessment  Act,  4 Edw. 
VII.  ch.  23,  sec.  36,  sub-sec.  3 (0.), 
provides:  “In  estimating  the 

value  of  mineral  lands,  such  lands 
and  the  buildings  thereon  shall  be 
valued  and  estimated  at  the  value 
of  other  lands  in  the  neighbour- 
hood for  agricultural  purposes, 
but  the  income  derived  from  any 
mine  or  mineral  work  shall  be 
subject  to  taxation  in  the  same 
manner  as  other  incomes  under 
this  Act:” — 

Held,  that  the  net  receipts  for 
the  year's  work  of  a mine,  left 
after  deducting  working  expenses, 
etc.,  is  “the  income”  derived 
from  the  mine  within  the  meaning 
of  the  above  section,  at  any  rate 
where,  as  in  this  case,  dividends 
have  been  declared  based  upon 
the  net  receipts  as  ascertained. 
In  re  Coniagas  Mines  Co.  and 
Town  of  Cobalt,  386. 

4.  Sale  of  Land  for  Taxes — In- 
valid Assessment  — Purchase  of 


Lands  by  City — Delegation  of  Pow- 
ers to  Official — Personal  Service  of 
Notice  on  Owner — Validating  Act, 
3 Edw.  VII.  ch.  86,  sec.  8 (0.) — 
Effect  of .] — On  a sale  of  the  plain- 
tiff's land  for  taxes  for  the  years 
1892-1896,  the  fullest  description 
given  in  the  assessment  rolls,  ex- 
cept that  in  some  of  the  years  the 
depth  was  given,  was  that  for  the 
year  1893,  namely,  “Carlaw  av- 
enue, east,  south  end,  commenc- 
ing 120  feet  from  Queen,  vacant 
land,  owner  John  Russell''  (the 
plaintiff),  “1242,  8 57-100  acres,” 
not  stating  on  which  side  of  Queen 
street  it  was:  as  a matter  of  fact 
it  was  135  feet  from  that  street, 
and  it  was  not  vacant.  Before 
the  date  to  which  the  sale  had 
been  adjourned  for  want  of  bid- 
ders, or  by  reason  of  the  bids  being 
below  the  amount  in  arrear,  the 
board  of  control  made  a report  to 
the  council,  which,  after  referring 
to  the  powers  conferred  on  the 
municipality  to  purchase  lands 
in  such  cases,  recommended  that 
the  assessment  commissioner  be 
authorized  to  purchase  and  ac- 
quire for  the  city  such  lands  as 
might  be  deemed  advisable.  This 
was  adopted  by  the  council,  the 
plaintiff,  who  was  an  alderman, 
being  present,  and  voting  in 
favour  of  it.  Notice  of  such  ad- 
journed sale  and  of  the  intention 
of  the  city  to  purchase  was  duly 
advertised  in  the  daily  newspapers 
and  in  the  Ontario  Gazette,  but 
no  written  notice  was  served  per- 
sonally on  the  plaintiff,  although 
he  knew  of  the  lands  being  taxed, 
and  of  their  being  offered  for  sale, 
and  had  paid  part  of  the  taxes  for 
the  three  first  years: — 

Held,  Meredith,  J.A.,  dissent- 
ing, that  the  description  was  in- 
sufficient; and  that  personal  ser- 
vice on  the  plaintiff  of  the  notice 
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of  intention  to  purchase  was  es- 
sential. 

Per  Garrow  and  Meredith, 
JJ.A. : — It  was  not  essential,  under 
secs.  183  and  184  of  the  Assess- 
ment Act,  R.S.O.  1897,  ch.  224, 
that  the  council  should  consider 
and  determine  as  to  each  specific 
lot  to  be  purchased,  but  it  could 
delegate  such  power  to  the  assess- 
ment commissioner  as  one  of  its 
officials. 

Section  8 of  3 Edw.  VII.  ch.  86 
(0.),  after,  in  general  terms,  valid- 
ating and  confirming  all  sales, 
proceeded  to  specify  a number  of 
irregularities,  amongst  others  ir- 
regularities in  the  assessment,  but 
not  specifying  an  invalid  assess- 
ment, and  as  to  the  failure  to 
comply  with  the  provisions  of 
secs.  183-4,  and  concluded:  “And 
notwithstanding  any  other  failure 
or  omission  by  the  city  or  any 
official  of  the  city  to  comply  with 
any  requirement  of  the  said  Acts, 
and  notwithstanding  anything  to 
the  contrary  in  either  of  the  said 
Acts  contained,”  namely,  the 
Assessment  Act  in  the  R.S.O.  and 
Consolidated  Assessment  Act, 
1892:— 

Held,  Meredith,  J.A.,  dissent- 
ing, that  the  defects  were  not 
cured  by  the  said  Act;  that  the 
ejusdem  generis  doctrine  applied; 
and  that  the  Act  was  only  applic- 
able to  the  specific  cases  referred 
to,  and  cases  of  a like  character. 

The  sale  was,  therefore,  held 
bad,  and  the  deed  to  the  city  set 
aside,  and  the  plaintiff  held  en- 
titled to  redeem  the  lands  on  pay- 
ment of  the  amount  of  the  taxes 
in  arrear  and  interest. 

Judgment  of  MacMahon,  J.,  at 
the  trial  affirmed.  Russell  v.  City 
of  Toronto,  484. 

5.  Toll  Bridge  over  Navigable 


[vol. 

Waters — Liability  to  Assessment — 
Real  Property — Easement — Assess- 
ment Act — Exemptions — Interest  of 
Crown — Bridge  Forming  Part  of 
Toll  Road — Public  Road  or  Way.] 
— A toll  bridge  across  the  waters 
of  the  Bay  of  Quinte,  and  its  ap- 
proaches, erected  by  a company 
incorporated  by  50  & 51  Viet.  ch. 
97  (D.),  and  acquired  by  the 
plaintiffs,  who  were  incorporated 
by  62  & 63  Viet.  ch.  95  (D.),  was 
held  to  be  liable  to  assessment,  as 
regards  the  part  situate  in  the 
township  of  Ameliasburg,  as  real 
property,  within  the  meaning  of 
the  Ontario  Assessment  Act,  4 
Edw.  VII.  ch.  23. 

The  effect  of  the  two  Dominion 
statutes  referred  to  is  to  confer  a 
perpetual  right  in  the  nature  of  an 
easement  to  construct  and  main- 
tain the  bridge  across  the  navig- 
able waters  of  the  Bay  of  Quinte; 
the  words  “real  property,”  in 
sec.  2 (7)  of  the  Assessment  Act, 
by  virtue  of  sec.  2 (8)  of  the 
Municipal  Act,  1903,  include  an 
easement;  and  the  bridge  comes 
within  none  of  the  exemptions 
mentioned  in  the  Assessment  Act. 
The  interest  of  the  Crown  in  any 
property  is  exempt,  but  that 
leaves  the  interest  of  any  person 
else  not  holding  for  the  Crown, 
or  in  trust  for  the  Crown,  liable 
under  the  general  words  of  the 
statute;  and  the  plaintiffs  were 
not  agents  or  trustees  for  the 
Crown.  Section  37  of  the  Act  ap- 
plies only  to  a bridge  forming  part 
of  a toll  road,  and  not  to  this 
bridge;  nor  is  this  bridge  a public 
road  or  way,  within  the  meaning 
of  sec.  5 (5)  of  the  Assessment  Act. 

Niagara  Falls  Suspension 
Bridge  Co.  v.  Gardner  (1869),  29 
U.C.R.  94,  In  re  Queenston  Heights 
Bridge  Assessment  (1901),  1 O.L. 
R.  114,  and  International  Bridge 
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Co.  v.  Village  of  Bridgeburg  (1906), 
12  O.L.R.  314,  followed. 

Judgment  of  Boyd,  C.,  affirmed. 
Belleville  and  Prince  Edward 
Bridge  Co.  v.  Township  of  Amelias- 
burg,  174. 


ASSESSMENT  OF  DAMAGES. 

See  Costs,  2. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

See  Limitation  of  Actions,  1. 


ASSIGNMENT  OF  MORTGAGE. 

See  Mortgage. 


ASYLUM. 

See  Lunatic. 


BENEFIT  CERTIFICATE. 

See  Insurance,  3. 


BETTING. 

See  Criminal  Law,  4. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Cheque  — Consideration  — 
Part  Payment  under  Unenforceable 
Contract — Statute  of  Frauds.] — A 
definite  oral  bargain  (good  except 
for  the  Statute  of  Frauds)  for  the 
sale  by  the  plaintiff  to  the  de- 
fendant of  an  ascertainable  and 
definite  parcel  of  land  is  a suffi- 
cient consideration  for  a cheque 
drawn  by  the  defendant  upon  a 
bank  in  favour  of  the  plaintiff  for 


a part  of  the  purchase  money; 
and,  the  cheque  being  dishon- 
oured, the  plaintiff  was  held  en- 
titled to  recover  the  amount 
thereof  from  the  defendant,  the 
latter  not  being  in  possession,  and 
the  plaintiff  not  having  made  or 
tendered  a conveyance,  but  being 
able  and  willing  to  perform  his 
contract. 

Judgment  of  the  4th  division 
court  in  the  county  of  Waterloo 
reversed.  Kinzie  v.  Harper,  582. 

2.  Promissory  Note — Erasure  of 
W ord  1 ‘ Renewal 1 J — Material  Al- 
teration— Holder  in  Due  Course — 
u Tenor”— R.S.C.  1906,  ch.  119, 
sec.  145.] — By  the  proviso  to  sec. 
145  of  the  Bills  of  Exchange  Act, 
R.S.C.  1906,  ch.  119,  “ where  a 
bill  has  been  materially  altered, 
but  the  alteration  is  not  apparent, 
and  the  bill  is  in  the  hands  of  a 
holder  in  due  course,  such  holder 
may  avail  himself  of  the  bill,  as  if 
it  had  not  been  altered,  and  may 
enforce  payment  according  to  its 
original  tenor.” 

The  defendant  gave  N.  a prom- 
issory note  intended  as  a renewal 
of  and  to  retire  a former  note  for 
the  same  amount  which  N.  had 
discounted  at  a bank.  When  the 
defendant  made  the  note,  the 
word  “ renewal”  was,  at  his  in- 
stance, written  near  the  lower 
left-hand  corner.  N.  erased  the 
word  “renewal,”  the  erasure  not 
being  apparent  without  the  use  of 
a magnifying  glass,  and  discounted 
the  note  with  the  plaintiffs,  with- 
out taking  up  the  original  note, 
which  the  defendant  had  to  pay. 
In  an  action  on  the  renewal  note 

Held,  that  the  alteration  not 
being  apparent,  and  the  plaintiffs 
having  taken  a note  complete  and 
regular  on  its  face,  in  good  faith 
and  for  value  without  actual 
notice,  they  were  “holders  in  due 
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course’7  and  entitled  to  recover 
the  amount  according  to  the 
original  tenor,  the  word  “renew- 
al” not  forming  part  of  the  con- 
tract to  pay. 

Per  Falconbridge,  C.J.: — The 
erasure,  although  not  that  of  a 
word  forming  part  of  the  contract, 
was  material.  Maxon  v.  Irwin,  81. 

3.  Promissory  Note — Past  Due 
— Signature  by  Third  Party — 
Agreement  not  to  Sue — Release  of 
Original  Makers — Insufficient  Con- 
sideration— Bills  of  Exchange  Act.] 
— Where  a promissory  note  made 
by  two  persons  in  favour  of  plain- 
tiff was,  after  maturity,  signed  by 
defendant  at  plaintiff’s  request, 
without  any  agreement  or  under- 
standing for  extension  of  time  or 
for  forbearance: — 

Held,  following  Ryan  v.  Mc- 
Kerral  (1888),  15  O.R.  460,  that 
the  procurement  by  the  plaintiff 
of  the  signature  of  the  defendant 
was  not  equivalent  to  an  agree- 
ment not  to  sue,  and  that  no 
change  has  been  made  in  the  law 
in  this  respect  by  the  Bills  of  Ex- 
change Act. 

Held , also,  that,  even  if  the 
original  makers  were  released  by 
the  execution  of  the  note  by  the 
defendant,  such  release  would  not 
be  a sufficient  consideration  to 
support  the  promise  of  the  de- 
fendant, inasmuch  as  there  was 
no  evidence  of  a desire  or  request 
or  consent  on  her  part  that  the 
other  parties  to  the  note  should 
be  released.  Stack  v.  Dowd,  331. 


BILLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

Chattel  Mortgage  — Renewal  — 
Time  of  Filing — Computation  of 
Year.] — In  computing  the  year 
within  which  the  renewal  of  a 


[vol. 

chattel  mortgage  must  be  filed 
under  sec.  18  of  the  Bills  of  Sale 
and  Chattel  Mortgage  Act,  R.S.O. 
1897,  ch.  148,  the  day  on  which 
the  mortgage  was  filed  is  to  be  ex- 
cluded. McCann  v.  Martin,  193. 
See  Execution,  1. 


BREACH  OF  PROMISE  OF 
MARRIAGE. 

See  Seduction. 


BRIDGE. 

See  Assessment  and  Taxes, 
5 — Municipal  Corporations,  1. 


BUILDINGS. 

See  Limitation  of  Actions,  2 — 
Negligence. 


BUSINESS  ASSESSMENT. 

See  Assessment  of  Taxes,  1,2. 


BUSINESS  MORALS. 

See  Injunction. 


BY-LAWS. 

See  Municipal  Corporations 
— Negligence,  1. 


CASES. 

Barclay  v.  Messenger,  22  W.R. 
522,  43  L.J.  Ch.  449,  followed.] — 
See  Vendor  and  Purchaser,  3. 

Bohan  v.  Galbraith,  13  O.L.R. 
301,  affirmed.] — See  Vendor  and 
Purchaser,  4. 

Bowers  v.  Bowers,  L.R.  8 Eq. 
283,  applied.] — See  Will,  4. 
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Brenner  v.  Toronto  R.W.  Co., 

13  O.L.R.  423,  reversed.] — See 
New  Trial. 

Bull  v.  Mayor,  etc.,  of  Shore- 
ditch, 18  Times  L.R.  171,  19  Times 
L.R.  64,  followed.] — See  Way,  2. 

Bulmer  v.  Hunter,  L.R.  8 Eq. 
46,  distinguished.] — See  Fraudu- 
lent Conveyance. 

Copeland  v.  Village  of  Blenheim, 
9 O.R.  19,  followed.] — See  Way,  2. 

Cornwall  v.  Henson,  [1899]  2 
Ch.  710,  [1900]  2 Ch.  298,  dis- 
tinguished.] — See  Vendor  and 
Purchaser,  3. 

Dagenham  ( Thames ) Dock  Co., 
In  re,  L.R.  8 Ch.  1022,  distin- 
guished.]— See  Vendor  and  Pur- 
chaser, 3. 

Dickson  v.  Township  of  Haldi- 
mand,  2 O.W.R.  269,  3 O.W.R. 
52,  followed.] — See  Way,  2. 

Dolsen,  Re,  13  P.R.  84,  follow- 
ed.]— See  Railway,  2. 

Empey  v.  Tick,  13  O.L.R.  178, 
affirmed.]  — See  Parent  and 
Child. 

Fawkes  v.  Swayzie,  31  O.R.  256, 
approved.] — See  Appeal,  1,  2. 

Gordon  v.  City  of  Belleville,  15 
O.R.  26,  followed.] — See  Way,  2. 

Halladay  and  City  of  Ottawa,  Re, 

14  O.L.R.  458,  affirmed.] — See 
Municipal  Corporations,  4. 

Hindson  v.  Ashby , [1896]  1 Ch. 
78,  [1896]  2 Ch.  1,  followed.] — See 
Water  and  Watercourses,  1. 

Howard  v.  Gunn,  32  Beav.  462, 
followed.] — See  Injunction. 

International  Bridge  Co.  v.  Vil- 
lage of  Bridgeburg,  12  O.L.R.  314, 
followed.] — See  Assessment  and 
Taxes,  5. 


Iredale  v.  Loudon,  14  O.L.R.  17, 
reversed.] — See  Limitation  of  Ac- 
tions, 2. 

Keewatin  Power  Co.  v.  Town  of 
Kenora,  11  O.W.R.  266,  referred 
to.] — See  Water  and  Water- 
courses, 1. 

Kemp,  Re,  Johnson  v.  Ancient 
Order  of  United  Workmen,  14  O.L. 
R.  424,  re versed. ]—See  Insurance, 

5. 

Lamirande,  Ex  p.,  10  L.C.  Jur. 
280,  specially  considered.] — See 
Habeas  Corpus,  2. 

Lawless  v.  Chamberlain,  18  O.R. 

296,  distinguished.]  — See  Mar- 
riage. 

Louden  Manufacturing  Co.  v. 
Milmine,  14  O.L.R.  532,  affirmed.] 
— See  Infant. 

McArthur  v.  Northern  and  Pa- 
cific Junction  R.W.  Co.,  15  O.R. 
733,  17  A.R.  86,  followed.] — See 
Railway,  1. 

Montgomery  v.  Ryan,  13  O.L.R. 

297,  approved.] — See  Trial,  1,  2. 

Mud  Lake  Bridge,  In  re,  12  O.L. 
R.  159,  distinguished.] — See  Muni- 
cipal Corporations,  1. 

Niagara  Falls  Suspension 
Bridge  Co.  v.  Gardner,  29  U.C.R. 
94,  followed.] — See  Assessment 
and  Taxes,  5. 

Pense  v.  Northern  Life  Assur- 
ance Co.,  14  O.L.R.  613,  reversed.] 
— See  Insurance,  4. 

Powell  v.  Kempton  Park  Race- 
course Co.,  [1899]  A.C.  143,  fol- 
lowed.]— See  Criminal  Law,  4. 

Queen,  The,  v.  France,  1 Can. 
Crim.  Cas.  32,  approved  and  fol- 
lowed.]— See  Criminal  Law,  5. 

Queenston  Heights  Bridge  As- 
sessment, In  re,  1 O.L.R.  114,  fol- 
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lowed.]  — See  Assessment  and 
Taxes,  5. 

Regina  v.  White,  21  C.P.  354, 
followed.] — See  Criminal  Law,  7. 

Rex  v.  Robinson,  14  O.L.R.  519, 
followed.] — See  Habeas  Corpus, 2. 

Rex  v.  Saunders,  38  S.C.R.  382, 
distinguished.]  — See  Criminal 
Law,  4. 

Rideau  Club  v.  City  of  Ottawa, 
12  O.L.R.  275,  reversed.] — See  As- 
sessment and  Taxes,  1. 

Robertson  v.  Watson,  27  C.P. 
579,  599,  followed.] — See  Water 
and  Watercourses,  1. 

Robinson,  Re,  16  P.R.  423,  dis- 
cussed.]— See  Costs,  4. 

Rowe  v.  Corporation  of  Leeds 
and  Grenville,  13  C.P.  515,  fol- 
lowed.]—See  Way,  2. 

Ryan  v.  McKerral,  15  O.R.  460, 
followed.] — See  Bills  of  Ex- 
change and  Promissory  Notes, 
3. 

Sawyer  v.  Robertson,  19  P.R. 
172,  distinguished.] — See  Trial,  1. 

Sax,  In  re,  Earned  v.  Sax,  62 
L.J.  Ch.  688,  68  L.T.N.S.  849,  41 
W.R.  584,  3 R.  638,  approved  and 
applied.] — See  Covenant. 

Seymour,  Re  Voters'  List  of 
Township  of,  2 Ont.  Elec.  Cas.  69, 
distinguished.] — See  Parliamen- 
tary Elections,  2. 

Shuttleworth,  Re,  2 Q.B.  651, 
approved.] — See  Lunatic. 

Wheeldon  v.  Burrows,  12  Ch.D. 
31,  followed.] — See  Way,  3. 


CERTIORARI. 

See  Criminal  Law,  6,  8,  9. 


CHARITABLE  SOCIETY. 

See  Company,  4. 


CHATTEL  MORTGAGE. 

See  Bills  of  Sale  and  Chattel 
Mortgages — Execution,  1. 


CHEQUE. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1. 


CLUB. 

See  Assessment  and  Taxes,  1. 


COMMISSIONER. 

See  Municipal  Corporations; 

2. 


COMMON  BETTING  HOUSE. 

See  Criminal  Law,  4. 


COMMON  GAMING  HOUSE. 

See  Criminal  Law,  5. 


COMPANY. 

1.  Directors — Increase  of  Capi- 
tal Stock — Allotment  of  New  Shares 
by  Directors  to  themselves  at  Par — 
Shareholders — Rights  of  Minority 
— Voting  Power — Powers  of  Direc- 
tors — Statutes — Fraud — Injunc- 
tion— Coste.] — The  directors  of  an 
electric  railway  company  passed  a 
by-law  increasing  the  capital  stock 
by  2,000  shares,  and  this  was 
sanctioned  by  a majority  of  two- 
thirds  in  value  of  the  body  of 
shareholders  at  a meeting.  The 
first  batch  of  350  shares  the  direc- 
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tors  ex  parte  allotted  at  par  to 
five  of  themselves,  and  also  allot- 
ted the  remaining  1,650  to  the 
same  five,  but  after  issuing  a 
circular  to  the  body  of  share- 
holders, whereby  the  latter  were 
invited  to  state  whether  they  de- 
sired to  increase  their  holdings, 
and  wherein  it  was  set  forth  that 
such  shares  might  be  allotted  as 
seemed  to  the  directors  desirable 
and  necessary.  The  plaintiff  and 
other  shareholders  acting  with 
him  made  no  response  except  by 
way  of  protest. 

By  the  company’s  Act  of  incor- 
poration, 56  Viet.  ch.  95,  secs.  13 
and  46  (O.),  the  capital  stock 
could  be  increased,  and  certain 
traffic  and  other  arrangements 
with  other  companies  could  be 
permitted,  only  upon  approval  by 
two-thirds  in  value  of  the  share- 
holders. 

The  directors  did  not  wish  or 
intend  to  allot  the  new  stock 
among  the  shareholders  pro  rata, 
but  so  to  deal  with  the  last  1,650 
shares  as  to  appropriate  for  them- 
selves enough  shares  to  give  them 
more  than  a two-thirds  majority 
in  value  of  shareholders: — 

Held,  that  the  minority  share- 
holders were  not  required  to  sub- 
mit to  the  form  of  application 
proposed  by  the  circular;  there 
was  no  recognition  of  any  right  on 
the  part  of  existing  shareholders 
to  claim  a pro  rata  division  of  the 
proposed  new  issue,  and  at  this 
time,  by  the  appropriation  of  the 
350  shares,  the  minority  had  be- 
come less  than  one-third  in  value 
of  the  shareholders;  and,  there- 
fore, the  plaintiff  was  not  pre- 
cluded from  seeking  relief  in 
respect  of  the  total  issue  and  allot- 
ment of  the  new  stock. 

The  only  statutory  direction 
affecting  this  company  as  to  the 


allotment  of  stock  is  in  the  general 
Railway  Act  of  Ontario,  R.S.O. 
1897,  ch.  207  (incorporated  with 
the  special  Act),  sec.  34  (16)  of 
which  enacts  that  the  directors 
shall  make  by-laws  for  the  man- 
agement and  disposition  of  stock, 
not  inconsistent  with  the  laws  of 
the  Province;  but  no  by-laws  ap- 
peared to  have  been  made  with 
relation  to  the  allotment  or  dis- 
posal of  new  shares : — 

Held,  that  the  disposal  made  by 
the  directors  of  the  new  shares 
was  not  within  the  general  powers 
and  functions  of  the  directors  of 
such  companies;  it  was  a one- 
sided allotment  of  stock,  which 
ignored  the  just  claims  of  many 
shareholders,  and  in  effect 
amounted  to  a prejudicial  en- 
croachment on  the  voting  power 
of  the  minority;  it  was  not  within 
the  power  conferred  upon  the 
directors  by  sec.  6 of  the  Act  of 
incorporation,  to  exclude  any  one 
from  subscribing  for  stock  who,  in 
their  judgment,  would  hinder,  de- 
lay, or  prevent  the  company  from 
proceeding  with  and  completing 
their  undertaking  under  the  pro- 
visions of  the  Act;  and,  there- 
fore, the  allotment  should  be  de- 
clared invalid,  and  the  defendants 
be  restrained  from  voting  upon 
the  increased  capital  shares. 

The  plaintiff  was  allowed  his 
general  costs,  although  he  had 
alleged  fraud,  and  had  not  estab- 
lished it;  any  costs  arising  from 
the  charge  of  fraud  were  excluded. 
Martin  v.  Gibson,  623. 

2.  Ontario  Joint  Stock  Winding- 
up  Act — Order  under — Appeal  to 
Court  of  Appeal — Action  in  High 
Court  — Jurisdiction .] — Where  a 
winding-up  order  under  the  On- 
tario Winding-up  Act  is  made  in 
violation  of  the  provisions  of  the 
statute,  or  is  obtained  by  fraud 
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or  misrepresentation,  or  is  other- 
wise open  to  attack,  any  share- 
holder prejudicially  affected  may 
obtain  redress,  either  by  direct 
application  to  the  county  court 
Judge  if  the  order  has  been  made 
by  him  ex  parte,  or  if  made  by 
him  after  notice  then  by  way  of 
appeal  to  the  Court  of  Appeal. 

The  High  Court  of  Justice  for 
Ontario  has  no  jurisdiction  to 
intervene  in  an  action,  and  set 
aside  or  vacate  or  declare  invalid 
what  has  been  done  by  the  county 
court  Judge  under  the  Ontario 
Winding-up  Act,  R.S.O.  1897, 
ch.  222.  Deacon  v.  Kemp  Manure 
Spreader  Co.,  149. 

3.  Receiver — Leave  to  Bring  Ac- 
tion— Adverse  English  Decision .] — 
Leave  given  to  bring  an  action 
against  receivers  of  a company  in- 
corporated under  the  Ontario 
Companies  Act,  to  restrain  them 
from  carrying  out  a certain 
scheme  for  a fresh  bond  issue, 
notwithstanding  that  the  legality 
of  the  scheme  had  been  upheld  on 
motion  before  a Judge  of  the 
High  Court  of  Justice  in  England. 
In  re  Diehl  v.  Carritt,  Ex  p. 
Clement,  202. 

4.  Remuneration  of  Officers — Re- 
trospective Remuneration — 34  V id. 
ch.  98,  sec.  3 (0.)] — The  Act  of  in- 
corporation of  a charitable  society 
provided  that  the  corporation 
might  assign  to  any  of  its  officers 
such  remuneration  as  they  might 
deem  requisite : — 

Held,  that  a grant  by  the  share- 
holders at  an  annual  meeting  to 
the  treasurer  of  a sum  of  money  as 
remuneration  for  his  services  dur- 
ing the  past  30  years  was  intra 
vires  under  the  above  section. 
Bartram  v.  Birtwhistle,  634. 

5.  Shares  — Sale  — Transfer  — 
Registration  — Injunction  Pre- 


venting— Loss  of  Sale — Damages .] 
— The  plaintiff  purchased  from 
the  defendants  1,000  shares  of 
mining  stock,  and  received  from 
them  a certificate  for  that  num- 
ber of  shares,  made  out  in  favour 
of  one  C.,  and  by  him  indorsed 
with  a transfer  in  blank : — 

Held,  that  this  completed  the 
duty  of  the  defendants  as  sellers, 
and  it  was  not  incumbent  upon 
them  to  see  that  the  plaintiff 
should  become  registered  as  owner 
of  the  shares  upon  the  books  of 
the  company;  but  they  were 
under  obligation  to  do  nothing  to 
prevent  the  plaintiff  from  having 
the  shares  registered  in  his  name. 

The  plaintiff,  having  contracted 
to  sell  the  shares  at  a profit,  en- 
deavoured to  have  himself  regis- 
tered as  the  owner  of  1,000  shares 
and  to  obtain  two  certificates  for 
500  shares  each,  which  were  re- 
quired by  the  plaintiff’s  vendee 
as  a term  of  his  purchase,  but  was 
refused  registration  because  of  an 
injunction,  obtained  by  the  de- 
fendants, restraining  the  transfer 
agents  of  the  mining  company 
from  registering  any  transfers  of 
shares  standing  in  the  name  of 
C.:— 

Held,  that  the  plaintiff  was  en- 
titled to  recover  from  the  defen- 
dants as  damages  the  difference 
between  the  price  at  which  he  had 
contracted  to  sell  the  shares  and 
the  price  which  he  afterwards  ob- 
tained when  the  injunction  was 
dissolved,  and  he  was  registered 
as  owner  of  the  shares. 

Judgment  of  Mabee,  J., 
affirmed.  Boultbee  v.  Wills  & 
Co.,  227. 

See  Covenant. 


CONDITION  OF  DISCHARGE. 

See  Habeas  Corpus,  1. 
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CONSTABLE. 

See  Costs,  1. 


CONSTITUTIONAL  LAW. 

See  Indian. 


CONTRACT. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1 — Munici- 
pal Corporations,  3 — Parent 
and  Child — Vendor  and  Pur- 
chaser. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See  Negligence,  1 — Street 
Railways. 


CONVEYANCE  OF  LAND. 

See  Parent  and  Child. 


CONVICTION. 

See  Criminal  Law — Indian. 


COPY  OF  EVIDENCE. 

See  Costs,  4. 


COSTS. 

1.  Security  for  Costs — R.S.O. 
1897,  ch.  89 — Action  against  Con- 
stable for  Arrest  of  Plaintiff — De- 
fence on  Merits  — Affidavit  — In- 
sufficiency — Grounds  — Belief  — 
Rule  518  — Agent  — Solicitor.]  — 
The  provisions  of  R.S.O.  1897,  ch. 
89,  requiring  plaintiffs  in  actions 
against  justices  of  the  peace  and 
other  officers  fulfilling  public 
duties,  to  give  security  for  costs, 
in  certain  circumstances,  must  be 
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followed  with  some  approach  to 
strictness,  the  right  given  being  a 
variation  from  the  usual  course  of 
litigation. 

The  affidavit  filed  on  behalf  of 
the  defendant,  a constable,  in  an 
action  brought  against  him  for 
the  arrest  of  the  plaintiff,  in 
support  of  a motion  for  an  order 
for  security  for  costs  under  the 
Act  referred  to,  did  not,  in  the 
part  indicating  the  nature  of  the 
defence,  shew  the  grounds  for  the 
belief  of  the  deponent  in  the 
truth  of  the  statement  made,  as 
required  by  Con.  Rule  518,  where 
facts  are  stated  not  within  the 
knowledge  of  the  deponent;  and 
did  not  in  terms  state  that  the 
defendant  had  a good  defence  on 
the  merits,  or  set  out  the  facts 
justifying  the  conclusion  that  the 
defendant  had  such  defence,  or 
that  the  grounds  of  action  were 
trivial  or  frivolous : — 

Held , that  the  affidavit  was  in- 
sufficient; and  the  motion  should 
be  dismissed,  but,  as  it  appeared 
that  the  defendant  acted  as  an 
officer  of  the  law,  the  dismissal 
should  not  preclude  an  applica- 
tion upon  better  material,  on  pay- 
ment of  costs. 

Held , also,  that  the  solicitor  for 
the  defendant  was  an  “ agent  ” 
within  the  meaning  of  the  statute, 
and  might  make  the  affidavit. 

Decisions  of  Clute,  J.,  and  the 
Master  in  Chambers,  reversed. 
Robinson  v.  Morris,  649. 

2.  Taxation  — Counsel  Fee  — 
Trial  or  Assessment  of  Damages — 
Interlocutory  Judgment  — Items 
152,  153,  of  Tariff  of  Costs.] — In 
an  action  for  damages  for  per- 
sonal injuries,  the  defendants  en- 
tered no  appearance  and  filed  no 
statement  of  defence.  Interlocu- 
tory judgment  was  not  signed,  and 
there  was  no  admission  of  the 
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liability  of  the  defendants.  Notice 
of  assessment  was  served  by  the 
plaintiffs  by  posting  it  up  in  the 
office  of  the  Court.  Both  the 
plaintiff  and  defendants  issued 
commissions  and  took  evidence 
abroad,  and  the  defendants  ob- 
tained an  order  for  the  examina- 
tion of  the  plaintiff  by  medical 
practitioners.  On  the  opening  of 
the  case  at  the  trial  (6r  assess- 
ment) counsel  for  the  defendants 
admitted  that  they  did  not  intend 
to  contest  liability,  and  the  only 
matter  tried  out  was  the  quantum 
of  damages: — 

Held,  that  the  plaintiff  was  not 
limited,  in  taxing  costs  against 
the  defendants,  to  the  counsel  fee 
mentioned  in  item  152  of  the  tariff 
as  appropriate  upon  a mere  assess- 
ment of  damages,  but  was  en- 
titled to  a counsel  fee  as  upon  a 
trial,  as  provided  in  item  153; 
the  assessment  referred  to  in  item 
152  being  that  which  follows  upon 
an  interlocutory  judgment. 

Semble,  per  Meredith,  C.J.C.P., 
that  the  paragraphs  which  follow 
items  152  and  153  in  the  tariff  are 
intended  to  give  the  taxing  officer 
a discretion  to  increase  the  fee  for 
the  brief  both  for  the  assessment 
of  damages  and  for  the  trial. 

Order  of  Falconbridge, 
C.J.K.B.,  affirmed.  Hamilton  v. 
Hamilton,  Grimsby,  and  Beams- 
ville  Electric  R.W.  Co.,  50. 

3.  Taxation  — Proceedings 
under  Mortgage — Local  Registrar .] 
—A  local  registrar  is  not  one  of 
“the  taxing  officers  of  the  Supreme 
Court  of  Judicature’ ’ mentioned 
in  R.S.O.  1897,  ch.  121,  sec.  30, 
and,  if  he  is  not  a local  Master, 
has  no  jurisdiction,  under  that 
section,  to  tax  mortgagees’  costs 
of  sale  proceedings.  Re  Drink- 
water  and  Kerr,  76. 


[vol. 

4.  Taxation  — Redemption  Ac- 
tion— Taking  Mortgage  Accounts  in 
Master's  Office — Items.] — The  pro- 
curing of  a copy  of  evidence  taken 
in  the  Master’s  office  for  use  on 
the  argument  before  the  Master 
may  be  taxed  and  allowed  in 
proper  cases. 

Re  Robinson  (1895),  16  P.R. 
423,  discussed. 

Per  Riddell,  J. : — The  following 
items  in  a defendant’s  bill  are 
taxable  in  reference  to  taking  of 
mortgage  accounts  in  the  Master’s 
office : — 

(1)  Attendance  by  the  other 
party’s  solicitor  on  inspection  of 
productions; 

(2)  Counsel  fee  advising  on 
evidence ; 

(3)  Letter  to  client  to  call  after 
service  of  notice  of  intention  to 
cross-examine  on  affidavit; 

(4)  Attending  and  copying  en- 
tries in  books  of  account  pro- 
duced; 

(5)  Attendance  of  clients  going 
over  accounts  and  surcharge  of 
plaintiff  and  considering  and  ad- 
vising on; 

(6)  Attendance  of  plaintiff’s 
solicitor  going  over  accounts  and 
discussing  and  making  list  of  such 
as  can  and  cannot  be  agreed  upon 
and  admitted; 

(7)  The  issue  of  a new  subpoena 
for  witnesses  to  be  examined  upon 
a day  subsequent  to  that  for  which 
they  were  originally  subpoenaed 
and  brought  into  the  Master’s 
office ; 

(8)  Attendance  by  client  and 
advising  after  arrangement  made 
to  proceed  with  case  on  a certain 
day; 

(9)  Perusal  of  accounts  and 
considering  and  taking  instruc- 
tions for  supplemental  accounts; 

(10)  Counsel  fee  on  reference. 
Plenderleith  v.  Parsons,  397. 
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See  Company,  1— Executors 
and  Trustees — Infant — Rail- 
way, 2. 


COUNSEL  FEE. 

See  Costs,  2. 


COUNTERCLAIM. 

See  Trusts  and  Trustees. 


COUNTY  COURT  JUDGE. 

See  Municipal  Corporations, 
2 — Parliamentary  Elections,  2. 


COUNTY  COURT  JUDGE’S 
CRIMINAL  COURT. 

See  Criminal  Law,  9. 


COUNTY  COURTS. 

See  Appeal,  1. 


COURT  OF  APPEAL. 

See  Appeal,  3 — Company,  2. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes,  2. 


COURTS. 

See  Appeal — Assessment  and 
Taxes,  2 — Company,  2 — Crimi- 
nal Law,  9 — Executors  and 
Trustees — Habeas  Corpus,  1 — 
Marriage — Municipal  Corpora- 
tions, 2. 


COVENANT. 

Restraint  of  Trade — u Continue 
to  Carry  on  Business ” — Sale  of 
Business  to  Company — Covenantee 
Interested  in  Company  and  Acting 


as  Manager.] — The  plaintiff  and 
defendant  were  engaged  as  part- 
ners in  the  business  of  nursery- 
men and  fruit  sellers.  Upon  dis- 
solving partnership,  the  plaintiff 
continued  the  fruit  branch  and 
the  defendant  the  nursery  branch, 
each  agreeing  that  for  ten  years 
he  would  not  engage  in  the  kind 
of  business  to  be  done  by  the 
other.  The  defendant’s  covenant 
was  that  he  would  not  compete 
with  the  plaintiff  in  the  fruit  busi- 
ness, provided  the  plaintiff  should 
“ continue  for  such  time  to  carry 
on  the  fruit  business:” — 

Held,  that  this  was  to  be  read 
as  a personal  engagement  for  ten 
years  by  the  defendant  that  he 
would  not  interfere  with  the  fruit 
business  of  the  plaintiff,  provided 
that  the  plaintiff  should  always 
during  that  time  continuously 
carry  on  as  proprietor  that  busi- 
ness ; and  the  plaintiff  had  ceased 
to  carry  on  the  fruit  business  by 
entering  into  an  incorporated 
company  and  transferring  to  that 
body  his  plant,  property,  and 
goodwill  in  the  business,  although 
he  was  a shareholder  and  acted  as 
manager  while  the  company  did 
business,  and,  when  that  ceased, 
resumed  the  fruit  business  on  his 
own  account;  and  therefore  he 
was  not  entitled  to  restrain  the 
defendant  from  engaging  in  the 
fruit  business  during  the  ten 
years. 

In  re  Sax,  Barned  v.  Sax  (1893) 
62  L.J.  Ch.  688,  68  L.T.N.S.  849, 
41  W.R.  584,  3 R.  638,  approved 
and  applied. 

Judgment  of  Clute,  J., 
affirmed.  Carpenter  v.  Carpenter ,9. 

See  Mortgage. 

CRIMINAL  LAW. 

1.  Evidence — Dying  Declaration 
— Expectation  of  Death — Threats — 
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Improper  Admission  of  Evidence — 
No  Substantial  Wrong  or  Mis- 
carriage — Criminal  Code,  sec. 
1019.] — Upon  the  trial  of  the 
prisoner  for  the  murder  of  a 
foreigner,  the  evidence  shewed 
that  the  deceased  was  found  lying 
on  the  floor  of  a bedroom  in  his 
house.  He  was  lifted  up  and  laid 
upon  the  bed,  when  it  appeared 
that  he  had  received  a wound 
from  a pistol  bullet,  and  it  was 
subsequently  shewn  that  this 
wound  was  the  cause  of  his  death. 
A man  testified  that  shortly  after- 
wards he  entered  the  room  and 
asked  the  deceased,  “Who  cut 
you?”  to  which  the  deceased 
answered,  “No  cut,  Jake  shoot.” 
The  witness  then  said  to  the  de- 
ceased that  he  would  send  for  a 
doctor,  and  the  deceased  answered 
“No  doctor,  Billy,  me  die:” — 

Held,  that  the  statement  of  the 
deceased,  “Jake  shoot,”  that  is, 
that  the  prisoner  shot  him,  as  re- 
lated by  the  witness,  was  properly 
received  in  evidence  as  a dying 
declaration,  the  words  “No  doc- 
tor, me  die,”  being  sufficient  to 
shew  that  the  deceased  spoke 
under  a belief  without  hope  that 
he  was  about  to  die  from  the 
wound  that  had  been  inflicted 
upon  him;  and  it  made  no  differ- 
ence that  the  words  incriminating 
the  prisoner  preceded  the  words 
shewing  the  expectation  of  death. 

Held,  also,  that  there  was  no 
reason  for  excluding  testimony 
proving  quarrels  between  the  de- 
ceased and  the  prisoner  and 
threats  made  by  the  latter. 

Evidence  of  threats  made  by 
the  prisoner  in  respect  of  another 
person  was  improperly  admitted, 
but,  in  the  circumstances,  no  sub- 
stantial wrong  or  miscarriage  of 
justice  was  occasioned  on  the 
trial  by  reason  of  the  evidence, 
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and  therefore,  under  sec.  1019  of 
the  Criminal  Code,  which  declares 
that  “no  conviction  shall  be  set 
aside  nor  any  new  trial  directed, 
although  it  appears  that  some 
evidence  was  improperly  admitted 
. . . unless,  in  the  opinion  of 

the  Court  of  Appeal,  some  sub- 
stantial wrong  or  miscarriage  was 
thereby  occasioned  on  the  trial,” 
the  conviction  should  not  be  set 
aside  or  a new'  trial  directed. 
Rex  v.  Sun  field,  252. 

2.  Evidence  of  Girl  under  12 — 
Understanding  of  Nature  of  Oath — 
Instruction .] — Upon  a stated  case 
the  question  was  whether  a girl 
under  fourteen  appeared  suffi- 
ciently to  understand  the  nature 
of  an  oath  to  justify  the  magis- 
trate in  receiving  her  testimony. 
The  magistrate  stated  that  on 
examination  of  the  girl  he  found 
that  she  did  understand,  and 
there  was  nothing  in  her  answers 
as  reported  to  indicate  otherwise. 
It  appeared,  also,  that  she  had 
been  attending  school,  and  the 
handwriting  of  her  signature  to 
the  depositions  was  good: — 

Held,  that  the  magistrate  was 
right  in  receiving  the  girl’s  evi- 
dence under  oath,  and  that  the 
fact  that  she  had  been  instructed 
on  the  subject  of  the  nature  and 
meaning  of  an  oath  a few  days 
before  the  trial  afforded  no  suffi- 
cient ground  for  holding  other- 
wise. Rex  v.  Armstrong,  47. 

3.  Indictment  for  Robbery  with 
Violence  and  Wounding  — J ury  — 
Finding  “ Guilty  of  Assault  ” — In- 
terpretation— New  Trial.] — On  the 
trial  at  the  general  sessions  of  the 
peace  of  an  indictment  charging 
two  prisoners  with  robbery  with 
violence  and  wounding,  on  the 
jury  bringing  .in  a finding  of 
“guilty  of  assault,”  the  chairman 


XV.] 


INDEX. 


681 


questioned  the  county  attorney 
as  to  its  meaning,  when  he  re- 
plied, “ assault  as  charged  in  the 
indictment.”  The  chairman  then 
asked  the  foreman,  when  he  re- 
plied, “We  mean  inflicting  the 
blow  with  a bottle  as  described, 
but  not  guilty  of  robbery,”  and, 
on  being  questioned  as  to  which 
prisoner,  replied,  “Both,”  where- 
upon the  chairman  indorsed  the 
verdict  on  the  record  as  follows: 
“Guilty  of  assault  as  charged,  but 
not  guilty  of  robbery,”  he  so 
interpreting  the  finding : — 

Held,  that  the  verdict  was  not 
properly  interpreted  and  acted 
upon  by  the  chairman,  and  was 
not  rightly  recorded;  and  a new 
trial  was  directed.  Rex  v.  Edmon- 
stone,  325. 

4.  Keeping  Common  Betting 
House  — Betting  on  Racecourse  — 
Definition  of  “Place”  — Criminal 
Code,  secs.  227,  228.] — In  order  to 
constitute  a “place”  within  the 
meaning  of  sec.  227  of  the  Criminal 
Code,  there  must  be  a measure  of 
fixity,  localization,  and  exclusive 
right  of  user. 

The  defendants  were  two  of  a 
number  of  bookmakers  who,  on 
payment  of  the  usual  entrance 
fee,  were  admitted,  along  with 
the  general  public,  to  a fenced 
enclosure  owned  and  controlled 
by  the  Ontario  Jockey  Club,  an 
incorporated  racing  association. 
These  bookmakers  laid  bets  from 
day  to  day,  through  their  assis- 
tants, with  members  of  the  general 
public  attending  the  races.  They 
did  not  use  any  desk,  stool,  um- 
brella, tent,  or  booth,  or  erection 
of  any  kind,  to  mark  any  place 
where  bets  were  made,  and  no 
part  of  the  general  enclosure  was 
especially  allocated  to  them,  nor 
did  they  occupy  a fixed  position, 
but  during  each  race  stood  as 


much  as  possible  about  the  same 
spot  within  a radius  of  from  five 
to  ten  feet.  The  betting  opera- 
tions were  carried  on  in  the  same 
method  as  in  the  case  of  Rex  v. 
Saunders,  except  that  in  that  case 
the  bookmakers  used  a wooden 
box  or  booth,  moved  about  on 
castors  from  one  part  of  the 
grounds  to  another  during  the 
progress  of  the  race  meeting: — 

Held,  that  the  defendants  did 
not  occupy  a “house,  office,  room, 
or  other  place,”  within  the  mean- 
ing of  sec.  227  of.  the  Criminal 
Code,  and  were,  therefore,  not 
guilty  of  the  offence  of  keeping  a 
“common  betting  house”  under 
sec.  228  of  the  Code. 

Powell  v.  Kempton  Park  Race- 
course Co.,  [1899]  A.C.  143,  fol- 
lowed. 

Rex  v.  Saunders  (1907),  38 
S.C.R.  382,  distinguished.  Rex  v. 
Moylett,  348. 

5.  Keeping  Common  Gaming 
House  — Summary  Trial  — Police 
Magistrate — Right  of  Accused  to 
Elect  to  he  Tried  by  Jury — Criminal 
Code,  secs.  773,  774.] — A police 
magistrate  has  not  absolute  and 
summary  jurisdiction  under  secs. 
773  and  774  of  the  Criminal  Code 
to  try,  without  their  consent, 
persons  accused  of  keeping  a 
common  gaming  house;  such 
persons  have  the  right  to  elect  to 
be  tried  by  a jury;  the  words 
“disorderly  house”  in  sec.  773  do 
not  include  “common  gaming 
house,”  but  are  limited  by  the 
words  which  immediately  follow 
them,  “ house  of  ill  fame  or  bawdy 
house.” 

The  Queen  v.  France  (1898), 
1 Can.  Crim.  Cas.  32,  approved 
and  followed. 

The  accused  having  been  ille- 
gally tried  and  convicted  before 
a magistrate,  their  conviction  was 
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quashed,  and  it  was  directed  that 
they  should  be  accorded  the  right 
of  election  to  be  tried  by  or  with- 
out a jury,  and  that  they  should 
be  tried  accordingly.  Rex  v.  Lee 
Guey,  235. 

6.  Liquor  License  Act — Convic- 
tion for  Second  Offence — Imprison- 
ment— Habeas  Corpus  and  Cer- 
tiorari in  Aid — Right  of  Court  to 
Go  behind  Regular  Conviction — 
R.S.O.  1897,  ch.  83,  sec.  5 — Police 
Magistrate — Territorial  J urisdic- 
tion — Warrant  of  Commitment — 
Clerical  Error — Depositions  before 
Magistrate — Absence  of  Proof  of 
Previous  Conviction — Affidavit  of 
Magistrate — Defendant  not  Allowed 
Reasonable  Opportunity  to  Make 
Defence  — Discharge .]  — On  a 
motion  upon  habeas  corpus  for  the 
discharge  of  a person  imprisoned 
under  a conviction  regular  on  its 
face,  the  Court  will  not  re-hear 
the  case  or  weigh  the  evidence  or 
sit  in  appeal,  but  will  examine  the 
depositions  returned  upon  cer- 
tiorari granted  in  aid  of  the  habeas 
corpus , to  see  if  there  is  any  evi- 
dence to  sustain  the  conviction, 
and,  if  none  is  found,  will  dis- 
charge the  prisoner;  this  is  re- 
quired by  the  language  of  R.S.O. 
1897,  ch.  83,  sec.  5. 

2.  The  police  magistrate  for  the 
town  of  Brampton  has  jurisdic- 
tion, at  the  request  of  the  police 
magistrate  for  the  township  of 
Toronto,  to  try  a person  accused 
of  an  offence  committed  in  the 
township. 

3.  A prisoner  will  not  be  dis- 
charged because  the  warrant  of 
commitment  returned,  by  a cleri- 
cal error,  bears  a date  before  that 
of  the  conviction  upon  which  it  is 
founded. 

4.  The  conviction  of  the 
prisoner  returned  purported  to  be 
for  a second  offence  of  selling  in- 


[vol. 

toxicating  liquor  without  a license, 
contrary  to  the  Ontario  Liquor 
License  Act,  and  the  sentence  was 
four  months’  imprisonment  as  for 
a second  offence.  By  sec.  99  of 
the  Act  the  magistrate  is  required 
to  reduce  to  writing  the  evidence 
of  the  witnesses,  which  is  to  be 
read  over  to  and  signed  by  them. 
The  depositions  returned  failed  to 
shew  any  proof  of  a previous  con- 
viction : — 

Held,  that  the  magistrate’s 
affidavit  that  proof  of  the  previous 
conviction  was  in  fact  properly 
given  could  not  be  accepted  on 
the  motion  for  discharge  of  the 
prisoner,  and  no  evidence  being 
returned  to  warrant  the  convic- 
tion for  a second  offence,  which 
was  essential  to  support  the  ad- 
judication of  imprisonment  for 
four  months,  the  prisoner  was  en- 
titled to  his  discharge. 

5.  The  prisoner  was  also  en- 
titled to  his  discharge  on  the 
ground  that  he  was  not  allowed 
fair  or  reasonable  opportunity  to 
make  his  defence;  he  was  served 
with  a summons  to  appear  the 
next  day  after  service  to  answer 
the  charge;  he  did  so;  the  in- 
formation was  then  amended  so 
as  to  charge  an  offence  upon  a 
day  other  than  either  of  those 
mentioned  in  the  summons;  and 
he  was  refused  an  adjournment; 
all  of  which,  as  well  as  other 
things  in  the  proceedings  before 
the  magistrate,  was  contrary  to 
natural  justice.  Rex  v.  Farrell, 
100. 

7.  Liquor  License  Act — Sale  of 
Liquor  during  Prohibited  Hours — 
Conviction  of  Two  Persons  for 
Same  Offence  — Requisition  for 
Medical  Purposes — Exception  not 
Negatived  by  Information — Burden 
of  Proof  — Power  of  Court  to 
Amend.] — B.,  a hotel-keeper,  and 
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O.,  his  bartender,  were  convicted 
by  a magistrate  upon  informa- 
tions charging  them  with  the 
illegal  sale  of  liquor  during  pro- 
hibited hours,  both  informations, 
however,  referring  to  the  same 
sale.  Both  convictions  were 
quashed  by  the  district  court 
Judge  as  being  in  contravention 
of  the  Liquor  License  Act,  sec. 
112,  sub-sec.  2,  which  provides 
that  in  such  a case  both  the 
accused  parties  shall  not  be  con- 
victed of  the  same  offence.  On 
appeal  to  a Divisional  Court: — 

Held,  that  as  to  O.  the  Judge’s 
order  was  right  on  the  ground 
taken  by  him,  but  as  to  B.,  who 
was  convicted  before  0.  was  tried, 
the  subsequent  conviction  of  O. 
could  not  affect  the  validity  of 
the  conviction  against  B. 

(2)  As,  however,  the  informa- 
tion did  not  negative  the  excep- 
tion in  sec.  54  of  the  Act  protect- 
ing sales  to  vendees  holding  requi- 
sitions for  the  purchase  of  liquor 
for  medicinal  purposes,  the  prose- 
cutor was  bound  to  adduce  evi- 
dence that  the  sale  was  not  within 
that  exception,  and  as  there  was 
no  evidence  before  the  magistrate 
on  that  point,  the  order  quashing 
B.’s  conviction  must  be  upheld. 

(3)  Although  the  magistrate 
might  have  amended  the  informa- 
tion at  the  trial,  subject  to  sec.  104 
of  the  Act,  by  adding  a clause 
negativing  the  exception,  no  such 
amendment  could  now  be  made. 

Regina  v.  White  (1871),  21  C.P. 
354,  followed.  Rex  v.  Boomer, 
321. 

8.  Liquor  License  Act — Sale  of 
Liquor  without  a License — Absence 
of  Evidence  to  Shew  Sale  by  Defen- 
dant— Habeas  Corpus — Certiorari.] 
— The  taking  down  of  the  evi- 
dence under  the  Liquor  License 
Act,  R.S.O.  1897,  ch.  245,  is  not 


only  for  the  protection  of  the 
magistrates,  but  as  a record  of 
the  material  on  which  a convic- 
tion is  founded  in  case  of  ulterior 
proceedings  in  respect  of  it,  the 
Court  being  bound  by  such  evi- 
dence, without  any  power  to  re- 
mit the  case  back  to  the  magis- 
trates to  take  further  evidence. 

Where,  therefore,  a defendant 
was  convicted  and  imprisoned  for 
the  sale  of  liquor  without  a license, 
but  the  evidence  returned  in 
response  to  certiorari,  issued  in  aid 
of  a writ  of  habeas  corpus,  while 
disclosing  a sale  on  the  premises, 
failed  to  shew  a sale  by  the  defen- 
dant himself,  the  conviction  and 
imprisonment  of  the  defendant 
were  held  to  be  illegal,  and  an 
order  was  made  for  his  discharge 
from  custody. 

Where  a certiorari  is  issued  in 
aid,  under  sec.  5 of  the  Ontario 
Habeas  Corpus  Act,  R.S.O.  1897, 
ch.  83,  and  the  proceedings  ante- 
rior to  the  warrant  are  returned, 
the  Court  is  bound  to  examine 
them  to  see  if  they  authorize  the 
detention,  and,  if  not,  to  discharge 
the  prisoner.  Rex  v.  Brisbois,  264. 

9.  Procedure  — County  Court 
Judge's  Criminal  Court— Court  of 
Record — Right  to  Issue  Writ  of 
Habeas  Corpus  to — Certiorari  in 
Aid  of  — Refusal  to  Discharge 
Prisoner — Omission  to  File  Papers 
in  High  Court. — Non-return  to 
County  Judge's  Court — Validity  of 
Conviction.] — A prisoner  charged 
with  perjury  elected  to  be  tried 
without  a jury  at  the  county 
court  Judge’s  criminal  court,  and 
was  tried  there  and  convicted,  the 
Judge  refusing  to  state  a case  for 
the  Court  of  Appeal;  but  post- 
poning judgment  to  enable  the 
prisoner  to  appeal.  The  Court  of 
Appeal,  however,  refused  leave  to 
do  so.  The  discharge  of  the 
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prisoner  was  then  moved  for  in 
the  High  Court  under  habeas 
corpus,  and  certiorari  issued  in  aid 
thereof;  which  was  refused  on  the 
ground  that  the  habeas  corpus, etc., 
had  been  improvidently  issued, 
that  writ  not  lying  to  the  county 
court  Judge’s  court,  a court  of 
record,  and  the  prisoner  was  re- 
manded for  sentence,  which  was 
pronounced  without  any  objec- 
tion. Some  time  afterwards  the 
sentence  was  objected  to  for 
alleged  want  of  jurisdiction  in 
the  county  court  Judge  to  pro- 
nounce it,  because  the  papers 
which  had  been  returned  to  but 
not  filed  in  the  High  Court  under 
the  certiorari  had  not  been  brought 
back,  but  were  in  the  hands  of  one 
of  the  High  Court  officers,  and  so 
did  not  repass  to  the  county  court 
Judge’s  court,  a special  order  of 
transfer  being  necessary. 

A motion  for  leave  to  appeal 
from  the  conviction,  and  for  an 
order  requiring  the  county  court 
Judge  to  state  a case,  was,  under 
the  circumstances,  refused.  Rex 
v.  Harrison,  231. 

See  Habeas  Corpus — Indian. 


CROWN. 

See  Assessment  and  Taxes,  5 
— Water  and  Watercourses,  1. 


DAMAGES. 

See  Company,  5 — Easement — 
Railway,  1 — Timber. 


DECLARATION  OF  NULLITY. 

See  Marriage. 


DECLARATION  OF  SECRECY. 

See  Municipal  Corporations, 
5. 


[VOL. 

DEED. 

See  Parent  and  Child — Tim- 
ber— Vendor  and  Purchaser,  2. 


DEFAMATION. 

Slander  — Privileged  Occasion 
— Contradictory  Statement — Malice 
— Evidence  of.\ — The  defendant, 
the  yard  master  in  a railway  yard, 
forthwith  reported  to  the  train 
master,  to  whom  it  was  his  duty 
to  report,  that  he  had  seen  the 
plaintiff,  a car  examiner,  break 
into  a car  and  take  therefrom  a 
bundle  of  handles,  whereupon  the 
train  master  reported  it  to  the 
company’s  detective,  and,  some 
four  days  afterwards,  the  plain- 
tiff was  called  into  the  company’s 
office,  the  train  master,  the  detec- 
tive, and  a couple  of  other  officials 
being  present,  and,  on  his  denying 
any  knowledge  of  the  handles,  the 
defendant  was  called  in,  and,  on 
being  questioned,  made  the  charge 
already  referred  to.  In  an  action 
for  slander  brought  by  the  plain- 
tiff against  the  defendant,  the 
plaintiff  stated  that  shortly  before 
being  called  into  the  office  he  had 
met  the  defendant,  who  informed 
him  of  the  car  having  been  broken 
open,  but  that  he  did  not  know 
who  did  it : — 

Held,  that  while  the  occasion  on 
which  the  alleged  defamatory 
statement  was  made  was  one  of 
qualified  privilege,  the  statement 
made  by  the  defendant  to  the 
plaintiff  was  evidence  of  the  de- 
fendant’s disbelief  in  the  truth  of 
the  charge,  and  therefore  of 
malice  to  go  to  the  jury  to  dis- 
place the  protection  afforded  by 
the  privileged  occasion. 

Judgment  of  a Divisional  Court 
reversing  the  judgment  of  Anglin, 
J.,  at  the  trial,  affirmed.  Woods 
v.  Plummer,  552. 
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DEPOSIT. 

See  Vendor  and  Purchaser,  3. 


DIRECTORS. 

See  Company,  1. 


DISCOVERY. 

See  Seduction. 


DISTRIBUTION  OF  ESTATES. 

Absentee  Next  of  Kin— Adver- 
tisement for  Creditors  and  Others — 
Publication  in  Newspaper — Fail- 
ure of  Absentee  to  Make  Claim — 
R.S.O.  1897,  ch.  129 —Bar  to 
Future  Claim.] — The  administra- 
tors of  the  estate  of  an  intestate, 
who  died  in  1906,  inserted  three 
times  in  a newspaper  published  at 
the  place  in  Ontario  where  the 
intestate  was  residing  at  the  time 
of  his  death,  an  advertisement 
headed  “ Notice  to  Creditors/’ 
given  pursuant  to  R.S.O.  1897, 
ch.  129,  calling  upon  “all  credi- 
tors and  others  having  claims 
against  the  estate”  of  the  de- 
ceased to  send  them  in  to  the 
solicitor  for  the  administrators  by 
a named  date,  and  stating  that 
after  such  date  they  would  not  be 
liable  to  any  person  of  whose 
claim  notice  should,  not  have  been 
received.  One  of  the  next  of  kin, 
who  would,  if  alive,  have  been 
entitled  to  a distributive  share  of 
the  estate,  had  left  Canada,  in 
1876,  and  no  communication  had 
since  been  received  from  him  or 
information  about  him,  except 
that  soon  after  his  departure  a 
sister  of  his  heard  that  he  was  in 
Oregon,  and  in  1895  an  aunt 
heard  that  he  was  dead.  Diligent 
nquiry  was  made  for  him  in  1882, 


but  he  was  not  then  found.  No 
one  had  ever  heard  of  his  marry- 
ing. No  claim  was  made  on  his 
behalf  upon  the  estate : — 

Held,  that  the  advertisement 
was  sufficient ; that  it  covered 
next  of  kin ; and  that  the  absentee 
would  be  barred  if  he  were  here- 
after to  make  any  claim;  and 
therefore  the  administrators 
should  divide  the  assets  amongst 
those  entitled  as  though  the  ab- 
sentee were  assuredly  dead  with- 
out ever  having  had  issue.  Re 
Ashman,  42. 


DIVIDEND. 

See  Limitation  of  Actions,  1. 


DIVISION  COURTS. 

See  Appeal,  2. 


DIVISIONAL  COURT. 

See  Appeal,  1,  2 — Habeas 
Corpus,  1. 


DOMICILE. 

See  Revenue. 


DYING  DECLARATION. 

See  Criminal  Law,  1. 


EARLY  CLOSING  BY-LAW. 

See  Municipal  Corporations, 
4. 


EASEMENT. 

Light — Obstruction  to  Access  of 
Light  to  Windows — Cluim  under 
Grant  — Distinction  between  Grant 
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and  Ancient  Lights — Injunction — 
Waiver  — Damages .]  — The  rules 
settled  by  the  Courts  in  case  of 
the  interference  with  ancient 
lights  are  not  applicable  to  a case 
where,  as  here,  the  plaintiff's 
rights  are  dependent  upon  a prior 
conveyance  from  the  common 
owner  of  his  lot  and  the  adjoining 
one,  now  owned  by  the  defen- 
dants, the  plaintiff  being  entitled 
to  receive  such  access  of  light 
through  his  windows  as  they  had 
at  the  time  of  the  severance  of  his 
lot  from  that  owned  by  the  de- 
fendants. 

Held,  however,  Mabee,  J.,  dis- 
senting, that  the  plaintiff  had,  by 
his  inertness  in  insisting  on  his 
rights,  while  the  defendants’ 
building  complained  of  was  in 
course  of  construction,  disentitled 
himself  to  a mandatory  injunc- 
tion for  its  removal,  his  remedy 
being  limited  to  an  award  of 
damages. 

Held,  also,  that  the  existence,  at 
the  time  of  the  grant  to  the  plain- 
tiff’s predecessor  in  title,  of  an 
outstanding  mortgage,  which  was 
subsequently  discharged,  was  not 
material.  Simpson  v.  Eaton,  161. 

See  Assessment  and  Taxes,  5 
—Way,  3. 


EJECTMENT. 

See  Trusts  and  Trustees. 


ELECTION. 

See  Criminal  Law,  5 — Trusts 
and  Trustees. 


ELECTIONS. 

See  Parliamentary  Elec- 
tions. 


[vol. 

ESCAPE. 

See  Habeas  Corpus,  2. 


EVIDENCE. 

See  Costs,  4 — Criminal  Law, 
1,  2,  6,  7,  8 — Defamation — 
Municipal  Corporations,  2 — Se- 
duction. 


EXAMINATION  OF  PARTIES. 

See  Seduction. 


EXECUTION. 

1.  Fi.  Fa.  Goods  — Overdue 
Chattel  Mortgage — Equity  of  Re- 
demption— Bond  Fide  Sale  before 
Seizure  — Interpleader.]  — Under 
R.S.O.  1897,  ch.  77,  sec.  17,  as 
amended  by  62  Viet.  ch.  7,  sec.  9, 
and  3 Edw.  VII.  ch.  7,  sec.  18  (O.), 
a fi.  fa.  goods  does  not  bind  goods 
of  the  execution  debtor,  which  at 
the  time  of  the  delivery  of  the 
writ  to  the  sheriff  are  subject  to 
an  overdue  chattel  mortgage, 
until  actual  seizure  under  the 
writ,  and  a bond  fide  purchaser 
from  the  execution  debtor,  before 
seizure,  will  acquire  his  interest 
in  the  property  free  from  the 
execution.  Allan  v.  Place,  476. 

2.  Fi.  Fa.  Lands— Sale  by  Sheriff 
— Action  to  Set  aside — Purchase  by 
Execution  Creditor  — Agreement 
for  Re-sale  — Irregularities  — In- 
adequacy of  Price — Sheriff — Ne- 
gligence— Remedy.] — A firm  of  soli- 
citors, defendants  in  this  action, 
recovered  judgment  against  the 
plaintiff  for  $97,  and  placed  in  the 
hands  of  the  sheriff  a fi.  fa.  lands, 
under  which  the  plaintiff’s  life 
estate  in  land  said  to  be  worth 
$3,500  was  sold,  subject  to  certain 
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charges,  for  $70,  to  one  of  the 
solicitors,  who  had  previously 
made  an  arrangement  with  their 
co-defendant,  wife  of  the  plain- 
tiff, to  allow  her  the  benefit  of  the 
purchase.  In  an  action  to  set 
aside  the  sale  or  to  declare  the 
defendants  trustees  for  the  plain- 
tiff:— 

Held,  that  the  execution  credi- 
tor had  the  right  to  purchase,  and 
was  not  affected  by  any  irregu- 
larities or  omissions  on  the  sheriff’s 
part;  nor  could  a sale  under  pro- 
cess of  law  be  successfully  at- 
tacked for  mere  inadequacy  of 
price,  unless,  perhaps,  it  was  so 
grave  and  extreme  as  to  compel 
a conclusion  of  fraud  or  malversa- 
tion. 

Where  the  conveyance  has  been 
executed  by  the  sheriff,  the  fact 
that  the  purchaser  has  entered 
into  a binding  agreement  to  sell 
at  an  advance  to  another,  does 
not  afford  ground  for  invalidating 
the  deed. 

Semble,  that  the  sheriff  (since 
deceased)  might  have  been  guilty 
of  negligence  in  disposing  of  the 
property;  and,  if  there  were  evi- 
dence to  support  an  action  against 
his  estate  or  his  sureties,  such  an 
action  would  not  be  barred  by 
this  action.  McNichol  v.  McPher- 
son, 393. 

3.  Practice  — Judgment  — Con. 
Rule  843.]  — Under  Con.  Rule 
(1897)  No.  843,  a judgment  credi- 
tor is  entitled  to  sue  out  execution 
instanter  upon-  judgment  being 
signed,  and  without  waiting  until 
it  is  duly  entered.  For  purposes 
of  execution  a judgment  under 
which  a sum  of  money  is  payable 
is  complete  when  it  is  signed. 
Rossiter  v.  Toronto  Street  R.W. 
Co.,  297. 


EXECUTORS  AND  TRUSTEES. 

Accounts  — Surrogate  Court  — 
Approval  by  Judge — Fraud  or  Mis- 
take— Items  of  Overcharge — Appli- 
cation to  Re-open  Accounts — Re- 
opening Limited  to  Items  Proved — 
Surrogate  Courts  Act — Jurisdiction 
— CWs.] — A petition  by  the  cestui 
que  trust  to  the  Judge  of  a surro- 
gate court  to  set  aside  an  order 
made  by  him  upon  the  passing  of 
the  accounts  of  the  trustees  and 
to  re-open  the  accounts,  was  dis- 
missed with  costs,  subject  to  the 
petitioner  being  allowed  to  sur- 
charge the  accounts  of  the  trustees 
upon  two  items,  viz.,  premiums 
paid  by  the  trustees  for  fire  insur- 
ance, from  which  they  should  have 
deducted  rebates  or  commissions 
allowed  to  them  by  the  insurance 
companies,  and  an  overcharge  of 
one  cent  a share  upon  a purchase 
of  3,000  shares  of  mining  stock  by 
former  trustees: — 

Held,  affirming  the  judgment  of 
the  Judge  of  the  surrogate  court 
(York),  that  he  had  properly  re- 
fused to  open  up  the  accounts  in 
regard  to  the  purchase  of  the 
mining  stock  referred  to,  in  regard 
to  an  alleged  overcharge  of  inter- 
est, in  regard  to  the  sale  of  a 
property  without  notice  to  the 
petitioner,  in  regard  to  certain 
mortgage  accounts,  and  in  regard 
to  other  matters. 

It  was  contended  for  the  peti- 
tioner that  the  non-disclosure  of 
the  fact  that  the  rebates  had  been 
allowed  amounted  to  fraud  on  the 
part  of  the  trustees  entitling  the 
petitioner  to  have  the  accounts  re- 
opened and  taken  de  novo,  and 
that,  at  all  events,  coupled  with 
the  overcharge  as  to  the  mining 
stock,  she  was  so  entitled. 

The  accounts  approved  by  the 
Judge  were  brought  before  him 
under  the  provisions  of  sec.  72  of 
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the  Surrogate  Courts  Act,  as 
amended  by  2 Edw.  VII.  ch.  12, 
sec.  11,  and  5 Edw.  VII.  ch.  14, 
sec.  1: — 

Held,  that,  under  that  section, 
it  is  only  so  far  as  mistake  or  fraud 
is  shewn,  and  not  where  mistake 
or  fraud  is  shewn,  that  the  binding 
effect  of  the  approval  is  taken 
away;  and  the  language  of  the 
section  plainly  indicates  that  it 
was  not  intended  that  the  whole 
account  should  be  opened  up,  but 
that  the  account  should  be  opened 
up  so  as  to  remove  from  it  any- 
thing which,  owing  to  fraud  or 
mistake,  had  not  been  charged  or 
had  been  allowed  to  the  account- 
ing party.  The  principle  applic- 
able to  the  opening  of  an  ordinary 
stated  account,  and  the  conse- 
quences of  such  an  account  being 
opened,  do  not  apply  to  an  ac- 
count taken  by  the  Court  in  the 
presence  of  the  parties,  where  the 
persons  to  whom  the  accounting 
is  being  made  are  brought  before 
the  Court  for  the  purpose  of  en- 
abling them  to  challenge,  if  they 
will,  the  correctness  of  the  ac- 
count. 

While  the  failure  to  credit  the 
rebates  was  not  due  to  a mere 
accidental  omission  of  them  from 
the  account,  the  intentional  re- 
tention of  the  small  sum  not 
credited,  apparently  under  the 
mistaken  idea  that  the  trustees 
were  entitled  to  it,  did  not  amount 
to  fraud,  or  at  all  events  not  to 
such  fraud  as  would  entitle  the 
petitioner  to  the  relief  which  she 
claimed  or  to  any  further  relief 
than  that  given  to  her  by  the 
order  of  the  Judge. 

The  petitioner  should  not  have 
been  ordered  to  pay  all  the  costs 
of  the  trustees  in  the  Court  below, 
as  she  had  succeeded  to  a trifling 
extent.  No  costs  of  the  appeal 
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were  allowed  to  either  party,  but 
without  prejudice  to  the  trustees’ 
right  to  claim  their  costs  as  proper 
disbursements  in  accounting 
thereafter  to  the  petitioner.  In  re 
Wilson  and  Toronto  General  Trusts 
Corporation,  596. 

See  Distribution  of  Estates. 


EXEMPTIONS. 

See  Assessment  and  Taxes,  5. 


FIRE  INSURANCE. 

See  Insurance,  1,  2. 


FISHERIES. 

See  Ship. 


FORFEITURE. 

See  Insurance,  4 — Vendor 
and  Purchaser,  3. 


FRAUD. 

See  Company,  1 — Executors 
and  Trustees. 


FRAUDULENT  CONVEYANCE. 

Marriage  Settlement — Action  to 
Set  aside — Letter  Accepting  Pro- 
posal of  Marriage  on  Condition  of 
Property  being  Settled  — Bona 
Fides — Suspicious  Circumstances .] 
— On  the  31st  October,  1906,  the 
plaintiff  obtained  a verdict  for 
$1,000  damages  against  the  de- 
fendant G.H.W.  in  an  action  for 
breach  of  promise  of  marriage; 
there  was  an  appeal,  which  was 
dismissed  by  consent  on  the  25th 
January,  1907;  judgment  was  en- 
tered for  the  plaintiff  on  the  26th 
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January,  and  execution  placed  in 
the  sheriff's  hands  on  the  6th 
February. 

Early  in  October,  1906,  G.H.W. 
had  proposed  marriage  to  Miss  C.; 
she  took  time  to  consider,  and  on 
the  16th  January,  1907  (never 
having  seen  him  in  the  meantime), 
wrote  him  a letter  in  which  she 
alluded  to  the  “ trouble"  he  was 
in  (meaning  the  action),  and  ac- 
cepted his  proposal  on  condition 
that  he  should  settle  upon  her  and 
her  children  (if  any)  $2,500  in 
money  or  property.  On  the  28th 
January  he  instructed  a solicitor 
to  prepare  a marriage  settlement, 
which  he  did,  and  this  was  exe- 
cuted at  the  solicitor's  office, 
where  G.H.W. , Miss  C.,  and  the 
trustees  named  in  the  instrument, 
his  brother  and  sister-in-law 
(whom  Miss  C.  had  never  seen 
before  and  whose  home  was  in  a 
distant  Province)  met,  on  the 
following  day.  The  property  of 
G.H.W.  included  in  the  settlement 
was  $1,000  in  money  and  an  equity 
in  land  of  the  value  of  $800,  being 
practically  the  whole  of  his  prop- 
erty. The  marriage  took  place  on 
the  same  day.  In  an  action  against 
G.H.W.,  his  wife,  and  the  trus- 
tees, to  declare  the  settlement 
fraudulent  and  void: — 

Held,  that  there  were  circum- 
stances of  grave  suspicion  sur- 
rounding the  transaction;  if  the 
letter  were  part  of  a scheme,  the 
fact  that  G.H.W.  was  in  difficulty, 
and  that  the  action  was  pending 
against  him,  and  that  the  effect  of 
making  the  transfer  of  the  prop- 
erty would  be  to  prevent  recovery 
by  the  plaintiff  upon  her  judg- 
ment, would  make  the  transaction 
void  under  the  Statute  of  Eliza- 
beth; but,  the  trial  Judge  having 
found  that  there  was  an  honest 
offer  of  marriage,  that  the  letter  I 


was  genuine,  and  the  wife  (then 
Miss  C.)  honest  in  her  statement 
of  the  condition  upon  which  she 
would  accept  the  offer,  the  plain- 
tiff could  not  succeed. 

1 Bulmer  v.  Hunter  (1869),  L.R. 
8 Eq.  46,  distinguished. 

Judgment  of  Mabee,  J., 
affirmed.  Fallis  v.  Wilson,  55. 

See  Trusts  and  Trustees. 


GAMING. 

See  Criminal  Law,  5. 


GIFT. 

Fund  Deposited  with  Trust  Com- 
pany in  Names  of  Donees — Exe- 
cuted Trust.] — Mrs.  P.  deposited 
with  the  plaintiffs  $3,000  in  the 
names  of  three  of  her  relatives,  the 
defendants,  $1,000  for  each,  and 
obtained  from  the  plaintiffs  three 
documents  acknowledging  the 
receipt  from  each  of  the  defend- 
ants of  $1,000  “in  trust  for  in- 
vestment," and  guaranteeing  the 
payment  of  interest.  Mrs.  P.  in- 
formed the  three  defendants  of 
what  she  had  done,  saying  that 
the  money  deposited  was  theirs 
and  they  could  draw  it.  She,  how- 
ever, retained  the  receipts  in  her 
own  possession,  where  they  re- 
mained until  her  death,  and  did 
not  inform  the  defendants  of  their 
existence.  The  cheques  for  the  in- 
terest which  accrued  during  Mrs. 
P.'s  lifetime  were  made  payable  to 
the  three  defendants,  but  were 
indorsed  by  them  in  favour  of 
Mrs.  P.,  and  were  cashed  by  her 
for  her  own  benefit: — i 

Held,  that  there  was  a complete 
and  executed  trust  created  by 
Mrs.  P.,  enforceable  by  the  de- 
fendants, the  cestuis  que  trust.  To- 
ronto General  Trusts  Corporation 
v.  Keyes,  30. 
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HABEAS  CORPUS. 

1.  Discharge  of  Prisoner — Con- 
dition of  not  bringing  Action 
against  Magistrate — Appeal — Di- 
visional Court  — Jurisdiction .]  — 
Where  a prisoner  is  entitled  to  his 
discharge,  under  a writ  of  habeas 
corpus,  by  reason  of  no  offence 
being  disclosed  in  the  material 
under  which  he  was  committed, 
such  discharge  cannot  be  made 
conditional  on  no  action  being 
brought  against  the  magistrate  or 
other  person  in  respect  of  the  con- 
viction or  anything  done  there- 
under.— A Divisional  Court  has 
power  upon  appeal  to  declare  that 
the  term  of  the  order  of  discharge 
that  no  action  shall  be  brought,  is 
nugatory.  Rex  v.  Lowery,  182. 

2.  Escape  of  Prisoner — Recap- 
ture— Issue  of  Writ — R.S.C.  1906, 
ch.  155,  sec.  23.] — If  a prisoner  who 
has  applied  for  a writ  of  habeas 
corpus  escapes  after  the  issue  of 
such  writ  and  pending  the  argu- 
ment upon  its  return,  and  thus 
himself  puts  an  end  to  the  deten- 
tion, he  thereby  waives  all  right 
which  he  might  have  had  under 
the  writ,  and  no  order  can  be  after- 
wards made  for  his  release,  even 
though  he  may  have  meanwhile 
again  come  into  the  custody  of 
the  same  sheriff. 

If,  however,  in  such  a case  he  is 
recaptured  or  surrenders  himself 
again  into  custody,  the  Court  is 
not  precluded  from  granting  him 
another  writ  of  habeas  corpus 
under  proper  circumstances,  and 
where  there  has  not  already  been 
an  adjudication  upon  the  merits. 

Ex  p.  Lamirande  (1866),  10  L.C. 
Jur.  280,  specially  considered. 
Rex  v.  Robinson  (1907),  14  O.L.R. 
519,  followed.  In  re  Bartels,  205. 

See  Criminal  Law,  6,  8,  9 — 
Lunatic. 


[VOL. 

HIGH  COURT  OF  JUSTICE. 

See  Appeal,  1,  2 — Company,  2 
— Habeas  Corpus,  1 — Marriage 
—Municipal  Corporations,  2 — 
Ship. 


HIGHWAY. 

See  Way,  1,  2. 


HUSBAND  AND  WIFE. 

See  Marriage. 


IMPOTENCE. 

See  Marriage. 


IMPROVIDENCE. 

See  Parent  and  Child. 


INCOME  TAX. 

See  Assessment  and  Taxes,  3. 


INDIAN. 

Conviction  for  Unlawfully  Prac- 
tising Medicine — Ontario  Medical 
Act  — Application  to  Unenfran- 
chised Indians  — Constitutional 
Law — Stated  Case — R.S.O.  1897, 
ch.  91,  sec.  5.] — The  defendant,  an 
unenfranchised  treaty  Indian,  re- 
siding on  a reserve,  was  convicted 
for  having  practised  medicine  for 
hire,  in  Ontario,  but  not  upon  the 
reserve,  without  being  registered 
pursuant  to  the  provisions  of  the 
Ontario  Medical  Act,  R.S.O.  1897, 
ch.  176;  and  upon  a case  reserved 
by  the  convicting  magistrate  it 
was  contended  that  that  Act  was 
ultra  vires  of  the  provincial  Legis- 
lature, because  Indians  of  the 
class  or  having  the  status  of  the 
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defendant  are  wards  of  the  Do- 
minion, and  subject  in  all  relations 
of  life  only  to  federal  legislation, 
under  sec.  91  (24)  of  the  British 
North  America  Act: — 

Held,  that  the  defendant  was 
subject  to  the  provisions  of  the 
Medical  Act,  and  was  properly 
convicted. 

Per  Osler,  J.A.: — Parliament 
may  remove  an  Indian  from  the 
scope  of  the  provincial  laws,  but, 
to  the  extent  to  which  it  has  not 
done  so,  he  must  in  his  dealings 
outside  the  reserve  govern  himself 
by  the  general  law  which  applies 
there. 

Semble,  also,  per  Osler,  J.A., 
that  the  question  was  not  one 
proper  to  be  raised  by  means  of  a 
special  case  stated  under  R.S.O. 
1897,  ch.  91,  sec.  5.  The  Medical 
Act  does  not  in  terms  profess  to 
be  applicable  to  Indians,  and  the 
question  was  really  whether  it 
could  be  interpreted  as  applicable 
to  them,  not  whether  it  was  ultra 
vires  if  applicable  to  them.  Rex 
v.  Hill,  406. 


INFANT. 

Action  against,  for  Price  of 
Goods — Acknowledgment — Ratifi- 
cation— Repudiation — Liability  for 
Value  of  Goods  — Amendment  — 
•Cos£s.] — Held,  affirming  the  judg- 
ment of  Riddell,  J.,  14  O.L.R.  532, 
that  the  letter  relied  upon  by  the 
plaintiffs  as  a ratification,  after 
majority,  of  the  defendant’s  con- 
tract made  when  he  was  an  in- 
fant, was  not  sufficient;  but,  in 
this  reversing  the  judgment,  that 
the  defendant  was  liable  for  the 
value  of  the  goods  which  he  had 
in  possession  at  the  time  he  re- 
pudiated the  contract;  and  the 
plaintiffs  were  allowed  to  amend 
by  setting  up  an  alternative  claim 


for  such  value,  and  to  enter  judg- 
ment for  the  amount  thereof 
without  costs.  Louden  Manufac- 
turing Co.  v.  Milmine,  53. 

See  Partnership — Railway,  2. 


INJUNCTION. 

Testimonials  to  Employer  and 
Employee — Publication  in  Changed 
Form — Property  in  and  Control  by 
Employer .] — It  is  not  every  breach 
or  violation  of  good  faith  or  de- 
parture from  honourable  dealing 
which  can  call  forth  the  powers  of 
equity  to  make  redress;  there 
must  be  disclosed  some  case  of 
civil  property  which  the  Court  is 
bound  to  protect  before  the  pub- 
lication of  private  papers  will  be 
enjoined. 

The  plaintiff,  an  expert,  was  a 
superintendent  of  the  defendants’ 
manufactory  of  pipe  organs  for 
several  years,  during  which  time 
two  commendatory  testimonials 
had  been  given,  one  that  “the 
builders  (defendants)  and  Mr. 
Charles  S.  Warren  (plaintiff)  have 
every  reason  to  congratulate 
themselves,”  and  the  other  ad- 
dressed to  the  plaintiff  by  name, 
wherein  he  was  congratulated  on 
having  “solved  the  problem  of  a 
thoroughly  satisfactory  electro- 
pneumatic action.” 

After  he  had  left  the  defendants’ 
employ  and  started  business  for 
himself,  the  defendants  published 
an  advertising  pamphlet  contain- 
ing the  testimonials,  omitting  all 
reference  to  the  plaintiff  or  to  his 
name.  In  an  action  for  an  injunc- 
tion to  restrain  the  publication  of 
the  testimonials  in  a mutilated 
form : — 

Held,  that,  as  between  the  sup- 
erintendent and  the  company 
whose  agent  or  employee  he  was, 
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the  testimonials  were  the  property 
in  possession  of  the  company,  who 
had  the  right  to  control  their  pub- 
lication, and  that  right  continued 
after  the  plaintiff  left  their  em- 
ployment, in  the  absence  of  any 
restriction  imposed  by  the  writers. 

Howard  v.  Gunn  (1863),  32 
Beav.  462,  followed.  Warren  v. 
D.W.  Karn  Co.,  115. 

See  Company,  1,  5 — Easement 
— Limitation  of  Actions,  2 — 
Water  and  Watercourses,  2. 


INSTALMENTS  OF  PURCHASE 
MONEY. 

See  Vendor  and  Purchaser, 
2,  3. 


INSURANCE. 

1.  Fire  Insurance  — Statutory 
Conditions  — Arbitration  Act  — 
Motion  to  Stay  Proceedings — Ap- 
plication too  Late.] — After  issue 
had  been  joined  in  this  action 
against  the  defendants,  a fire  in- 
surance company,  on  a policy  con- 
taining the  statutory  condition  as 
to  reference  to  arbitration,  a 
motion  was  made  on  their  behalf 
to  stay  the  action.  On  the 
motion  all  defences  were  with- 
drawn, and  it  was  represented 
that  the  whole  matter  in  dispute 
was  the  amount  of  the  loss: — 

Held,  that  under  sec.  6 of  the 
Arbitration  Act,  R.S.O.  1897,  ch. 
62,  the  application,  being  made 
after  delivery  of  the  statement  of 
defence,  was  too  late. 

(2)  This  was  not  a case  within 
the  powers  of  the  Court  to  stay  an 
action  under  the  O.J.A.,  sec.  57. 
Cole  v.  Canadian  Fire  Insurance 
Co.,  336. 

2.  Fire  Insurance  — Statutory 
Conditions  — Variation  — Ap- 


praisement in  Place  of  Arbitration 
— Condition  No.  16 — R.S.O.  1897, 
ch.  203.] — In  a policy  of  fire  insur- 
ance, it  was  provided,  by  way  of 
variation  of  statutory  condition 
No.  16,  providing  for  reference 
under  the  Arbitration  Act  in  case 
of  differences,  that  if  any  differ- 
ence arose  as  to  the  value  of  the 
property  insured,  of  the  property 
saved,  or  the  amount  of  the 
damages  or  loss,  the  same  should 
be . submitted  to  and  ascertained 
by  appraisers,  one  to  be  appointed 
by  the  assured  and  one  by  the 
company,  who  were  to  select  an 
umpire,  and  that  the  assured  and 
the  company  should  pay  the  ap- 
praisers respectively  selected  by 
each  of  them,  and  that  each 
should  pay  one-half  the  expenses 
of  the  umpire: — 

Held,  that  the  variation  was 
not  binding  upon  the  assured,  not 
being  “just  and  reasonable  to  be 
exacted  by  the  company/  ’ inas- 
much as  it  was  more  stringent  and 
onerous  than  the  statutory  con- 
dition; both  because  (1)  the 
plaintiff  would  be  bound  by  the 
findings  of  the  majority  of  the 
appraisers  as  the  result  of  their 
own  personal  opinions  only,  and 
would  be  deprived  from  examining 
witnesses  on  oath  touching  the 
amount  of  his  loss;  and  because 
(2)  it  imposed  upon  the  insured 
the  payment  of  certain  of  the  ex- 
penses in  any  event,  whereas  the 
statutory  condition  provides  that 
where  the  full  amount  of  the  claim 
is  awarded,  costs  shall  follow  the 
event,  and  in  other  cases  be  in  the 
discretion  of  the  arbitrators. 

Semble,  that  if  the  language  of 
the  variation  was  to  deprive  the 
insured  of  the  benefit  of  the  pro- 
visions of  the  Arbitration  Act, 
which  the  statutory  condition  ex- 
pressly made  applicable  to  the 
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reference,  it  would  be  manifestly 
unjust,  as  more  stringent  and 
onerous  than  the  latter.  Cole  v. 
London  Mutual  Fire  Insurance 
Co.,  619. 

3.  Life  Insurance — Benefit  Cer- 
tificate— Disposal  of  Fund — Wife 
and  Children — Income — Corpus.] — 
The  whole  of  the  deceased's  estate 
consisted  of  $2,000,  secured  by  a 
benefit  certificate,  by  which  it 
was  made  payable  to  his  execu- 
tors to  be  put  at  interest,  to  be 
paid  to  his  wife,  for  the  benefit  of 
herself  and  children  until  her 
death  or  marriage,  when  it  was 
to  be  paid  to  his  children  until  the 
youngest  attained  twenty  - one, 
when  the  principal  was  to  be 
equally  divided  amongst  them: — 

Held,  that  the  intention  was 
not  that  the  wife  and  children 
should  be  jointly  entitled  to  the 
interest,  but  that,  until  the  wife’s 
death  or  marriage,  the  whole 
should  be  payable  to  her,  giving 
her  a discretionary  power  as  to 
its  disposal  according  to  the 
family  needs  and  requirements, 
and  that  the  corpus  should  not  be 
distributable  until  her  death  or 
marriage,  and  until  the  youngest 
child  attained  twenty-one  years 
of  age. 

Judgment  of  Riddell,  J., 
varied.  In  re  Shafer,  266. 

4.  Life  Insurance  — Construc- 
tion of  Policies — Non-payment  of 
Premiums  — Lapse  — Forfeiture .] 
— Held,  reversing  the  judgment 
of  Mabee,  J.,  14  O.L.R.  613,  that 
upon  the  proper  construction  of 
the  policies  sued  upon,  in  the  cir- 
cumstances disclosed  in  the  evi- 
dence, both  policies  had  lapsed 
and  ceased  to  be  in  force  at  the 
time  of  the  death  of  the  person 
insured,  and  there  could  be  no 
recovery  thereon.  Pense  v* North- 
ern Life  Assurance  Co.,  131. 

49 — VOL.  XV.  O.L.R. 


5.  Life  Insurance  — Declaration 
in  Favour  of  Wife  and  Children — 
Variation  in  Favour  of  Beneficiary 
who  is  also  a Creditor — Intention  to 
Exonerate  Estate  from  Debt  — In- 
validity — Exercise  of  Power  — 
Equitable  Grounds— Insurance  Act 
of  Ontario.] — By  sub-sec.  1 of  sec. 
159  of  the  Ontario  Insurance  Act, 
R.S.O.  1897,  ch.  203,  the  insurance 
money  payable  under  a benefit 
certificate  to  preferred  bene- 
ficiaries is  constituted  a trust 
fund  therefor,  and  so  long  as  any 
object  of  the  trust  remains  shall 
not  be  subject  to  the  control  of 
the  assured  or  his  creditors  or 
form  part  of  his  estate.  By  sub- 
sec. 1 of  sec.  160  the  insured  is 
empowered  to  vary  the  apportion- 
ment in  favour  of  one  or  more  of 
the  preferred  beneficiaries,  and  by 
sub-sec.  2 no  authority  is  deemed 
to  be  conferred  to  divert  the 
moneys  from  the  class  to  a person 
not  of  the  class  or  to  the  assured 
himself  or  to  his  estate. 

Under  a benefit  certificate  in  a 
fraternal  society,  the  sum  insured, 
$2,000,  was  made  payable  on  the 
insured’s  death  to  his  wife  and 
children.  Being  indebted  to  a 
daughter  in  the  sum  of  $3,000,  he 
indorsed  on  the  certificate  a trans- 
fer of  the  insurance  to,  and  sur- 
rendered the  certificate  and  ob- 
tained a new  one  in  favour  of, 
such  daughter,  he  undertaking  to 
keep  the  insurance  in  force,  and 
she,  on  being  apprised  thereof, 
acquiesced  in  the  transfer,  and 
agreed  to  release  the  insured  from 
the  debt : — 

Held , reversing  the  judgment  of 
a Divisional  Court,  14  O.L.R.  424, 
and  restoring  the  order  of  Falcon- 
bridge,  C.J.,  that  the  transfer  was 
not  invalid,  either  under  the 
statute  or  as  an  improper  exercise 
of  a power  of  appointment,  and 
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that  the  other  beneficiaries  were 
debarred  on  equitable  grounds 
from  contesting  the  claim  of  the 
daughter  to  the  insurance  money. 
Re  Kemp,  Johnson  v.  Ancient 
Order  of  United  Workmen,  339. 

6.  Life  Insurance  — Will  — Be- 
quest of  Proceeds  of  Policy  on 
Testator’s  Life — Existence  of  Sev- 
eral Policies  Answering  Desciption 
— Insurance  Act — Preferred  Bene- 
ficiaries — Designation  — Identifi- 
cation by  Number  or  otherwise .] — 
A testator  by  his  will  bequeathed 
all  his  estate  to  his  wife,  subject 
to  payment  of  his  debts  and  four 
legacies  of  $50,000  each  to  his 
four  children.  The  will  also  con- 
tained the  following  provision: 
“I  also  bequeath  to  each  of  the 
above  named  children  one-quarter 
of  the  proceeds  from  a 5 per  cent, 
gold  bond  policy  issued  by  the 
Travellers  of  Hartford,  Conn.” 
The  testator  had  four  such  poli- 
cies, bearing  the  same  date  and  in 
identical  terms,  in  the  Travellers 
Insurance  Company  of  Hartford, 
each  for  $25,000.  Evidence  was 
tendered  to  shew  that  the  testa- 
tor regarded  the  insurance  as  one 
contract  for  $100,000: — 

Held,  that,  even  if  such  evi- 
dence were  admissible,  the  be- 
quest must  be  regarded  as  a gift 
of  a single  policy. 

f 

Held,  also,  that  a bequest  o 
one  of  four  policies,  any  one  of 
which  may  be  selected  to  answer 
the  bequest,  is  not  such  a desig- 
nation, even  in  favour  of  preferred 
beneficiaries,  as  meets  the  require- 
ment of  the  Insurance  Act,  R.S.O. 
1897,  ch.  203,  sec.  159,  that  in  a 
designation  by  will  the  policy 
shall  be  identified  “by  number  or 
otherwise.”  MacLaren  v.  Mac- 
Laren,  142. 


INTERPLEADER. 

See  Execution,  1. 


INTOXICATING  LIQUORS. 

See  Criminal  Law,  6,  7,  8 — 
Municipal  Corporations,  5. 


JUDGMENT. 

See  Appeal,  1,  2 — Costs,  2 — 
Execution,  3. 


JURISDICTION. 

See  Company,  2 — Criminal 
Law,  6 — Executors  and  Trus- 
tees— Habeas  Corpus,  1 — Mar- 
riage— Ship. 

JURY. 

See  Criminal  Law,  3,  5 — New 
Trial. 


JURY  NOTICE. 

See  Trial. 


KEEPING  COMMON  BETTING 
HOUSE. 

See  Criminal  Law,  4. 


KEEPING  COMMON  GAMING 
HOUSE. 

See  Criminal  Law,  5. 


LAND  TITLES  ACT. 

See  Way,  3. 


LEAVE  TO  APPEAL. 

See  Appeal,  3. 
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LIEN. 

Mechanics’  Lien — Statement  of 
Claim — -Computation  of  Time  for 
Filing — Commencement  of  Action 
— Long  Vacation .] — The  90  days 
allowed  by  sec.  24  of  the  Me- 
chanics’ Lien  Act,  R.S.O.  1897, 
ch.  153,  for  commencing  an  action 
to  realize  a claim,  are  not  to  be 
computed  exclusively  of  long 
vacation.  Although  such  an  ac- 
tion is  begun  by  a proceeding 
called  a “ statement  of  claim,”  the 
Rules  of  Court  with  respect  to  the 
filing  of  the  statement  of  claim  in 
an  action  begun  by  writ  of  sum- 
mons, are  not  applicable  to  it. 

Where  the  last  of  the  materials 
in  respect  of  which  the  plaintiffs 
claimed  a lien  were  furnished  on 
the  30th  May,  1907,  and  the  lien 
was  registered  within  a month, 
but  the  action  for  the  enforce- 
ment was  not  begun  by  the  filing 
of  a statement  of  claim  until  the 
23rd  September,  1907,  it  was  held 
that  the  lien  had  ceased  to  exist. 

Order  of  the  Master  in  Cham- 
bers affirmed.  Canada  Sand  Lime 
and  Brick  Co.  v.  Ottaway,  128. 


LIFE  INSURANCE. 

See  Insurance,  3,  4,  5,  6. 

LIGHT. 

See  Easement. 


LIMITATION  OF  ACTIONS. 

1.  Part  Payment  — Assignment 
for  Benefit  of  Creditors — Dividend .] 
— A dividend  paid  by  an  assignee, 
under  the  usual  voluntary  assign- 
ment by  a debtor  for  the  benefit 
of  his  creditors,  is  not  such  a part 
payment  as  will  take  a debt, 


otherwise  barred,  out  of  the 
Statute  of  Limitations,  21  Jac.  I. 
ch.  16.  Birkett  v.  Bisonette , 93. 

2.  Possession — Extinctive  Pre- 
scription— Declaration  of  Title — 
Adverse  Possession  of  Upper  Por- 
tion of  a Building — Injunction.] — - 
An  appeal  from  the  judgment  in 
this  case,  reported  14  O.L.R.  17, 
was  allowed,  and  action  dismissed 
and  counterclaim  allowed  with 
costs. 

It  is  very  doubtful  if  the 
Statute  of  Limitations  is  applic- 
able to  possession  of  an  upper 
room  or  flat  in  a building,  but  at 
any  rate  the  plaintiff  was  not  en- 
titled to  annex  to  what  he  might 
acquire  by  force  of  the  statute  any 
further  right  or  implied  obliga- 
tion of  support;  and  it  is  doubt- 
ful if  he  could  acquire  easement  of 
support  even  by  a possession  of 
twenty  years.  Iredale  v.  Loudon , 
286. 

See  Railway,  1. 


LIQUOR  LICENSE  ACT. 

See  Criminal  Law,  6,  7,  8 — 
Municipal  Corporations,  5. 


LITTORAL  PROPRIETOR. 

See  Water  and  Watercourses, 

2. 


LOCAL  OPTION  BY-LAW. 

See  Municipal  Corporations, 
5. 


LOCAL  REGISTRAR. 

See  Costs,  3. 


LONG  VACATION. 

See  Lien. 
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LUNATIC. 

Detention  in  Asylum  — Infor- 
malities in  Certificates  — Habeas 
Corpus — Application  for  Discharge 
— Issue  as  to  Sanity.] — Where  the 
discharge  of  a person  detained  in 
a lunatic  asylum  as  a lunatic  was 
moved  for,  under  a writ  of  habeas 
corpus , by  reason  of  alleged  in- 
formalities in  the  certificates  on 
which  the  alleged  lunatic  had 
been  admitted,  but  it  appeared 
from  the  affidavit  filed  by  the 
superintendent  and  others  in  the 
asylum  that  it  would  be  dangerous 
to  allow  him  to  be  at  large,  the 
Court  directed  the  trial  of  an  issue 
as  to  his  sanity;  the  application 
for  the  discharge  to  stand  over 
pending  the  result  of  the  issue  or 
other  order  of  the  Court. 

Re  Shuttleworth  (1846),  2 Q.B. 
651,  approved. 

Judgment  of  Teetzel,  J., 
varied.  Re  Gibson,  245. 


MAINTENANCE. 

See  Parent  and  Child. 


MARRIAGE. 

Declaration  of  Nullity  — Im- 
potence— J urisdiction .]  — The  High 
Court  of  Justice  has  no  jurisdic- 
tion to  entertain  an  action  to  have 
a marriage  declared  null  and  void 
by  reason  of  the  alleged  incapacity 
and  impotence  of  one  of  the 
parties. 

Lawless  v.  Chamberlain  (1889), 

18  O.R.  296,  distinguished.  T 

v.  B , 224. 


MARRIAGE  SETTLEMENT. 

See  Fraudulent  Conveyance. 


[vol. 


MASTER  AND  SERVANT. 

See  Injunction. 


MECHANICS’  LIENS. 

See  Lien. 


MEDICAL  ACT. 

See  Indian. 


MINING  COMPANY. 

See  Assessment  and  Taxes,  3. 


MISCONDUCT. 

See  Municipal  Corporations, 

2. 


MISDIRECTION. 

See  New  Trial. 


MISFEASANCE. 

See  Way,  2. 


MISTAKE. 

See  Executors  and  Trustees. 


MORTGAGE. 

Covenant — Construction — “ Good 
and  Valid  Security  ” — Assignment 
of  Mortgage.]— A covenant  by  the 
assignor  in  an  assignment  of 
mortgage  that  the  mortgage  as- 
signed is  a good  and  valid  security 
does  not  mean  that  the  mortgage 
is  sufficient  security  for  the  debt, 
but  only  that  it  is  a mortgage 
valid  in  law.  Agricultural  Savings 
and  Loan  Co.  v.  Webb,  213. 

See  Costs,  3,  4. 
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MUNICIPAL  CORPORATIONS. 

1.  Bridge  — Maintenance  by 
Counties — Computation  of  Length 
— Embankments — Municipal  Act, 
1903,  sec.  617 a.] — A bridge  cross- 
ing Casselman  creek  in  the  town- 
ship of  Williamsburg  was  held  not 
to  be  a bridge  over  300  feet  in 
length,  within  the  meaning  of  sec. 
617a  of  the  Consolidated  Muni- 
cipal Act,  1903,  the  Court  being  of 
the  opinion  that  the  embankments 
at  the  ends  of  the  wooden  struc- 
ture (44  feet  long)  which  spanned 
the  creek  were  not,  upon  the  evi- 
dence, to  be  regarded  as  forming 
part  of  the  bridge. 

In  re  Mud  Lake  Bridge  (1906), 
12  O.L.R.  159,  distinguished. 

Order  of  the  senior  Judge  of  the 
county  court  of  Stormont,  Dun- 
das,  and  Glengarry,  declaring  the 
bridge  a county  bridge,  reversed. 
Re  Township  of  Williamsburg  and 
United  Counties  of  Stormont , Dun- 
das,  and  Glengarry,  Re  Casselman 
Creek  Bridge,  586. 

2.  Commission  to  Investigate 
Misconduct  of  Municipal  Officer — 
Powers  of  Commissioner — Collect- 
ing Evidence — Hearing  in  Camera 
—3  Edw.  VII.  ch.  19,  sec.  324  (O.) 
— Power  of  High  Court  to  Inter- 
fere.] — A commissioner  appointed 
by  resolution  of  the  council  of  a 
municipality,  under  sec.  324  of 
the  Municipal  Act,  3 Edw.  VII. 
ch.  19  (O.),  to  investigate  alleged 
charges  of  breach  of  trust  or  mis- 
conduct on  the  part  of  a municipal 
official,  has  the  absolute  power  of 
regulating  the  proceedings  of  his 
own  tribunal  so  long  as  he  keeps 
within  his  jurisdiction.  He  is  not 
to  be  under  the  supervision  of  any 
Court  as  to  his  manner  of  getting 
at  such  legal  and  permissible  evi- 
dence as  he  may  deem  requisite 
for  a full  investigation.  It  is 


within  his  powers,  though  it  may 
not  be  discreet,  to  confer  with 
possible  witnesses  with  a bond  fide 
view  of  _ ascertaining  what  they 
know,  and  whether  it  will  be 
worth  while  to  have  them  sub- 
poenaed. So  long  as  ex  parte  affi- 
davits are  not  procured  from  such 
persons,  he  may  take  such  steps 
as  are  permissible  in  the  case  of 
solicitors  preparing  for  trial. 

Such  a commissioner  is  not  pro 
hac  vice  a judicial  person — he  de- 
cides nothing  affecting  the  legal 
rights  of  the  plaintiff,  and  is  not 
within  the  ambit  of  judicial,  quasi- 
judicial, or  administrative  officers 
who  become  disqualified  by  inter- 
est or  bias. 

Sernble,  that,  even  in  a plain  case 
of  unfair  dealing  on  the  part  of 
such  a commissioner,  the  applica- 
tion for  redress  should  be  directed 
not  to  the  High  Court,  but  to  the 
appointing  power,  namely,  the 
municipal  council. 

In  an  inquiry  into  matters  of 
public  interest  where  misconduct 
is  alleged,  it  is  expedient  to  have 
the  investigation  conducted  as  in 
open  court,  unless  in  cases  where 
the  declarations  are  of  a nature 
unfit  for  publication.  In  no  case 
should  evidence  be  taken  behind' 
the  back  of  the  person  chiefly  in- 
terested. Chambers  v.  Winchester, 
316. 

3.  Contract — Settlement  of  Ac- 
tion— Necessity  for  Seal.] — The  ex- 
ceptions to  the  rule  that  a muni- 
cipal corporation  can  only  act  by 
its  seal  are  in  regard  to:  firstly, 
insignificant  matters  of  every  day 
occurrence  or  matters  of  conven- 
ience amounting  almost  to  neces- 
sity; secondly,  where  the  consid- 
eration has  been  fully  executed; 
and  thirdly,  contracts  in  the  name 
of  the  corporation  made  by  agents 
or  representatives  who  are  author- 
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ized  under  the  seal  of  the  corpora- 
tion to  make  such  contracts: — 

Held , that  in  this  case  a settle- 
ment come  to  in  respect  to  certain 
claims  against  it,  and  in  respect  of 
which  the  council  of  the  defend- 
ants had  passed  a resolution  ac- 
cepting it,  was  not  binding  on  the 
defendant  corporation  as  not 
coming  within  any  of  the  above 
cases.  Leslie  v.  Township  of  M ala- 
hide,  4. 

4.  Early  Closing  By-law — On- 
tario Shops  Regulation  Act,  R.S.O. 
1897,  ch.  257  — Non-compliance 
with  by  Council — Delegation  of 
Duty  to  Clerk.] — The  order  of 
Britton,  J.,  14  O.L.R.  458,  quash- 
ing a by-law  passed  by  the  coun- 
cil of  the  city  of  Ottawa  providing 
for  the  early  closing  by  a class  of 
tradesmen  of  .their  shops  in  the 
city,  was  affirmed,  upon  the 
ground  that  the  council  had  failed 
to  comply  with  the  provisions  of 
the  Ontario  Shops  Regulation  Act, 
R.S.O.  1897,  ch.  257;  having, 
contrary  to  its  requirements,  dele- 
gated to  the  clerk  the  duty  of 
ascertaining  whether  the  petition 
for  the  by-law  was  properly 
signed.  Re  Halladay  and  City  of 
Ottawa,  65. 

5.  Local  Option  By-law  — Per- 
sons Entitled  to  Vote — Declaration 
of  Secrecy — Polling — Subdivisions 
— Consolidated  Municipal  Act, 
1903,  secs.  348,  368.] — Upon  an 
application  to  quash  a municipal 
local  option  by-law  approved  by 
the  electors  upon  a vote  taken  : — 

Held,  that,  on  a proper  inter- 
pretation of  sec.  348  of  the  Con- 
solidated Municipal  Act,  1903, 
the  clerk  was  justified  in  treating 
as  included  in  the  list  of  voters 
therein  referred  to,  the  names  of 
persons  found  to  be  entitled  to 
vote  by  the  county  court  Judge, 


upon  revising  the  voters’  list  of 
the  municipality. 

The  provision  of  sec.  368,  re- 
quiring a statutory  declaration  of 
secrecy  to  be  made  by  every  officer 
and  clerk  authorized  to  attend  at 
a polling  place,  is  directory  only, 
and  the  failure  of  the  officers  to 
comply  with  its  requirements  does 
not  invalidate  the  election. 

It  is  competent  for  the  council 
not  to  hold  a poll  in  each  sub- 
division of  the  municipality,  if,  in 
its  judgment,  it  is  expedient  not 
to  do  so.  Wynn  v.  Village  of  Wes- 
ton, 1. 

See  Assessment  and  Taxes — 
Negligence,  1,  2 — Way,  1,  2. 


NEGLIGENCE. 

1.  Accident — Contributory  Neg- 
ligence— Municipal  By-law  Regu- 
lating Erection  and  Safety  of  Build- 
ings — Applicability.]  — A steel 
framework  building,  some  eleven 
storeys  high,  was  in  course  of  con- 
struction, the  defendants  being 
the  contractors  for  the  steelwork, 
and  another  company  for  the 
flooring.  The  steelwork  had  been 
put  into  position  up  to  the  tenth 
or  eleventh  storey,  the  flooring 
having  been  laid  up  to  the  sixth. 
Two  of  the  defendants’  men  were 
raising  a scaffold  from  the  seventh 
to  the  eighth  storey,  for  the  rivet- 
ers to  stand  upon,  which  was 
swung  by  ropes  over  the  steel 
girders  on  the  eighth  storey.  One 
of  the  ropes  had  fallen  short,  and 
one  of  the  men  was  about  to 
ascend  by  a ladder  to  get  it,  when 
the  plaintiff,  who  was  standing  on 
the  girder,  said  he  would  do  so, 
and  in  the  attempt  lost  his  balance 
and  fell,  and  was  injured.  He  was 
not  called  upon  to  do  the  act,  nor 
was  it  any  part  of  his  duty: — 

Held,  that,  as  the  accident  was 
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attributable  to  the  plaintiff  volun- 
tarily performing  an  act  which  it 
was  no  part  of  his  duty  to  per- 
form, no  liability  was  imposed  on 
the  defendants. 

A city  by-law,  apparently 
passed  under  sec.  542  of  the  Muni- 
cipal Act,  for  regulating  the  erec- 
tion of  and  to  provide  for  the 
safety  of  buildings,  provided  that 
as  soon  as  all  buildings  in  course 
of  construction  were  up,  and  the 
first  or  ground  floor  joists  in,  the 
said  joists  should  be  covered  or 
floored,  temporarily  or  otherwise, 
with  inch  boards,  etc.  In  case  of 
steel  structures,  where  the  girders 
were  twelve  feet  centres  or  over, 
not  less  than  two-inch  planks 
should  be  used,  such  planks  in  all 
cases  to  be  supported  so  as  to 
insure  reasonable  safety: — 

Held,  that  the  by-law  did  not 
apply  to  the  circumstances  of  this 
case,  even  assuming  that  its  terms 
were  not  confined  to  the  first 
storey  only. 

Quoere,  whether  the  by-law  was 
applicable  to  a case  where  there 
were  several  contractors  for  the 
performance  of  different  portions 
of  the  work  of  a building.  Norman 
v.  Hamilton  Bridge  Works  Co., 
457. 

2.  Municipal  Corporation  — 
Public  Park — Gate  and  Watchman 
at  Railway  Crossing — Injury  to 
Person  Crossing  Track.] — Within 
a public  park  maintained  and  con- 
trolled by  the  defendants,  a muni- 
cipal corporation,  they  erected  a 
gate  near  a railway  crossing,  and 
kept  a watchman  to  open  the  gate 
when  there  was  no  danger  from 
passing  trains,  and  to  close  it 
when  trains  were  approaching  the 
crossing.  The  plaintiff,  driving 
through  the  park,  desiring  to  pass 
through  the  gate  to  the  highway 
beyond  the  railway,  and  finding 


the  gate  open,  took  that  as  an 
intimation  that  no  train  was 
approaching,  and  attempted  to 
cross  the  railway,  when  he  was 
struck  by  a train  and  injured: — 

Held,  that  the  defendants  owed 
him  no  duty,  and  were  not  liable 
in  damages  for  his  injuries.  Souls- 
by  v.  City  of  Toronto,  13. 

See  Execution,  2 — Street 
Railways — Way,  1,  2. 


NEW  TRIAL. 

Misdirection — Charge  to  Jury — 
Objection  at  Trial.]-— Appeal  from 
the  judgment  of  a Divisional 
Court,  13  O.L.R.  423,  granting  a 
new  trial,  allowed,  on  the  ground 
that  there  was  no  misdirection  or 
other  ground  for  ordering  a new 
trial. 

Per  Osler,  J.A.: — There  is  no 
hard  and  fast  rule  which  abso- 
lutely prohibits  the  Court  from  en- 
tertaining an  objection  on  the 
ground  of  misdirection  when  the 
party  has  omitted  to  take  it  at  the 
trial.  Brenner  v.  Toronto  R.W. 
Co.,  195. 

See  Criminal  Law,  3. 


NONFEASANCE. 

See  Way,  2. 


NONREPAIR  OF  HIGHWAY. 

See  Way,  1. 


NONSUIT. 

See  Street  Railways. 


NOTICE. 

See  Vendor  and  Purchaser,  3. 
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NOTICE  OF  ACCIDENT. 

See  W a&,  1. 


OATH. 

See  Criminal  Law,  2. 


OBSTRUCTION  OF  HIGHWAY. 

See  Way,  2. 


ONTARIO  MEDICAL  ACT. 

See  Indian. 


ONTARIO  SHOPS  REGULA- 
TION ACT. 

See  Municipal  Corporations, 
4. 


ONTARIO  VOTERS’  LISTS  ACT. 

See  Parliamentary  Elec- 
tions. 


PARENT  AND  CHILD. 

Conveyance  of  Farm  by  Father 
to  Daughters — Agreement  for  Main- 
tenance— Action  to  Set  aside  Trans- 
action— Understanding  and  Capac- 
ity of  Grantor — Absence  of  Undue 
Influence  — Improvidence — Status 
of  Heir  at  Law  as  Plaintiff .] — The 
decision  of  a Divisional  Court,  13 
O.L.R.  178,  dismissing  an  action 
by  one  of  the  heirs  at  law  of  the 
grantor  to  set  aside  a conveyance 
of  a farm  by  a father  to  his 
daughters,  for  undue  influence, 
improvidence,  etc.,  was  affirmed, 
the  majority  of  the  Court  of  Ap- 
peal agreeing  with  the  reasons 
given  by  the  Court  below. 

Per  Meredith,  J.A.: — If  the 
transaction  had  been  attacked  by 
the  grantor  in  his  lifetime,  it 


would  have  been  set  aside;  it  was 
not  so  attacked,  but  rather  con- 
firmed; and  {per  Riddell,  J., 
also)  no  one  representing  or  claim- 
ing under  the  grantor  could  suc- 
cessfully attack  it. 

Per  Riddell,  J.: — Since  the 
Devolution  of  Estates  Act,  the 
right  of  the  heir  at  law  to  sue  to 
set  aside  a transaction  of  this  kind 
is  not  higher  than  the  right  of  a 
residuary  legatee  to  sue  in  respect 
of  personal  property";  the  plain- 
tiff had  no  right  to  bring  the  action 
at  all  until  the  expiration  of  the 
period  of  the  three  years  fixed  by 
2 Edw.  VII.  ch.  17,  sec.  3,  amend- 
ing R.S.O.  1897,  ch.  127,  sec.  13; 
and  the  fact  that  the  personal 
representative  was  made  a de- 
fendant did  not  assist  the  plain- 
tiff. Empey  v.  Pick,  19. 


PARK. 

See  Negligence,  2. 


PARLIAMENTARY 

ELECTIONS. 

1.  Voters’  Lists  — Appellant  — 
Non-qualification  of  — Abandon- 
ment of  Appeal — Right  to  Substi- 
tute New  Appellant — R.S.O.  1897, 
ch.  7,  sec.  33 — 7 Edw.  IV.  ch.  4, 
sec.  33  (0.)] — By  sec.  33  of  the 
Ontario  Voters’  Lists  Act,  R.S.O. 
1897,  ch.  7,  where  an  appellant 
“ entitled  to  appeal”  dies  or' 
abandons  his  appeal,  or  having 
been  on  the  alphabetical  list,  etc., 
is  afterwards  found  not  to  be  en- 
titled to  be  an  appellant,  the 
Judge  may,  “if  he  thinks  proper,” 
allow  any  other  person  who  might 
have  been  an  appellant  to  inter- 
vene and  prosecute  the  appeal,  on 
such  terms  as  he  may  think  fit. 
This  Act  was  repealed  by  the 
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present  Voters'  Lists  Act,  7 Edw. 
VII.  ch.  4 (O.),  sec.  33  being  the 
same  as  the  repealed  section,  ex- 
cept that  the  words  “ entitled  to 
appeal"  are  omitted,  and  the 
words  “in  his  discretion"  are  sub- 
stituted for  the  words  “if  he 
thinks  proper."  Section  15  defines 
an  appellant,  namely,  any  voter 
whose  name  is  entered  or  who  is 
entitled  to  have  his  name  entered 
on  the  list  for  the  municipality: — 

Held,  that  the  substituted  sec- 
tion does  not  empower  the  Judge 
— where  an  appellant,  after  the 
time  for  appealing  has  elapsed, 
abandons  his  appeal  by  reason  of 
not  being  properly  qualified — to 
allow  a duly  qualified  appellant 
to  be  substituted.  Re  Ontario 
Voters'  Lists  Act,  West  York,  303. 

2.  Voters'  Lists — Ontario  Vot- 
ers' Lists  Act— Case  Stated  by 
County  Court  Judge  — 11  General 
Question'' — Specific  Cases] — Sec- 
tion 39  of  the  Ontario  Voters' 
Lists  Act,  7 Edw.  VII.  ch.  4,  only 
authorizes  a county  court  Judge 
to  state  a case  for  the  considera- 
tion of  the  Court  of  Appeal  upon 
some  “general  question"  which 
has  arisen  or  is  likely  to  arise  in 
the  revision  of  the  lists  by  the 
Judge. 

It  is  not  competent  for  a county 
court  Judge  to  ask  the  Court  of 
Appeal  to  determine  simple  ques- 
tions of  fact  arising  in  any  partic- 
ular case,  nor  within  the  compet- 
ence of  the  Court  to  relieve  him 
of  his  duty  to  find,  in  such  par- 
ticular cases  as  were  here  stated, 
whether,  at  the  times  necessary  to 
confer  a right  to  vote,  a particular 
person  was  in  good  faith  a resident 
of  and  domiciled  in  some  partic- 
ular municipality,  and  had  con- 
tinuously resided  in  the  electoral 
district,  as  the  Ontario  Election 
Act  requires. 


Re  Voters'  List  of  Township  of 
Seymour  (1899),  2 Ont.  Elec.  Cas. 
69,  distinguished.  Re  Norfolk 
Voters'  Lists,  108. 

3.  Voters'  Lists — Who  may  Ap- 
peal against — Enacting  Clause — 
Inconsistent  Form  — Construction 
of  Statutes.] — Under  the  Ontario 
Voters'  Lists  Act,  7 Edw.  VII. 
ch.  4,  secs.  14  and  15  (O.),  no 
person  is  entitled  to  be  entered  as 
an  appellant  in  respect  of  the 
voters'  list  of  a municipality, 
except  a person  who  is  entered,  or 
entitled  to  be  entered,  on  such 
list  as  a voter. 

Discussion  and  application  of 
the  rule  that  the  operation  of  the 
enacting  clause  of  a statute  must 
not  be  restrained  or  enlarged  by 
the  language  of  a form  or  schedule 
given  by  such  statute.  Re  South 
Fredericksburgh  Voters'  List,  308. 


PART  PAYMENT. 

See  Limitation  of  Actions,  1. 


PARTIES. 

See  Parent  and  Child. 


PARTNERSHIP. 

Ostensible  Partnership — Infancy 
— Preference  of  Firm  Creditor  Over 
Creditor  of  Individual  Partner .] — 
One  of  the  defendants,  who  were 
carrying  on  business  ostensibly 
in  partnership,  was  indebted  to 
the  plaintiffs  for  goods  supplied 
to  the  firm  in  the  belief  of  an 
existing  partnership.  The  alleged 
firm  consisted  of  two  brothers, 
one  of  whom  was  an  infant,  who, 
though  not  in  reality  a partner, 
held  himself  out  to  be  one: — 
Held,  that,  notwithstanding  the 
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infancy,  and  the  non-existence  of 
the  partnership  as  a fact,  it  must, 
so  far  as  the  plaintiffs  were  con- 
cerned, be  deemed  to  be  one,  and 
that  the  plaintiffs  were  entitled 
to  recover  their  indebtedness  out 
of  the  assets  of  the  ostensible  firm 
in  priority  to  a debt  owed  indi- 
vidually by  the  adult  member  of 
the  reputed  partnership.  Codville 
Georg eson  Co.  v.  Smart,  357. 


PAYMENT. 

See  Limitations  of  Actions,  1. 


PLANS. 

See  Railway,  1. 

PLEADING. 

See  Lien — Trusts  and  Trus- 
tees. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  6. 


PRACTICE. 

See  Appeal — Costs — Criminal 
Law,  9 — Execution,  3 — Habeas 
Corpus — Insurance,  1 — Lien — 
Railway,  2 — Seduction — Ship — 
Trial — Trusts  and  Trustees — 
Will,  3. 


PRACTISING  MEDICINE. 

See  Indian. 


PRINCIPAL  AND  AGENT. 

See  Vendor  and  Purchaser,  4. 


PRIVATE  WAY. 

See  Way,  3. 


[vol. 

PRIVILEGE. 

See  Defamation. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2,  3. 


PUBLIC  PARK. 

See  Negligence,  2. 


RACECOURSE. 

See  Criminal  Law,  4. 


RAILWAY. 

1.  Damages  “ Sustained  by 
Reason  of  the  Railway  ” — Timber 
Cut  for  Construction — Trespass — 
Limitation  of  Actions — Plans  not 
Filed.] — The  defendants  the  rail- 
way commission  were  incorpo- 
rated by  2 Edw.  VII.  ch.  9 (O.), 
which  provides,  by  sec.  8,  that 
they  shall  have  in  respect  of  the 
railway  all  the  powers,  rights, 
remedies,  and  immunities  con- 
ferred upon  any  railway  company 
by  the  Railway  Act  of  Ontario. 
The  latter  Act,  R.S.O.  1897,  ch. 
207,  sec.  42,  provides  that  “all 
actions  for  indemnity  for  damages 
or  injury  sustained  by  reason  of 
the  railway,  shall  be  instituted 
within  six  months  next  after  .the 
time  of  the  supposed  damage  sus- 
tained.” The  defendants  (the 
railway  commission  and  a con- 
tractor under  them),  before  the 
filing  of  the  plans  of  the  railway, 
and  in  the  course  of  constructing 
it,  entered  upon  the  timber  limits 
of  the  plaintiffs  and  cut  timber 
for  construction  purposes.  These 
acts  ceased  much  more  than  six 
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months  before  the  commence- 
ment of  this  action,  brought  to 
recover  damages  for  the  trespass 
and  for  the  value  of  the  timber : — 

Held,  following  McArthur  v. 
Northern  and  Pacific  Junction 
R.W.  Co.  (1888-90),  15  O.R.  733, 
17  A.R.  86,  that  the  plaintiffs’ 
claim  was  for  damages  sustained 
by  reason  of  the  railway,  and  was 
barred  by  the  statute;  and  it 
made  no  difference  that  the  com- 
mission had  not  filed  the  plans  of 
their  railway  or  taken  the  neces- 
sary steps  to  compensate  those 
whose  lands  or  interests  they  en- 
tered upon  or  affected. 

Judgment  of  Riddell,  J., 
affirmed.  Lumsden  v.  Temis- 
kaming  and  Northern  Ontario  Rail- 
way Commission,  469. 

2.  Lands  Required  for — Infant 
Remaindermen — Tenant  for  Life — 
Order  Authorizing  Conveyance — 
Costs — Railway  Act,  R.S.C.  1906, 
ch.  37,  secs.  183,  184.] — Where  a 
widow  was  entitled  to  a life  estate 
in  certain  lands  and  her  infant 
children  to  the  remainder  in  fee, 
and  she  had  made  an  agreement 
with  a railway  company  to  sell 
them  such  part  of  the  lands  as 
they  required  for  their  right  of 
way,  at  a reasonable  price,  ap- 
proved by  the  official  guardian  on 
behalf  of  the  infants,  an  order  was 
made  by  a Judge  under  sec.  184 
of  the  Railway  Act,  R.S.C.  1906, 
ch.  37,  giving  her  power  to  sell  the 
lands  and  the  rights  of  the  infants 
therein,  which  power,  joined  to 
her  legal  power  as  tenant  for  life, 
would  enable  her  to  sell  and  con- 
vey the  fee;  the  purchase  money 
to  be  paid  into  Court,  and  the 
company  to  pay  the  costs. 

Re  Dolsen  (1889),  13  P.R.  84, 
followed,  the  sections  of  the  Act 
as  it  now  stands  being  substan- 
tially the  same  as  in  the  Act  of 


1888.  Re  Canadian  Pacific  R.W . 
Co.  and  Byrne,  45. 

See  Negligence,  2. 


RATIFICATION. 

See  Infant. 


REAL  PROPERTY  LIMITA- 
TION ACT. 

See  Limitation  of  Actions,  2. 


RECEIVER. 

See  Company,  3. 


REDEMPTION. 

See  Costs,  4. 


RELEASE. 

See  Bills  of  Exchange  and 
Promissory  Notes,  3. 


RENEWAL. 

See  Bills  of  Exchange  and 
Promissory  Notes,  2 — Bills  of 
Sale  and  Chattel  Mortgages. 

RESCISSION. 

See  Vendor  and  Purchaser,  3. 


RESTRAINT  OF  TRADE. 

See  Covenant. 


REVENUE. 

Succession  Duty  — Property 
Transferred  in  Lifetime  of  Person 
Domiciled  in  Ontario  — Foreign 
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Bonds — Foreign  Situs — Anticipa- 
tion of  Death — Settlements — Suc- 
cession Duty  Act  and  Amend- 
ments .] — The  plaintiff  claimed  for 
the  Crown  succession  duty  upon 
moneys  and  securities,  the  sub- 
jects of  two  settlements  made 
respectively  in  1894  and  1902  by 
a testator  who  died  in  October, 
1904,  domiciled  in  Ontario. 

In  1894  the  testator  had  a 
quantity  of  debentures  of  muni- 
cipal corporations  in  the  United 
States,  which  had  always  been 
retained  and  managed  for  him  in 
the  United  States  by  his  agents 
there.  The  documents  had  been 
kept  by  the  testator  in  a leased 
vault  in  New  York.  The  testator 
procured  each  of  his  four  sons  to 
execute  a trust  deed  in  favour  of 
a New  York  trust  company 
whereby  these  debentures  were 
transferred  (in  four  portions)  to 
the  company  in  trust  to  manage, 
invest,  etc.,  and  to  pay  over  the 
income  to  each  son  during  his 
life,  and  upon  his  death  in  trust 
for  his  children.  The  testator 
went  to  New  York,  obtained  the 
debentures  from  the  vault,  sepa- 
rated them  into  four  parcels,  and 
delivered  them  with  the  trust 
deeds  to  the  company.  The  in- 
terest was  from  time  to  time  re- 
mitted by  the  company  to  the 
sons,  and  the  sons  transferred  the 
cheques  therefor  to  the  testator, 
who  gave  each  of  the  sons  $750 
half  - yearly,  and  retained  the 
balance : — 

Held,  Meredith,  J.A.,  dissent- 
ing, that  the  effect  of  this  first 
settlement,  made  in  the  State  of 
New  York,  of  property  then 
locally  there,  where  it  had  ever 
since  remained,  the  testator 
having  completely  parted  with 
the  legal  title  to  the  property, 
which  thereupon  became  at  once, 


and  remained,  vested  in  the  trus- 
tees residing  there,  where  the 
trusts  were  and  were  intended  to 
be  carried  into  execution,  was  to 
give  the  property  settled  a per- 
manent foreign  situs,  to  remove 
it  completely  from  the  control  of 
the  law  of  the  domicile  of  the 
testator,  and  to  render  it  in  future 
subject  only  to  the  law  of  the 
State  of  New  York;  and  for  this 
reason,  and  for  the  additional 
reason  that  the  Succession  Duty 
Act,  as  it  stood  when  that  settle- 
ment was  made,  did  not  include 
or  affect  such  a settlement,  the 
property  settled  was  not  subject 
to  succession  duty. 

The  settlement  of  1902  com- 
prised certain  cash  on  hand  in 
New  York  and  other  property  of 
a character  similar  to  that  in  the 
previous  settlement,  locally 
situated  wholly  in  the  United 
States.  The  debentures  were  kept 
in  the  same  vault,  of  which  the 
testator  had  the  key.  When 
about  to  make  this  settlement, 
the  testator  wrote  to  his  New 
York  agents  authorizing  them  to 
transfer  his  account  from  his 
name  to  the  names  of  three  of  his 
sons,  adding,  “I  wish  to  have  my 
affairs  in  good  shape,  as  I have 
not  been  feeling  very  well  of 
late;”  and  shortly  afterwards 
executed  a document  whereby  he 
purported  to  transfer  to  his  four 
sons  the  cash  and  debentures,  in 
trust  for  his  wife,  and  after  her 
death  to  be  divided  equally  be- 
tween the  four  sons,  subject  to  a 
charge  for  the  education  of  two 
grandchildren.  This  settlement 
was  made  at  a city  in  Ontario, 
where  the  testator,  his  wife,  and 
three  of  his  sons  resided.  The 
agents  transferred  the  account  to 
the  names  of  the  three  sons,  and 
notified  them  and  the  testator 
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that  they  had  done  so;  and  it 
was  arranged  that  access  to  the 
vault  in  which  the  debentures 
were  kept  could  be  secured  only 
by  the  three  sons  and  the  wife, 
and  thereafter  the  annual  receipts 
for  the  rent  of  the  vault  were 
given  in  the  name  of  the  wife.  No 
remittance  of  income  to  Ontario 
was  ever  made  by  the  New  York 
agents  under  the  second  settle- 
ment, nor  any  other  definite 
action  of  any  kind  taken  by  the 
trustees  to  realize  or  get  in  the 
trust  property  in  the  lifetime  of 
the  testator:— 

Held,  that  the  property  settled 
was  subject  to  succession  duty. 

Construction  of  the  Succession 
Duty  Act  and  amendments. 

Judgment  of  Falconbridge, 
C.J.K.B.,  affirmed  as  to  the  first 
settlement  and  reversed  as  to  the 
second.  Attorney-General  for  On- 
tario v.  Woodruff,  416. 


RIVERS  AND  STREAMS. 

See  Water  and  Watercourses 

1. 

RULES. 

Con.  Rules  351,  352.]  — See 
Lien. 

Con.  Rule  518.] — See  Costs,  1. 
Con.  Rule  551.] — See  Trial,  1. 
Con.  Rule  843.] — See  Execu- 
tion, 3. 

Con.  Rule  938.] — See  Will,  3. 


SALE  OF  GOODS. 

See  Infant. 


SALE  OF  LAND. 

See  Execution,  2 — Vendor 
and  Purchaser. 


SALE  OF  TIMBER. 

See  Timber. 


SEAL. 

See  Municipal  Corporations, 
3. 


SECURITY  FOR  COSTS. 

See  Costs,  1. 


SEDUCTION. 

Discovery  — Examination  of  De- 
fendant— Questions  as  to  Promise 
of  Marriage .] — In  an  action  for 
seduction,  questions  as  to  promise 
of  marriage  made  by  the  defen- 
dant, who  admits  the  seduction, 
are  not  admissible  in  an  examina- 
tion of  the  defendant  for  dis- 
covery. Leroux  v.  Schnupp,  91. 


SETTLEMENT. 

See  Fraudulent  Conveyance 
— Revenue. 


SETTLEMENT  OF  ACTION. 

See  Municipal  Corporations, 
3. 


SHARES. 

See  Company,  1,  5. 


SHERIFF. 

See  Execution,  2. 


SHIP. 

Action  in  Rem — Foreign  Fishing 
Boat  — Illegal  Fishing  — Customs 
and  Fisheries  Protection  Act  — 


706 


INDEX. 


Jurisdiction  of  High  Court.] — Sec- 
tion 18  of  the  Customs  and 
Fisheries  Protection  Act,  R.S.C. 
1906,  ch.  47,  provides  that  every 
forfeiture  under  the  Act  may  be 
enforced  “in  any  superior  court 
in  the  Province  in  which  the 
cause  of  prosecution  arose.” 

A writ  of  summons  was  issued 
against  a boat,  and  service  of  the 
writ  effected  “by  posting  the 
same  up  on  the  defendant .” 

On  a motion  being  made  for 
judgment  in  default  of  defence: — 
Held,  that,  as  there  are  no  pro- 
visions in  force  in  the  High  Court 
of  Justice  for  proceedings  in  rem, 
any  declaration  of  forfeiture  or 
judgment  for  the  sale  of  the  boat 
would  be  a nullity,  and  no  order 
could  therefore  be  made.  The 
King  v.  The  American  Gasoline 
Fishing  Boat,  314. 


SHOPS. 

See  Municipal  Corporations, 
4. 


SLANDER. 

See  Defamation. 


SOLICITOR. 

See  Costs,  1. 


SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser, 
1,  3,  4. 

STATED  CASE. 

See  Indian  — Parliamentary 
Elections,  2. 


[vol. 

STATUTE  OF  FRAUDS. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1 — Trusts 
and  Trustees  — Vendor  and 
Purchaser,  1. 


STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

21  Jac.  I.  ch.  16  (Statute  of  Limita- 
tions)   

See  Limitations  of  Actions,  1. 

30  & 31  Viet.  ch.  3 (Imp.),  (British 
North  America  Act,  1867),  sec. 

91  (24) 

See  Indian. 

34  Viet.  ch.  98,  sec.  3 (O.) 

See  Company,  4. 

50  & 51  Viet.  ch.  97  (D.) 

See  Assessment  and  Taxes,  5. 

56  Viet.  ch.  95,  secs.  6,  13,  46  (O.). . . . 
See  Company,  1. 

R.S.O.  1897,  ch.  7 (Voters’  Lists  Act), 

sec.  33 

See  Parliamentary  Elections,  1. 

R.S.O.  1897,  ch.  51  (Judicature  Act)> 

sec.  57 ; 

See  Insurance,  1. 

R.S.O.  1897,  ch.  51  (Judicature  Act), 

sec.  103 

See  Trial,  1. 

R.S.O.  1897,  ch.  55  (County  Courts 

Acts),  sec.  57 

See  Appeal,  1. 

R.S.O.  1897,  ch.  59  (Surrogate  Courts 

Act),  sec.  72 

See  Executors  and  Trustees. 

R.S.O.  1897,  ch.  60  (Division  Courts 

Act),  sec.  158 

See  Appeal,  2. 

R.S.O.  1897,  ch.  62  (Arbitration  Act), 

sec.  6 

See  Insurance,  1,  2. 

R.S.O.  1897,  ch.  77,  sec.  17 

See  Execution,  1. 

R.S.O.  1897,  ch.  83  (Habeas  Corpus 

Act),  sec.  5 

See  Criminal  Law,  6,  8. 


STATEMENT  OF  CLAIM. 

See  Lien. 
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R.S.O.  1897,  ch.  89 

See  Costs,  1. 

R.S.O.  1897,  ch.  91,  sec.  5 

See  Indian. 

R.S.O.  1897,  ch.  121,  sec.  30 

See  Costs,  3. 

R.S.O.  1897,  ch.  127,  sec.  13 

See  Parent  and  Child. 

R.S.O.  1897,  ch.  129 

See  Distribution  of  Estates. 

R.S.O.  1897,  ch.  133  (Real  Property 

Limitation  Act) 

See  Limitation  of  Actions,  2. 

R.S.O.  1897,  ch.  138  (Land  Titles  Act), 

sec.  26 

See  Way,  3. 

R.S.O.  1897,  ch.  148  (Bills  of  Sale  and 
Chattel  Mortgage  Act),  sec.  18. . . 
See  Bills  of  Sale  and  Chattel 
Mortgages. 

R.S.O.  1897,  ch.  153  (Mechanics’  Lien 

Act),  sec.  24 

See  Lien. 

R.S.O.  1897,  ch.  176  (Medical  Act) . . . 
See  Indian. 

R.S.O.  1897,  ch.  181  (Surveys  Act), 

sec.  31 

See  Water  and  Watercourses,  1. 

R.S.O.  1897,  ch.  203  (Insurance  Act) . . 
See  Insurance,  2. 

R.S.O.  1897,  ch.  203  (Insurance  Act), 

sec.  159 

See  Insurance,  5,  6. 

R.S.O.  1897,  ch.  207  (Railway  Act), 

sec.  42 

See  Railway,  1. 

R.S.O.  1897,  ch.  207  (Railway  Act), 

sec.  34  (16) 

See  Company,  1. 

R.S.O.  1897,  ch.  222  (Winding-up  Act) 
See  Company,  2. 

R.S.O.  1897,  ch.  224  (Assessment  Act), 

secs.  183,  184 

See  Assessment  and  Taxes,  4. 

R.S.O.  1897,  ch.  245  (Liquor  License 

Act),  sec.  99 

See  Criminal  Law,  6,  8. 

R.S.O.  1897,  ch.  245  (Liquor  License 

Act),  secs.  104,  112  (2) 

See  Criminal  Law,  7. 

R.S.O.  1897,  ch.  257  (Shops  Regula- 
tion Act) 

See  Municipal  Corporations,  4. 


62  Viet.  ch.  7,  sec.  9 (O.) 

See  Execution,  1. 

62  & 63  Viet.  ch.  95  (D.) 

See  Assessment  and  Taxes,  5. 

2  Edw.  VII.  ch.  9,  sec.  8 (O.) 

See  Railway,  1. 

2  Edw.  VII.  ch.  12,  sec.  11  (O.) 

See  Executors  and  Trustees. 

2 Edw.  VII.  ch.  17,  sec.  3 (O.) 

See  Parent  and  Child. 

3 Edw.  VII.  ch.  7,  sec.  18  (O.) 

See  Execution,  1. 

3  Edw.  VII.  ch.  19  (Municipal  Act), 

sec.  2 (8)  (O.) 

See  Assessment  and  Taxes,  5. 

3  Edw.  VII.  ch.  19  (Municipal  Act), 

sec.  324 

See  Municipal  Corporations,  2. 

3 Edw.  VII.  ch.  19  (Municipal  Act), 

sec.  348 

See  Municipal  Corporations,  5. 

3 Edw.  VII.  ch.  19  (Municipal  Act), 

sec.  542 

See  Negligence. 

3 Edw.  VII.  ch.  19  (Municipal  Act), 

sec.  606  (3)  (O.) 

See  Way,  1. 

3 Edw.  VII.  ch..  19  (Municipal  Act), 

sec.  617a 

See  Municipal  Corporations,  1. 

3 Edw.  VII.  ch.  86,  sec.  8 (O.) 

See  Assessment  and  Taxes,  4. 

4 Edw.  VII.  ch.  23  (Assessment  Act), 

sec.  10  (O.) . 

See  Assessment  and  Taxes,  1,  2. 

4  Edw.  VII.  ch.  23  (Assessment  Act), 

secs.  2 (7),  5 (5),  37  (O.).. 

See  Assessment  and  Taxes,  5. 

4 Edw.  VII.  ch.  23  (Assessment  Act), 

sec.  36,  sub-sec.  3 (O.) 

See  Assessment  and  Taxes,  3. 

5 Edw.  VII.  ch.  14,  sec.  1 (O.) 

See  Executors  and  Trustees. 

R.S.C.  1906,  ch.  37,  secs.  183,  184 

See  Railway,  2. 

R.S.C.  1906,  ch.  47,  sec.  18 

See  Ship. 

R.S.C.  1906,  ch.  119  (Bills  of  Exchange 

Act  ),  sec.  I I.') 

See  Bills  of  Exchange  and  Prom- 
issory Notes,  2,  3. 
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R.S.C.  1906,  ch.  139  (Supreme  Court 

Act),  secs.  48  (e),  71 

See  Appeal,  3. 

R.S.C.  1906,  ch.  146  (Criminal  Code), 

secs.  227,  228 

See  Criminal  Law,  4. 

R.S.C.  1906,  ch.  146  (Criminal  Code), 

secs.  773,  774 

See  Criminal  Law,  5. 

R.S.C.  1906,  ch.  146  (Criminal  Code), 

sec.  1019 

See  Criminal  Law,  1. 

R.S.C.  1906,  ch.  155,  sec.  23 

See  Habeas  Corpus,  2. 

7 Edw.  VII.  ch.  4 (Voters’  Lists  Act), 

secs.  14,  15,  33  (O.) 

See  Parliamentary  Elections,  1,3. 

7 Edw.  VII.  ch.  4 (Voters’  Lists  Act), 

sec.  39  (O.) 

See  Parliamentary  Elections,  2. 


STAY  OF  PROCEEDINGS. 

See  Insurance,  1. 


STREET  RAILWAYS. 

Injury  to  Person  Crossing  in 
Front  of  Car — Negligence — Con- 
tributory Negligence — Nonsuit.] — 
The  plaintiff,  intending  to  take  a 
street  car  going  westerly,  so  as  to 
reach  his  house,  on  arriving, 
shortly  after  midnight,  at  the 
southerly  side  of  the  street  on 
which  the  particular  car  line  was, 
saw  a car  coming  westerly  about 
300  feet  off,  and,  without  again 
looking  for  the  car,  he  attempted 
to  cross  over  the  street  in  a wes- 
terly diagonal  direction,  so  as  to 
reach  a street  corner,  where  he 
expected  the  car  would  stop,  it 
being,  as  he  said,  the  usual  prac- 
tice for  all  cars  to  stop  there, 
though  it  appeared  that  there  was 
no  rule  requiring  them  to  do  so, 
and  because  he  saw  two  persons 
standing  at  the  corner  apparently 
waiting  for  the  car,  and  who  had 
signalled  it  to  stop,  but  of  this  he 


was  not  aware.  The  car,  however, 
ran  past  the  corner,  knocking 
down  the  plaintiff  and  severely  in- 
juring him.  The  motorman  had 
seen  the  plaintiff  when  the  car 
was  about  150  feet  off.  It  was 
asserted  that  the  motorman  was 
intoxicated  and  incapable  of 
knowing  what  he  was  doing,  and 
that  the  car  was  going  at  an  ex- 
cessive rate  of  speed.  The  place 
was  well  lighted  and  there,  was 
nothing  to  obstruct  the  view: — 

Held , that  the  accident  was 
attributable  to  the  plaintiff’s  own 
want  of  care  in  attempting  to 
cross  the  street  as  he  did,  and  that 
the  case,  therefore,  should  have 
been  withdrawn  from  the  jury.  ’ 

Magee,  J.,  dissented  On  the 
ground  that  it  was  a question  for 
the  jury. 

Judgment  of  Britton,  J.,  at 
the  trial  reversed.  Tinsley  v.  To- 
ronto R.W.  Co.,  438. 


SUCCESSION  DUTY. 

See  Revenue. 


SUMMARY  CONVICTION. 

See  Criminal  Law. 


SUMMARY  TRIAL. 

See  Criminal  Law,  5. 


SUPREME  COURT  OF 
CANADA. 

See  Appeal,  3. 


SURROGATE  COURTS. 

See  Executors  and  Trustees. 
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TAX  SALE. 

See  Assessment  and  Taxes,  4. 


TAXATION  OF  COSTS. 

See  Costs,  2,  3,  4. 


TAXES. 

See  Assessment  and  Taxes. 


TENANT  FOR  LIFE. 

See  Railway,  2. 


TENDER  OF  CONVEYANCE. 

See  Vendor  and  Purchaser,  2. 


TERRITORIAL  JURIS- 
DICTION. 

See  Criminal  Law,  6, 


TESTIMONIALS. 

See  Injunction. 


THREATS. 

See  Criminal  Law,  1. 


TIMBER. 

Sale  of  Standing  Timber — Deed 
— Construction — Time  for  Removal 
— Blank  in  Deed  — Reasonable 
Time — Acquiescence — Trespass  — r, 
Damages.] — The  plaintiff,  by  a 
deed  purporting  to  be  made  under 
the  Act  respecting  Short  Forms  of 
Conveyances,  in  1881,  for  a valu- 
able consideration,  granted,  bar- 
gained, sold,  and  assigned  to  B. 
all  the  timber  then  standing, 
growing,  or  being  upon  land  owned 
by  the  plaintiff,  together  with  full 
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power  for  B.,  his  servants,  work- 
men, and  agents,  from  time  to 
time  and  at  all  reasonable  times 

thereafter  during  the  term  of 

years  to  fell  the  timber,  enter  upon 
the  lands,  etc.  There  was  no  evi- 
dence to  explain  the  blank  left  in 
the  deed  for  the  number  of  years, 
and  nothing  to  shew  what  the 
true  agreement  was,  whereby  the 
deed  might  be  rectified.  There 
were  occasional  acts  of  ownership 
of  the  timber  on  the  part  of  B.  up 
till  his  death  in  1898,  and  after  his 
death  by  his  executors,  apparently 
acquiesced  in  by  the  plaintiff.  In 
1903  persons  claiming  under  au- 
thority from  the  executors  cut  and 
removed  timber  from  the  land, 
and  this  action  was  brought  for  a 
declaration  of  the  plaintiff's  rights 
and  an  injunction  and  damages  in 
respect  of  the  trespasses: — 

Held , upon  the'  language  of  the 
deed,  that  the  right  granted  was 
intended  to  be  acted  upon  within 
a reasonable  time,  and  that  such 
reasonable  time  had  elapsed  before 
the  trespasses  complained  of,  and 
had  not  been  extended  by  the 
conduct  or  acquiescence  of  the 
plaintiff;  Meredith,  J. A.,  dissent- 
ing. 

Judgment  of  Magee,  J.,  award- 
ing the  plaintiff  $565.92  damages, 
affirmed.  Mathewson  v.  Beatty , 
557. 

See  Railway,  1. 


TIME. 

See  Appeal,  1,  2,  3 — Bills  of 
Sale  and  Chattel  Mortgages — 
Insurance,.  1 — Lien — Timber — 
Vendor  and  Purchaser,  1,  3. 


TOLL  BRIDGE. 

See  Assessment  and  Taxes,  5. 
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TRANSFER  OF  SHARES. 

See  Company,  5. 


TRESPASS. 

See  Timber — Railway,  1. 


TRIAL. 

1.  Jury  Notice  — Motion  to 
Strike  out — Discretion  Exercised 
before  Trial — Trial  at  Toronto — 
Equitable  Issue — Judicature  Act, 
sec.  103 — Con.  Rule  551.] — Since 
the  rules  providing  for  the  holding 
of  separate  jury  and  non- jury 
sittings  it  is  desirable,  at  any  rate 
where  the  venue  is  laid  in  Toronto, 
to  have  it  settled  at  as  early  a 
stage  of  the  action  as  possible, 
whether  the  case  is  to  be  tried 
with  a jury  or  without  a jury. 

Montgomery  v.  Ryan  (1906),  13 

O. L.R.  297,  approved. 

In  this  action  the  plaintiff 
sought  to  set  aside  a certain  agree- 
ment as  fraudulent  and  void  as 
against  the  plaintiffs  and  to  have 
the  plaintiffs  declared  entitled  to 
a one-eighth  share  in  the  property 
in  question;  and,  in  the  alterna- 
tive, a declaration  that  the  plain- 
tiffs were  entitled  to  a one-eighth 
share  in  certain  stock;  or  damages 
and  other  relief: — 

Held , that  this  was  an  action 
which  it  was  proper  to  try  without 
a jury. 

Sawyer  v.  Robertson  (1900),  19 

P. R.  172,  distinguished.  Clisdell 
v.  Lovell,  379. 

2.  Jury  Notice  — Motion  to 
Strike  out — Discretion  Exercised 
before  Trial — Trial  outside  of  To- 
ronto — Equitable  Defence.]  — The 
discretion  of  a Judge  in  Chambers 
in  striking  out  a jury  notice,  in  an 
action  to  be  tried  outside  of  To- 


[VOL. 

ronto,  was  held  to  have  been 
properly  exercised  where  the  ac- 
tion was  brought  by  the  executors 
of  a deceased  mortgagee  upon  the 
covenant  contained  in  the  mort- 
gage deed,  and  the  defence  was 
that  the  written  documents,  the 
mortgage  deed,  and  the  deed  of 
conveyance  to  the  mortgagors, 
did  not  express  the  true  agreement 
between  the  parties. 

Sernble,  per  Meredith,  C.J.C.P., 
that  the  rule  laid  down  in  Mont- 
gomery v.  Ryan  (1906),  13  O.L.R. 
297,  might  well  be  extended  to  all 
cases,  whether  to  be  tried  in  To- 
ronto or  elsewhere. 

Sernble,  also,  that  the  facts 
alleged  in  the  defence  would  not 
have  been  admissible  under  the 
plea  of  non  est  factum ; that  the 
defence  was  really  an  equitable 
one,  involving  rectification  of  the 
instrument  sued  upon;  and  in 
that  case  the  jury  notice  would 
be  irregular. 

Order  of  Boyd,  C.,  affirmed. 
Bryans  v.  Moffatt,  220. 

See  Costs,  2 — Criminal  Law — 
New  Trial. 


TRUSTS  AND  TRUSTEES. 

Ejectment — Counterclaim  to  En- 
force Trust  and  to  Set  aside  Con- 
veyance as  Fraudulent — Statute  of 
Frauds  — Pleading  — Creditors  — 
Improper  Joinder  of  Causes  of 
Counterclaim  — Amendment  — 
Election.] — The  plaintiff  sought  to 
recover  possession  of  land;  and 
the  defendant,  by  way  of  counter- 
claim against  the  plaintiff  and  the 
plaintiff's  grantor  (her  son),  al- 
leged that  the  latter  held  and  con- 
veyed the  land  subject  to  a trust 
in  her  (the  defendant's)  favour; 
and  also  that  his  conveyance  to 
the  plaintiff  was  voluntary  and 
without  consideration  and  made 
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for  the  express  purpose  of  defeat- 
ing and  delaying  the  defendant 
and  the  other  creditors  of  the  son, 
and  was  fraudulent  and  void;  but 
the  defendant  did  not  directly 
allege  that  she  was  a creditor,  nor 
did  she  state  that  she  counter- 
claimed on  behalf  of  all  creditors 

Held,  that,  the  trust,  if  there 
was  any,  resting  in  parol,  there 
was  nothing  to  take  the  case  out 
of  the  Statute  of  Frauds,  and  it 
necessarily  failed. 

Held,  also,  that  if  a counter- 
claim could  be  asserted  on  behalf 
of  the  defendant  and  all  other 
creditors  of  the  grantor,  the  two 
claims  could  not  be  joined  in  one 
action  or  counterclaim;  and  leave 
to  amend  should  not  be  given  to 
enable  the  defendant  to  abandon 
the  claim  to  enforce  the  trust,  and 
proceed  upon  the  other  claim  on 
behalf  of  all  creditors;  but  the 
dismissal  of  the  action  should  be 
without  prejudice  to  any  action 
which  the  defendant  might  bring 
to  set  aside  the  conveyance. 

Judgment  of  Boyd,  C.,  affirmed. 
Parker  v.  Tain,  187. 

See  Executors  and  Trustees 
— Gift. 


UNDUE  INFLUENCE. 

See  Parent  and  Child. 


VACATION. 

See  Lien. 


VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  of  Land — 
Delay  of  Vendor — Time  of  Essence 
— Whether  of  Contract  or  Accept- 
ance of  Offer — Deed  to  be  Prepared 
at  Vendor’s  Expense — Effect  of — 
Misrepresentation — Description  — 


Statute  of  Frauds — Specific  Per- 
formance.] — Where  the  non-com- 
pletion of  a contract  for  the  sale  of 
land  within  the  time  limited 
thereby  was  caused  by  the  vendor, 
she  was  held  to  be  precluded  from 
insisting  on  the  strict  performance 
of  the  provision  in  that  respect  by 
the  purchaser. 

The  contract  consisted  of  an 
offer  made  by  the  purchaser  and 
its  acceptance  by  the*  vendor,  the 
offer  containing  the  terms  of  the 
contemplated  contract,  amongst 
which  were  the  provisions  that 
“time  shall  be  of  the  essence  of 
this  offer,”  and  that  the  deed 
should  be  “prepared  at  the  ex- 
pense of  the  vendor.” 

Held,  (1)  that  the  limitation 
making  time  the  essence  referred 
merely  to  the  acceptance  of  the 
offer  (Magee,  J.,  dissenting);  (2) 
that  the  provision  as  to  the  deed 
being  prepared  at  the  vendor’s 
expense  dispensed  with  the  re- 
quirement of  the  general  rule  that 
the  purchaser  should  prepare  and 
tender  the  deed  to  the  vendor. 

In  the  agreement  for  sale  the 
land  was  described  as  lot  No.  22, 
whereas  it  should  have  been  lot 
No.  24.  The  proper  park  lot  was 
given,  and  it  was  described  by  its 
frontage  and  depth,  and  was  the 
only  lot  owned  by  the  vendor  on 
the  street,  there  being,  in  fact,  no 
such  number  as  22  on  the  street. 
The  agreement  also  stated  it  to  be 
subject  to  an  existing  mortgage 
for  $4,000,  while  a deed  contain- 
ing a proper  description  had  been 
executed  by  the  vendor,  which 
was  held  by  the  solicitor  in 
escrow : — 

Held,  that  there  was  not  such 
vagueness  and  uncertainty  in  the 
description  as  would  render  the 
contract  void  under  the  Statute 
of  Frauds. 
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A decree  for  specific  perform- 
ance was  directed. 

Judgment  of  Riddell,  J.,  at  the 
trial,  reversed.  Foster  v.  Ander- 
son, 362. 

2.  Contract  for  Sale  of  Land — 
Purchase  Money  Payable  by  In- 
stalments— Deed  to  be  Delivered 
when  Three-fifths  Paid — Right  to 
Sue  for  Instalments  without  Ten- 
dering Conveyance.] — A vendor  of 
land — under  an  agreement  pro- 
viding for  payment  of  the  pur- 
chase money  in  annual  instal- 
ments with  interest,  and  that  the 
purchaser  so  soon  as  he  had  paid 
three-fifths  should  be  entitled  to  a 
conveyance,  upon  executing  a 
mortgage  back  for  the  balance — is 
entitled  to  sue  the  purchaser  for 
the  payments  falling  due  prior  to 
three-fifths  being  paid,  without 
proving  that  he  has  tendered  a 
conveyance.  H.  H.  Vivian  & Co. 
Ltd.  v.  Clergue , 280. 

3.  Contract  for  Sale  of  Land — 
Purchase  Money  Payable  by  In- 
stalments— Time  of  Essence — De- 
fault in  Payment  of  Instalment — 
Waiver  — Rescission  — Notice  — 
Specific  Performance — Instalment 
Paid — Return  to  Purchaser — De- 
posit— Forfeiture .] — By  an  agree- 
ment in  writing  made  between  the 
parties  on  the  25th  May,  1905,  the 
defendants  agreed  to  sell  land  to 
the  plaintiff,  for  the  price  of  $290; 
the  purchase  money  was  to  be 
paid  in  three  instalments,  the  first 
of  $100,  which  was  to  be  (and 
was)  paid  down,  the  second  of 
$75,  which  was  to  be  paid  in  five 
months  and  three  weeks,  and  the 
third,  of  $115,  in  eleven  months 
and  three  weeks,  and  the  latter 
two  instalments  were  to  bear  in- 
terest at  six  per  cent,  until  paid. 
The  plaintiff  was  to  be  entitled  to 
possession  until  default,  and  was 


to  pay  the  taxes  after  the  date  of 
the  agreement.  The  agreement 
was  on  a printed  form,  and  one  of 
its  printed  provisions  was:  “And 
it  is  expressly  understood  that 
time  is  to  be  considered  the 
essence  of  this  agreement,  and 
unless  the  payments  are  punctual- 
ly made  at  the  time  and  in  the 
manner  above  mentioned,  the  de- 
fendants are  to  be  at  liberty  to 
resell  the  said  lands.”  The  plain- 
tiff was  given  the  privilege  of 
paying  the  residue  of  the  purchase 
money  at  any  time,  and  the  de- 
fendants were  to  convey  when 
the  whole  purchase  money  should 
be  paid.  According  to  the  evi- 
dence, the  time  for  the  payment  of 
the  plaintiff’s  purchase  money 
was  arranged  to  correspond  with 
the  time  when  the  defendants 
were  required  to  make  payments 
to  one  R.,  from  whom  they  had 
purchased  the  land,  with  the 
object  that  they  should  be  able 
to  pay  R.  with  the  money  which 
the  plaintiff  should  have  paid 
them.  The  second  instalment  of 
the  plaintiff’s  purchase  money 
fell  due  on  the  15th  November, 
1905,  and  was  not  paid.  In  the 
following  December  the  plaintiff 
asked  O’C.,  the  husband  of  one 
of  the  defendants,  for  a delay  of 
two  or  three  weeks,  saying  that 
at  the  end  of  that  time  he  would 
pay  the  purchase  money  in  full; 
O’C.  said  that  it  would  be  neces- 
sary to  consult  the  other  defend- 
ant, and  that  he  would  let  the 
plaintiff  know  by  mail  whether 
they  would  accede  to  his  request. 
Not  having  received  any  word 
from  O’C.,  the  plaintiff  waited 
until  February,  1906,  when  he 
wrote  to  the  defendants  asking 
for  his  deed  and  telling  them  that 
he  was  ready  to  pay  the  purchase 
money  in  full  with  interest.  To 
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this  and  to  two  subsequent  letters 
no  reply  was  received.  In  April 
the  plaintiff  saw  O’C.,  who  said 
that  the  plaintiff  would  have  to 
lose  the  $100,  and  that  the  de- 
fendants would  “ stick  to  the  lots 
and  the  money  as  well.’4 * *  7 A formal 
tender  was  made  and  refused  on 
the  23rd  April,  and  this  action  for 
specific  performance  was  begun 
on  the  23rd  May: — 

Held,  Meredith,  C.J.C.P.,  dis- 
senting, that,  in  the  absence  of 
fraud,  accident,  or  mistake,  the 
provision  that  time  should  be  of 
the  essence  was  binding  upon  the 
plaintiff,  and  had  not  been  waived 
by  the  defendants;  that  the 
latter  had  the  right  to  rescind 
upon  default  in  payment  of  the 
second  instalment;  that  no  formal 
notice  of  rescission  was  necessary; 
and  that  the  plaintiff  was  not  en- 
titled to  specific  performance. 

Barclay  v.  Messenger  (1874),  22 
W.R.  522,  43  L.J.  Ch.  449,  fol- 
lowed. 

In  re  Dagenham  ( Thames ) Dock 
Co.  (1873),  L.R.  8 Ch.  1022,  and 
Cornwall  v.  Henson,  [1899]  2 Ch. 
710,  [1900]  2 Ch.  298,  distin- 
guished. 

Held,  also,  that  the  $100  paid  by 
the  plaintiff,  not  being  a deposit, 
but  an  instalment  of  the  purchase 
money,  was  not  forfeited,  but 
was  returnable  to  the  plaintiff 
upon  rescission,  and  he  should  be 
allowed  credit  for  it  upon  the  costs 
ordered  to  be  paid  by  him. 

Judgment  of  Teetzel,  J.,  re- 
versed. Labette  v.  O’Connor  519. 

4.  Contract  for.  Sale  of  Land — 

Specific  Performance — Correspon- 
dence— Offer — Quasi-acceptance  — 

Agent.] — The  decision  of  a Divis- 
ional Court,  13  O.L.R.  301,  dis- 

missing an  action  for  specific  per- 
formance, on  the  ground  that  no 
contract  was  made  out  upon  the  I 


documents  and  correspondence, 
was  affirmed  by  the  Court  of  Ap- 
peal. Bohan  v.  Galbraith,  37. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1. 


VERDICT. 

See  Criminal  Law,  3. 


VOTERS’  LISTS. 

See  Parliamentary  Elec- 
tions. 


VOTING. 

See  Municipal  Corporations, 
5. 


WAIVER. 

See  Easement — Vendor  and 
Purchaser,  3. 


WARRANT  OF  COMMITMENT. 

See  Criminal  Law,  6. 


WATER  AND  WATER- 
COURSES. 

1.  Land  Bordering  on  River — 
Crown  Grant — Description — Con- 
struction— Ownership  ad  Medium 
Filum — Navigable  or  Un-navigable 
Stream— Alluvion — Bed  of  Stream.] 
— Lot  5 in  the  front  concession  of 
the  township  of  Howard  was  de- 
scribed in  the  Crown  patent  of  the 
grant  thereof  issued  on  the  8th 
July,  1799,  by  metes  and  bounds 
as  follows:  ‘‘Beginning  at  a post 
marked  4/5  on  the  bank  of  the 
river  Thames;  then  south  45  de- 
grees east  68  chains;  then  north- 
easterly parallel  to  the  said  river 
30  chains;  then  north  45  degrees 
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west  to  the  said  river;  then  along 
the  bank  with  the  stream  to  the 
place  of  beginning:”— 

Held,  Magee,  J.,  dubitante,  that 
upon  the  true  construction  of  the 
grant,  and  having  regard  to  the 
provisions  of  sec.  31  of  the  Surveys 
Act,  R.S.O.  1897,  ch.  181,  the 
river  formed  the  northerly  boun- 
dary, and  the  lot  did  not  extend 
usque  ad  filum  aquae. 

Robertson  v.  Watson  (1874),  27 
C.P.  579,  599,  followed. 

Held,  also,  that  the  question 
whether  the  river  at  and  above 
and  below  the  locus  in  quo  was 
navigable  or  unnavigable  need 
not  be  determined,  in  view  of  the 
decision  of  the  Court  of  Appeal  in 
Keewatin  Power  Co.  v.  Town  of 
Kenora  (1908),  11  O.W.R.  266. 

The  plaintiff  claimed  as  part  of 
lot  5 a bar  or  deposit  of  gravel 
and  sand  below  the  bank  of  the 
river.  This  sand-bar  as  to  vegeta- 
tion retained  the  characteristics 
of  a bed  of  the  stream;  for  the 
greater  part  of  the  year  it  was 
entirely  covered  with  water,  and 
during  the  remainder  was  fre- 
quently under  water,  while  at 
times  of  freshets  the  water  covered 
it  to  a depth  of  25  or  30  feet,  and 
sometimes  overflowed  the  bank, 
which  was  of  at  least  that 
height : — 

Held,  that  the  bar  had  not  be- 
come land  formed  by  alluvion, 
but  was  still  part  of  the  bed  of  the 
river. 

Hindson  v.  Ashby,  [1896]  1 Ch. 
78,  [1896]  2 Ch.  1, 'followed. 

Judgment  of  Clute,  J.,  re- 
versed. Williams  v.  Pickard,  655. 

2.  Littoral  Proprietor  — Lake 
Front  — Removal  of  Sand  and 
Gravel — Injury  to  Land— Injunc- 
tion.]— The  plaintiffs  owned  a lot 
running  down  to  the  shore  of  Lake 
Ontario,  which  shore  consisted  of 


sand  and  gravel  and  was  of  vary- 
ing width,  and  the  bank  of  which 
was  a clay  loam  from  ten  to 
fifteen  feet  high.  Notwithstanding 
the  protection  afforded  by  the 
shore,  over  forty  acres  of  land  had 
been  washed  away  since  the 
Crown  grant  was  made  in  1799. 
The  plaintiffs  sought  an  injunc- 
tion to  restrain  the  defendant 
from  removing  gravel  opposite  to 
their  land,  as  tending  to  render  it 
more  liable  to  encroachment  by 
the  waters  of  the  lake : — 

Held,  that,  notwithstanding 
that  the  metes  and  bounds  in  the 
Crown  grant  were  expressed  to 
begin  “on  the  shore  of  Lake  On- 
tario,” the  plaintiffs’  land  ex- 
tended only  to  the  line  of  the 
water  at  present  low  water  mark, 
and  not  to  what  was  that  line  in 
1799,  but  that  as  littoral  pro- 
prietors they  were  entitled  to  the 
injunction.  Servos  v.  Stewart,  216. 


WAY. 

1.  Highway  — Nonrepair  — 
Injury  to  Pedestrian  — Munici- 
pal C orporations — A ccident — N eg- 
ligence — Notice  of  Accident — Omis- 
sion to  Give — Excuse.] — In  an 
action  brought  by  the  plaintiff 
against  the  corporation  of  a city 
for  damages  for  injuries  sustained 
by  reason  of  alleged  want  of  re- 
pair of  one  of  its  streets,  such  non- 
repair consisted  in  one  of  the 
granolithic  blocks,  where  it  joined 
another  block,  having  sunk  from 
three-quarters  to  half  an  inch, 
thereby  causing  the  other  block  to 
be  above  it  to  that  extent,  but 
which  had  been  worn  down  at  its 
edge  about  one-quarter  of  an 
inch,  and  had  been  in  this  con- 
dition from  eight  to  ten  years. 
There  was  no  evidence  of  any  prior 
mishap  or  complaint  made  re- 
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garding  it,  and,  though  the  city 
officials  did  not  regard  it  as 
dangerous,  they  admitted  that  it 
would  be  better  to  have  it  bevelled 
down : — 

Held,  that  there  was  no  action- 
able negligence  on  the  defendants’ 
part. 

The  notice  of  the  accident  re- 
quired to  be  given  within  seven 
days  thereafter,  under  sec.  626  (3) 
of  the  Consolidated  Municipal 
Act,  1903,  3 Edw.  VII.  ch.  19,  is 
not  dispensed  with  by  reason 
merely  of  the  defendants  not  being 
prejudiced  by  the  omission  to 
give  it.  There  must  be  some 
reasonable  excuse  therefor:  the 

plaintiff’s  illness,  the  result  of  the 
accident,  must  render  him  men- 
tally or  physically  incapable  of 
giving  it.  Anderson  v.  City  of 
Toronto,  643. 

2.  Highway  — Obstruction  — 
Injury  to  Traveller — Knowledge  of 
Danger  — Negligence  — Muni- 
cipal Corporation — Misfeasance  or 
Nonfeasance.\ — The  mere  fact  that 
the  plaintiff  knew  that  a heap  of 
dirt  was  standing  upon  a highway 
is  not  sufficient  to  disentitle  him 
to  recover  damages  from  a muni- 
cipal corporation  for  personal  in- 
juries sustained  by  him  owing  to 
the  heap  having  been  negligently 
left  there  unguarded. 

Gordon  v.  City  of  Belleville 
(1887),  15  O.R.  26,  and  Copeland 
v.  Village  of  Blenheim  (1885),  9 
O.R.  19,  followed. 

It  was  argued  that  the  muni- 
cipal corporation,  in  discharging 
their  duty  of  cleaning  the  high- 
way, had  a right  to  cause  the  dirt 
to  be  raked  into  a heap,  and  that 
leaving  it  there  unguarded  was 
mere  nonfeasance: — 

Held,  that  the  doing  of  a lawful 
act  in  such  a way  as  to  endanger 
the  safety  of  the  public  was  mis- 


feasance— the  whole  was  one  act 
and  an  unlawful  act. 

Rowe  v.  Corporation  of  Leeds 
and  Grenville  (1863),  13  C.P.  515, 
Dickson  v.  Township  of  Haldi- 
mand  (1903-4),  2 O.W.R.  269,  3 
0,W.R.  52,  and  Bull  v.  Mayor, 
etc.,  of  Shoreditch  (1901-2),  18 
Times  L.R.  171,  19  Times  L.R. 
64,  followed. 

Judgment  of  the  county  court 
of  Lanark  affirmed.  Keech  v. 
Town  of  Smith’s  Falls,  300. 

3.  Private  Way  — Easement  — 
Extinguishment  by  Unity  of  Owner- 
ship— Revival  on  Severance — Im- 
plied Reservation  — Land  Titles 
Act.] — Unity  of  ownership  or  seis- 
in in  fee  extinguishes  all  pre- 
existing easements  or  private 
rights  of  way  over  one  part  of  the 
land  for  the  accommodation  of 
another  part ; and  an  easement  so 
extinguished  can  only  be  revived 
by  a fresh  grant,  and  then  the 
right  granted  is  of  a new  thing; 
the  severance  again  of  the  land 
in  respect  of  which  an  easement 
formerly  existed  over  one  part 
for  the  benefit  of  the  other  does 
not  per  se  revive  the  extinguished 
easement,  if  the  dominant  part  is 
first  granted  and  the  servient  part 
retained  by  the  owner  who  made 
the  severance. 

Wheeldon  v.  Burrows  (1879),  12 
Ch.D.  31,  followed. 

Previous  to  1891  two  adjoining 
parcels  of  land  known  as  the  grist 
mill  property  and  the  saw  mill 
property  were  in  different  holders, 
and  there  was  on  the  land,  well 
defined  on  the  ground,  a road 
leading  from  the  highway  to  the 
grist  mill  over  a part  of  the  saw 
mill  property.  In  1891  the  two 
properties  became  united  in  the 
same  owner,  who  in  1894  con- 
veyed all  the  land  excepting  cer- 
tain lots,  on  on£  of  which  stood 
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the  grist  mill.  In  the  document  of 
transfer  there  were  no  words  to 
indicate  that  any  right  of  way 
over  the  rest  of  the  land  conveyed 
was  also  excepted.  The  grist  mill 
property  was  afterwards  conveyed 
to  the  plaintiff,  who  claimed  the 
right  to  use  the  road  over  the  saw 
mill  property  as  marked  upon  the 
ground: — . 

Held,  that  when  the  transfer  of 
1894  was  made,  the  road  was  not 
a subsisting  easement  or  right  of 
way,  though  it  was  marked  upon 
the  ground  as  a former  right  of 
way,  which  continued  to  be  used 
for  the  convenience  of  the  owner 
of  the  whole  property  after  he 
became  such  owner;  failing  an 
express  reservation  in  the  transfer 
of  1894,  none  was  to  be  implied; 
and  the  fact  that  the  title  to  all 
the  lands  in  question  had  been 
brought  under  the  Land  Titles 
Act  made  no  difference,  there 
being  nothing  in  the  provisions 
of  sec.  26  or  other  sections  to 
affect  the  result  in  the  plaintiff’s 
favour;  Mabee,  J.,  dissenting. 

Judgment  of  Teetzel,  J.,  re- 
versed. McClellan  v.  Powassan 
Lumber  Co.,  67. 

See  Assessment  and  Taxes,  5. 


WHARF. 

See  Assessment  and  Taxes,  2. 


WILL. 

1.  Construction  — Bequests  to 
Grandchildren — Income  — Corpus 
— Grandchildren  Living  at  Testat- 
or's Death  and  those  Born  there- 
after .] — A testator,  by  his  will, 
gave  his  wife,  during  her  lifetime 
or  widowhood,  an  annuity  of  $600, 
to  be  reduced,  in  case  of  her  again 
marrying,  to  $250,  and  the  rest 
of  the  income  of  his  estate  to  his 


grandchildren,  to  be  paid  over  to 
their  respective  parents,  to  be 
applied  towards  their  maintenance 
and  education,  and  to  be  paid  to 
the  grandchildren  themselves  in 
case  the  parents  were  not  making 
proper  application  thereof.  On 
each  of  the  grandchildren  attain- 
ing majority  the  allowance  for 
maintenance  and  education  was  to 
cease,  and  they  were  to  be  paid 
$250  each.  In  case  his  wife  should 
then  be  dead,  the  residue  of  his 
estate  was  to  be  equally  divided 
amongst  his  children,  share  and 
share  alike,  or  set  apart  for  their 
maintenance.  The  children  of  a 
deceased  son  J.,  and  those  of  any 
other  sons  and  daughters  who 
should  have  in  the  meantime 
died,  to  receive  their  parents’ 
share;  but  if  his  wife  should  be 
living  when  the  youngest  grand- 
child attained  his  majority,  a 
sufficient  sum  to  meet  his  wife’s 
annuity  and  the  necessary  outlay 
for  the  education  and  mainten- 
ance of  a gralidson  J.  was  to  be 
set  apart,  and  the  remainder 
divided  equally  among  his  said 
children  and  the  children  of  any 
deceased  child,  as  theretofore  pro- 
vided; and  that  on  his  wife’s 
death  and  the  completion  of  the 
education  of  his  grandson  J.,  if  he 
should  have  availed  himself  of  the 
provision  therefor,  the  portion  so 
set  apart  was  to  be  distributed 
amongst  his  children  and  the 
children  of  such  as  were  deceased, 
as  hereinbefore  provided: — 

Held,  that  the  gift  of  the  in- 
come to  the  grandchildren  must 
be  limited  to  those  living  at  the 
testator’s  death,  and  that  the 
gift  of  the  $250  was  also  so  limited, 
none  of  the  grandchildren  born 
thereafter  being  entitled  to  re- 
ceive such  amount.  In  re  Moffat, 
637. 
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2.  Construction — Devise  to  Wife 

— Life  Estate — Power  of  Sale — Use 
of  Proceeds — Income.] — The  tes- 
tator gave  and  devised  to  his  wife 
“all  my  personal  estate  of  every 
description  for  her  own  use  and 
that  my  landed  property  and  the 
balance  that  may  be  coming  due 
on  the  . . . mortgage  shall 

be  disposed  of  after  the  death  of 
my  wife  and  shall  be  made  into 
fifteen  parts  of  which  fifteen  parts 
each  of  my  sons  shall  receive  two 
fifteenth  parts  and  each  of  my 
daughters  one  fifteenth  part  and 
that  so  long  as  my  wife  . . . 

lives  she  shall  have  the  use  of  the 
landed  property  and  either  use  it, 
rent  it  or  sell  it  and  use  the  money 
as  she  thinks  best:”— 

Held , that  the  interest  of  the 
wife  in  the  landed  property  was  a 
life  interest  only,  with  a power  to 
sell  the  land,  if  she  so  desired,  and, 
in  that  event,  a right  to  invest  the 
proceeds  as  she  should  deem  best, 
and  enjoy  the  income  derivable 
therefrom  during  her  life.  Re  Sil- 
verthorn,  112. 

3.  Construction — Estate  taken  by 
Devisee — Summary  Application  to 
Determine — Scope  of  Rule  938.] — 
There  is  no  jurisdiction  upon  an 
originating  summons  under  Rule 
938  to  decide  a question  arising 
between  legal  devisees  under  a 
will,  where  the  question  propound- 
ed does  not  in  any  way  relate  to 
the  administration  of  the  estate. 
Re  Cafferty  Estate,  306. 

4.  Construction  — Gift  to  Two 
Named  Daughters  — Subsequent 
Provision  in  Case  of  Dying  with- 
out Issue — Death  in  Testator's 
Lifetime.] — A testatrix,  after  leav- 
ing the  residue  of  her  estate  to  be 
equally  divided  amongst  her  four 
daughters,  C.,  M.,  H.,  and  E., 
directed  that  if  C.  and  M.  should 
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“die  without  leaving  a child  or 
children,”  her  executors  should 
pay  annually  the  interest  accruing 
on  the  money  bequeathed  to  them 
to  her  son  R.  during  his  lifetime, 
and  after  her  son’s  death  the 
principal  should  be  equally  divid- 
ed amongst  all  the  living  children 
of  her  two  other  daughters  M.  and 
H.,  on  attaining  their  majority: — 

Held,  that  the  words  “die  with- 
out leaving  a child  or  children” 
meant  in  the  testator’s  lifetime; 
and  that  the  daughters  C.  and  M., 
who  survived  the  testatrix,  took 
the  shares  bequeathed  to  them 
absolutely. 

The  rule  in  Bowers  v.  Bowers 
(1869),  L.R.  8 Eq.  283,  applied. 
In  re  Wilkin,  646. 

See  Insurance,  6. 


WINDING-UP. 

See  Company,  2. 

WITNESS. 

See  Criminal  Law,  2. 


WORDS. 

“ Agent .”] — See  Costs,  1. 

“Business.”] — See  Assessment 
and  Taxes,  1. 

“Continue  to  Carry  on  Busi- 
ness.”]— See  Covenant. 

“Date  of  the  Decision  Com- 
plained of.”] — See  Appeal,  2. 

“Die  without  Leaving  a Child  or 
Children.”]— See  Will,  4. 

“Disorderly  House.”]  — See 
Criminal  Law,  5. 

“Entitled  to  Appeal.”]  — See 
Parliamentary  Elections,  1,  3. 
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11  General  Question.”] — See  Par- 
liamentary Elections,  2. 

“ Good  and  Valid  Security.”] — 
See  Mortgage. 

m “ Guilty  of  Assault.”]  — See 
Criminal  Law,  3. 

“Holders  in  Due  Course.”] — See 
Bills  of  Exchange  and  Promis- 
sory Notes,  2. 

“Income  Derived  from  the 
Mine.”] — See  . Assessment  and 
Taxes.  3. 


“On  the  Shore  of  Lake  Ontario.”] 
— See  Water  and  Watercours- 
es, 2. 

“Place.”] — See  Criminal  Law, 
4. 

“Renewal.”] — See  Bills  of  Ex- 
change anu  Promissory  Notes, 
2. 

“Sustained  by  Reason  of  the 
Railway.”] — See  Railway,  1. 

“ Taxing  Officers  of  the  Supreme 
Court  of  Judicature.”] — See  Costs, 
3. 


“ Mainly  for  the  Purpose  of  their 
Business.”] — See  Assessment  and 
Taxes,  2. 


“Tenor.”] — See  Bills  of  Ex- 
change and  Promissory  Notes, 
2. 


